
 
 
 
 
 
 
 
 
UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 
_________________________________________	  
 
UNITED STATES OF AMERICA 
 
  v.      12-CR-569 (TJM) 
 
ANTHONY LAUGHING, SR.   Defendant Laughing Trial Memorandum 
_________________________________________	  
 
Introduction 

Defendant Anthony Laughing, by his attorney, submits this trial memorandum with 

respect to his upcoming trial.  The scope of this memorandum is limited as the Court is fully 

aware of the law and evidentiary rules surrounding matters of this nature.  It is also limited by 

the fact that the Government has not yet provided previously ordered Jencks or Giglio materials; 

the memorandum cannot address potential issues that might arise from the testimony of 

witnesses when there has been little disclosure as to what they may attempt to say.  In addition, 

the Government has not provided copies of the exhibits that it intends to introduce, so the 

memorandum cannot address the issues that may be raised by the contents of the exhibits.  The 

Government has provided extensive discovery – tens of thousands of pages – but it is difficult to 

cull guessed at exhibits from these volumes of items.   

As Judge Hurd has already ruled about the jurisdiction of the Court to deal with these 

allegations and the legitimacy of the charges against the Defendants, the issues at trial will 

revolve around whether Defendant Laughing participated in the charged offenses; any potential 
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defenses other than failure of the Government to meet its burden of proof cannot be disclosed or 

discussed until more is known about the Government’s proof. There will also be difficulties 

presented because one defendant in the case has not appeared, and a second defendant is 

proceeding pro se.  This memorandum will address known issues that will certainly arise.   

Legal Issues 

 Additional Peremptory Challenges. 

There are five Defendants in this case. Four are on trial; one of the four is pro se.  

Although many of the factual and legal issues affect all of the Defendants, each Defendant has 

his own particular interest to protect and his own defense strategy.  More importantly, the pro se 

defendant refuses to acknowledge the authority of the Court and is expected to pursue his own 

agenda during the trial.  This Court normally requires defense attorneys in a trial to reach 

consensus on peremptory challenges; that will be impossible to do with the pro se defendant.  As 

a result, the remaining Defendants intend to request additional peremptory challenges. 

Rule 404(b) Evidence 

The Government has provided notice of its intent to offer so-called 404(b) evidence 

against Mr. Laughing.  The proffered evidence is in three parts: 1) alleged activities at the 

premises involved in the indictment in 2010 and 2011 preceding the charges in the indictment; 2) 

prior convictions of Defendant Laughing in this Court; and, 3) alleged communications with a 

gambling vendor in 2008, three years before the activity charged in this case.  It is submitted that 

the only purpose for trying to submit these matters to the Jury is infer propensity to commit the 

offense and to prejudice Mr. Laughing.  Further the Government uses a grab bag of reason for 

proffering the evidence, but the reasons all boil down to allegations about Mr. Laughing’s 

knowledge and intent in this case.  It is submitted that the prejudicial impact of the proffered 
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evidence outweighs any probative value that it might have.  The evidence should be excluded. 

The timing of the use of this evidence is also an issue.  In the Second Circuit, F.R.E. 

404(b) evidence relevant to the state of mind of a defendant must be presented in rebuttal. This 

rule was discussed in United States v. Figueroa, 618 F.2d 934, 939 (2d Cir. 1980): 

The procedure for determining admissibility depends on the 
grounds on which the Government offers the evidence. If the 
evidence is offered to prove that the defendant committed the act 
charged in the indictment, for example, by proving identity or 
common scheme, the evidence may be offered during the 
prosecution's case-in-chief, unless the defendant’s commission of 
the act is not a disputed issue. On the other hand, if the evidence 
is offered to prove the defendant’s knowledge or intent, the offer 
of similar acts evidence should await the conclusion of the 
defendant’s case and should be aimed at a specifically identified 
issue. (Emphasis added.) 

 
The Government should be limited to the presentation of any claimed Rule 404(b) evidence 

purporting to relate to the Defendants’ knowledge or intent during its rebuttal case only. 

Conclusion  

Defendant Laughing will supplement this Memorandum as more information is provided 

by the Government and as the proof proceeds.  Defendant Laughing also will submit copies of 

Exhibits and an Exhibit list once Government provides Jencks, Giglio, and copies of its exhibits 

so that we can avoid duplication of exhibits.  Defendant Laughing, at this time, may call only one 

witness, his former attorney Daniel S. Pease, Esq., of Massena, NY.  Mr. Pease may possess 

potential exhibits useful to Defendant Laughing, and these items will be evaluated, marked and 

provided to the Government as soon as they are provided to Defendant Laughing’s current 

attorney.  Mr. Pease’s testimony regarding Mr. Laughing is not expected to refer to confidential 

communications with Mr. Laughing, nor will Mr. Pease be asked for his legal opinion on any 

matter. 

Case 8:12-cr-00569-TJM   Document 165   Filed 10/18/13   Page 3 of 4



Mr. Laughing maintains his innocence.  He reserves the right to address additional legal 

issues as they arise in the trial, but believes that this memorandum addresses the known 

significant issues. 

 
Dated: October 18, 2013  
 
 
       ________/S/__________________ 
       Donald T. Kinsella, Esq. 
       Attorney for Defendant Laughing 
       Bar Roll No. 103149 
       90 State Street 
       Albany, NY 12207 
       518.312.4176/Fax 518.312.4167 
       dkinsella@khlaw.net  
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CERTIFICATE OF SERVICE 

 
I, hereby certify that on behalf of Defendant Anthony Laughing, Sr. on October 18, 2013 
I electronically filed with the Clerk of the Court the following: 
 
Defendant Laughing Trial Memorandum, Proposed Jury Instructions and Exhibit List 
 
using the CM/ECF system.  The CM/ECF system will provide service of such filing(s) 
via Notice of Electronic Filing to counsel of record. 
 
 
 
And I also caused to be served, by mailing, the following party: Thomas Angus Square 
 
 
 
Dated: October 18, 2013 
 
 
       /s/ Donald T. Kinsella_ 
       Donald T. Kinsella  
       Attorney for Defendant Laughing 
       NDNY Bar Roll No.: 103149 
       Law Offices of Donald T. Kinsella    
       90 State Street 

       Albany, NY 12207 
      518.312.4176 
      dkinsella@khlaw.net 
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