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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTERICT OF MONTANA 

GREAT FALLS DIVISION 

________________________________________________________________ 

 

UNITED STATES OF AMERICA,  ) 

 

    Plaintiff,  )    Case No.  MJ  13-25-GF-RKS 

 

           v.    ) 

                   DEFENDANT’S REPLY BRIEF  

SHANNON JAMES AUGARE,  ) IN SUPPPORT OF HIS MOTION 

            TO DIMISS FOR LACK OF 

    Defendant.  )     FEDERAL JURISDICTION 

__________________________________________________________________ 

 

 COMES NOW the Defendant, by and through counsel, and hereby 

respectfully submits his reply brief in support of his Motion to dismiss all charges 

in this matter for lack of federal jurisdiction, as follows: 

     INTRODUCTION 

 The United States brought the charges in the instant case against the 

Defendant Shannon Augare, an enrolled member of the Blackfeet Indian Tribe, 

pursuant to Title 18 U.S.C. Secs. 1152 and 13, for conduct arising within the 

Case 4:13-mj-00025-RKS   Document 17   Filed 09/06/13   Page 1 of 16

mailto:powerbuffalo@yahoo.com


2 
 

Blackfeet Indian Reservation.    The Defendant has moved to dismiss the charges 

on the grounds that the express language of 18 U.S.C. Sec. 1152 and Sec. 13, their 

legislative history and their historical interpretation do not support an assertion of 

federal jurisdiction over victimless crimes committed by Indians within an Indian 

reservation.   

 Noting the significant intrusion on tribal self-government represented by this 

assertion of Federal criminal  jurisdiction over misdemeanor victimless crimes 

committed by Indians on Indian reservations,   Defendant asserts that his  position 

is supported by the rules of construction for Indian law requiring that ambiguous 

provisions in federal criminal laws must be resolved in favor of Indians, United 

State v. Gallagher, Jr., No. 09-30193, slip op., pg. 7814-16, decided June  2, 2010 

(9
th

 Cir. 2010); U.S. v. Errol, Jr., 293 F.3d 1159, 1163-64 (9
th
  Cir. 2002), and 

long-standing and current federal policies promoting Tribal self-government in 

general and the development and growth of tribal courts and tribal policing 

authority in particular. 

 Responding, the United States incorrectly asserts that both 18 U.S.C. 1152 

and 13 allow this prosecution.    The Government fails to address the legislative 

history of either statute, the impacts of this action on tribal self-government,  the 

effects on individual Indian people of being subjected to dual prosecution in both 

the Federal and tribal courts, or the conflict between its action in this case and the 
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over-riding federal policies promoting the growth of Tribal courts and tribal law 

enforcement.  The United States engages in gross distortion of irrelevant facts as 

somehow supporting its claim to jurisdiction.   

 By a kind of reverse analysis, the United States argues that the because the 

cited statutes do not expressly exclude victimless crimes committed by Indians on 

Indian reservations, Congress must have intended to include those crimes in 

federal jurisdiction.    Whatever application that analysis may have in other areas 

of the law, it is not the correct analysis in Indian law when reviewing the impact of 

federal action on rights granted or created by treaty or inherent powers of self-

government.  See  United States v. Dion, 476 U.S. 734, 738-740 (1986)(essential 

that clear evidence exists that Congress actually considered the conflict between its 

intended action on the one hand and Indian treaty rights on the other, and chose to 

resolve that conflict by abrogating the treaty). 

 The United States’ reliance heavily on an irrelevant letter written by the 

Blackfeet Tribal Prosecutor referring the case to them for prosecution is also 

wrong.     Either the Federal Government has jurisdiction in this case based upon 

clear and express Congressional delegation or it does not.  Because Congress has 

never expressly granted authority to the Federal government to prosecute Indians 

in Federal Court for victimless crimes committed on Indian reservations, the 

United States does not have jurisdiction to prosecute this case in Federal Court. 
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 Additionally, the United States asks this Court to make an unprecedented 

extension of state law enforcement authority on Indian reservations.   That 

questionable effort must also be rejected. 

      LAW AND ARGUMENT 

 For jurisdictional purposes, the only important facts of this case are the 

Defendant’s status as an enrolled Tribal member  and that the alleged offenses 

occurred within the exterior boundaries of the Blackfeet Indian Reservation.  

Fortunately for the Blackfeet and all Indian People, tribal sovereignty and the right 

of self-government are no longer subject to surrender by a single unelected tribal 

member – this is not the1800’s. 

 United States v. Thunderhawk , 127 F.3d 705 (8
th
 Cir. 1997) not the law of 

the Ninth Circuit, and  its analytical approach is not consistent with either that of 

the Ninth Circuit or the United States Supreme Court.   Nor does the rationale of 

Thunderhawk withstand scrutiny in the context of tribal self-government.    

Otherwise, Thunderhawk is also factually distinguishable and while theoretically 

incorrect, can be explained by the presence of competing  federal policies against 

driving drunk with children in the vehicle. 

 U.S. v. Errol, Jr., 293 F.3d 1159 (9
th
  Cir. 2002) absolutely does not support 

the United States’ position that 18 U.S.C. 1152 and 13 authorize federal 

prosecution of victimless crimes committed by Indians on Indian  reservations and 
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its reliance on that case is grossly misplaced.   The remainder of the cases relied 

upon by the United States are either factually distinguishable, involve different 

legal issues, or simply do not support the proposition being advanced.  In 

particular, the United States’ attempt to apply cases involving the authority of 

tribal officers on Reservations to the authority of state officers is fundamentally 

flawed.    

 1.   Jurisdictional Facts. 

 While the United States clearly wants this case to be just about Shannon 

Augare, Blackfeet Tribal Council member and Montana State Senator, for 

jurisdictional purposes it is not.  For the purposes of jurisdiction, this case is about 

every Indian person (tribal member and non-member), the inherent right of tribal 

self-government over the criminal activities of all Indians living on, doing business 

on or passing through any Indian reservation in this United States Circuit, and 

whether Congress has clearly and expressly granted the Federal government 

authority to prosecute those Indians in Federal court for alleged victimless offenses 

occurring in Indian country.    Other than tribal membership, the Defendant’s status 

is irrelevant.   

 Also irrelevant to jurisdiction is the Defendant’s alleged conduct outside the 

Blackfeet Indian Reservation.   The only relevance Defendant’s conduct has at this 
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point, is that the conduct which is the basis of the charges against him occurred 

within the Blackfeet Indian reservation. 

 The Governments’ speculative, baseless and unfounded fears that tribal 

officers involved in the stop of the Defendant on the night of the subject incident, 

were or are in fear of their jobs for pursuing criminal charges against the 

Defendant are also irrelevant. 

   Any problems that may exist in the Blackfeet Tribal system are just that: 

Blackfeet problems – not federal problems. 

 2.   The Cases Cited by the United States Do Not Support Jurisdiction. 

 In support of its mistaken claim that 18 U.S.C. 1152 and 13 grant federal 

courts jurisdiction over victimless crimes committed by Indians in Indian country, 

the United States relies principally on a case from the Eighth Circuit, United States 

v. Thunderhawk , 127 F.3d 705 (8
th

 Cir. 1997).   That reliance is misplaced.     

 Thunderhawk is not the law of this Circuit, and its theoretical analysis is 

seriously flawed. Thunderhawk also fails to consider the statutory history of the 

statutes involved (18 U.S.C. Sec. 1152 and 13).   And, just as the United States 

does here, Thunderhawk completely discounts the effect of prosecution of 

victimless crimes committed by Indians on Indian reservations on tribal self-

government and on individual Indian people who would be subjected to dual 

prosecution in both Federal and tribal courts. 
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 Thunderhawk involved the federal prosecution of an Indian in South Dakota 

for driving under the influence pursuant to 18 U.S.C. Sec. 1152 and 13 resulting 

from an accident on an Indian reservation in which Thunderhawk’s own minor 

daughter sustained serious injury.   Without reviewing the legislative history of 

either statute or the impact on Tribal self-government, the Eight Circuit found 

federal jurisdiction.   The Thunderhawk court distinguished the United States 

Supreme Court holding in United States v. Quiver, 241 U.S. 602 (1891)(finding no 

federal jurisdiction under the assimilative crimes act to prosecute Indian alleged to 

have committed adultery under state law) on the theory that Quiver involved 

domestic relations, a matter traditionally left to tribal self-government, while “the 

prohibition and punishment of driving under the influence [by Indians within 

Indian country] has not traditionally been within the exclusive jurisdiction of 

Indian tribes.” Thunderhawk, 127 F.3d at 709.  The Eighth Circuit cites no statute, 

case or legal treatise supporting this extraordinary claim; nor does the United 

States in relying on the claim. 

 Importantly, Thunderhawk does not apply the jurisdictional analysis adopted 

by the Ninth Circuit Court in analyzing the breadth of a criminal statute involving 

Indians.  United State v. Gallagher, Jr., No. 09-30193, slip op., pg. 7814-16, 

decided June  2, 2010 (9
th

 Cir. 2010); U.S. v. Errol, Jr., 293 F.3d 1159, 1163-64 

(9
th

  Cir. 2002).  Second, Thunderhawk can be explained by the competing federal 
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policy involving enhanced punishment for individuals committing drunk driving 

offenses in which minors are injured and the requirement under 18 U.S.C. Sec. 

13(b)(2)(A) for a predicate state law offense. 

 However Thunderhawk’s theoretical assertion that this result is correct 

because the prohibition and punishment of driving under the influence (as opposed 

to adultery), has not traditionally been exclusive jurisdiction of tribes is without 

legal foundation and fails to recognize that cultures, all of them, are dynamic and 

changing.   It would force tribal sovereignty to be subjected to 1800’s notions of 

what tribes were and what they did and 1800’s limitations on criminal jurisdiction.   

Indeed, before cars were invented, states had no history or tradition of the 

prohibition and punishment of driving under the influence. 

 The self-government interest at stake is the right of Tribes to assert criminal 

jurisdiction over all Indians within their Reservations.  Directly related to that 

right, is the right to proscribe, prohibit and punish all Indians engaging in the 

prohibited conduct.  Like all governments, that is how Tribes declare and 

implement the public policy of their People and their governments, not that of the 

states. 

 If the Assimilative Crimes Act, 18 U.S.C. Sec. 13, is used through 18 U.S.C. 

Sec. 1152 to subject tribal Indians to the full panoply of state victimless crime law, 

“the result would be an enormous intrusion on tribal authority over Indian affairs.” 
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American Indian Law, 5
th

 Ed., pg. 178.  For individual Indians, the results are 

equally oppressive.   Augare, for example, as a result of being charged in Federal 

Court is being denied the right to a jury trial in tribal court, denied the right to a 

public defender provided by the Tribe to all accused persons, he is potentially 

being subject to dual prosecutions, one in a forum 125 miles away, where unless he 

can afford counsel, he has to represent himself, and ultimately to double 

punishment.   Non-Indians are not subjected to these same oppressive conditions. 

 The United States also relies on a misreading and misapplication of the 

Ninth Circuit decision in United States v. Errol, Jr., 292 F.3d 1159 and United 

States v. Marceyes, 557 F.2d 1351 (9
th

 Cir. 1977)(fireworks; no statutory analysis), 

which is now highly questionable in light of Errol, Jr., and on cases from other 

circuits which do not support their position.  See United States v. Pino, 606 F.2d 

908 (10
th
 Cir. 1978)(felony case on whether Indian prosecuted for involuntary 

manslaughter under Major Crimes Act was entitled under due process analysis to a 

lesser included offense instruction which required the assimilation of a state motor 

vehicle charge); and United States v. Sauccer, 181 F.2d 863 (7
th
 Cir. 

1950)(gambling charged where tribe had no law in place and statutory analysis not 

conducted)(described as a “much criticized case”, Am. Ind. Law, 5
th

 ed., 178). 

 Errol, Jr. was a case involving a felony prosecution under the Major Crimes 

Act, 18 U.S.C. Sec. 1153, for a crime with a victim; not a victimless crime.   The 
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passages relied upon by the United States are from a footnote in response to the 

dissents concern that a gap in the law was being created.  The Ninth Circuit was 

thus explaining how the prosecution of crime with a victim, not a victimless crime, 

could be pursued against an Indian where the alleged crime was against the 

property of a non-Indian. 

 The importance of Errol, Jr. to this case is the analytical approach adopted 

and employed by the Court with respect to statutory construction of criminal laws 

involving Indians, the history and importance of tribal self-government and the 

federal policies supporting it.  The United States addresses none of these factors. 

 Incorrectly assuming that the Assimilative Crimes Act applies and that it 

assimilates only criminal law, the United States erroneously asserts that the 

Montana state offenses of driving under the influence (61-8-401(a)) and reckless 

driving (61-8-301) are criminal offenses under Montana law, notwithstanding their 

statutory designation as regulations.   In so doing, the United States mistakenly 

relies on State v. Blue, 217 P3d 82, 88 (Mont. 2009) and State v. Hauser, 626 P.2d 

256 (Mont. 1981).  Blue was a case charging a felony DUI under Montana’s 4
th
 

offense felony DUI law.  This is a misdemeanor case.   Hauser is a case where the 

issue was whether reckless driving could be charged as part of the “same 

transaction” test, where the Montana Supreme Court referred to reckless driving as 

a crime.   However, there are many cases from the Montana Supreme Court where 
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both driving under the influence and reckless driving are referred to as an offense.  

See State v. Otto, 2012 MT 199, para. 4 (referring to DUI under 61-8-401 as an 

offense); and, City of Helena v. Roan, 2010 MT 29, para. 1(referring to reckless 

driving as an offense)(off-duty officer mere citizen). 

 Finally, while correctly relying on United States v. Patch, 114 F.3d 131 (9
th

 

Cir. 1997) for the proposition that the Glacier County Sheriff’s officers had 

authority to stop the Defendant to determine his status as an Indian or not, the 

United States ignores the actual facts of this case and asks this Court to extend the 

concept of state jurisdiction beyond that allowed by any court up to now.   In so 

doing, the Government inappropriately relies on a line of cases involving the 

authority of tribal officers, not state officers, to detain a non-Indian until state 

authorities arrive.      

 In Patch, the Ninth Circuit determined that under the doctrine of hot pursuit, 

“a [state] police officer who observes a traffic violation within his jurisdiction to 

arrest may pursue the offender into Indian country to make the arrest”. Patch, 114 

F.3d at 134.  In arriving at that determination, the Patch court first acknowledged 

that as a state officer, the deputy involved had no jurisdiction over Patch if he 

(Patch) was an Indian within that Indian reservation.   The issue then became 

whether the state officer had authority to stop Patch to determine his status and 

therefore the officer’s jurisdiction.  Holding that the officer’s attempt to stop Patch 
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was a logical extension of the doctrine announced in Terry v. Ohio, 392 U.S. 1 

(1968), the Ninth Circuit stated: 

  Here, [the officer] needed to make only a brief stop to    

  ascertain Patch’s identity.  Such a stop would be a brief   

  limited detention to ask one question. 

 

Patch, 114 F.3d at 133. 

 

 In other words, as soon as the officer knew whether Patch was an Indian or 

not, the officer’s authority would either end or he could proceed with whatever 

process was required.  Here that question was answered before the officer left his 

car. 

 According to his report, Glacier County Sheriff’s Deputy Connelly, who was 

the officer who actually stopped the Defendant, knew who the Defendant was and 

his status as a Blackfeet Tribal member before he got out of his patrol vehicle.  

Connelly’s reports states: “As I was sitting in my vehicle, I could see the . . . driver 

. . ., I identified him as Tribal Councilman . . . Shannon Augare.”  Defendant’s 

Exhibit C, Glacier County Sheriff’s reports.   According to Patch, the Glacier 

County Sheriff’s authority over the Defendant ended when he knew that the 

Defendant was a Blackfeet Tribal member.   At that point, Connelly had no 

jurisdictional authority over Augare, and he (Connelly) knew it. So did his 

assisting officer. 
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 Notwithstanding the fact that Connelly had no jurisdiction over Augare from 

the moment that Connelly knew Augare was a tribal member, the United States 

erroneously argues that Connelly had a right to detain the Defendant until the tribal 

authorities arrived.    That assertion is directly contrary to the Ninth Circuit’s 

statement in Patch, and is not supported by the cases cited by the Government. 

Duro v. Rena, 495 U.S. 676 (1990), State v. Horseman, 866 P.2d 1110 (Mont. 

1993) and Bressi v. Ford, 575 F.3d 891 (896), are all cases involving the authority 

of tribal officers, not state officers.   Those cases are rooted in the tribe’s right to 

exclude people from reservation lands or in specific treaty provisions.   State 

officers do not have the authority to exclude tribal members from the highway 

running through the Reservation, and therefore no right to detain. 

 3.    Tribal Correspondence. 

 The United States relies heavily on a letter from Blackfeet Tribal Prosecutor 

Carl Pepion referring the case to the United States Attorney’s office as somehow 

supporting this invalid assertion of federal jurisdiction, while at the same time 

criticizing the Tribal Chairman for objecting to this gross intrusion on tribal 

sovereignty.  

 However, once again, all of the alleged tribal conduct is irrelevant to 

jurisdiction.   Either the Federal government has jurisdiction to bring the charges in 

this case, or they do not.   That issue is not dependent upon tribal request. 
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 The United States’ approach to the Blackfeet smacks of a twist on an 1800’s 

western mentality, implementing a failed 1800’s policy by employing a disgraceful 

1800’s tactic.     The mentality:   the “only good Indian is one who we have put in a 

federal jail”.    The failed policy:   Federal paternalism – that long-since rejected 

“we know what is best for our Indian children” mentality.  The tactic:   Since the 

actual tribal leaders are “bad Indians” and won’t surrender their sovereignty to us, 

let’s find that one “good Indian” who can sign away the Tribe’s right of self-

government. 

 Fortunately, Carl Pepion is not, by himself,  the Blackfeet Tribe or Blackfeet 

Tribal government and he has no authority to give away  the inherent right of tribal 

self-government to prosecute all Indians for misdemeanor victimless crimes 

committed on the Blackfeet Indian Reservation.  Such a result would be strange, 

given that the Blackfeet Tribal Council itself cannot give jurisdiction over tribal 

members to the State of Montana without a referendum vote of the People of the 

Tribe.  Kennerly v. District Court, 400 U.S. 423 (1971);  In re the Estate of Big 

Springs, 2010 MT 109 (Mont. 2010). 

 Nothing less could be required of surrendering tribal criminal jurisdiction 

over the Tribe’s own members to the federal government.   

 Importantly, Pepion’s letter is based on false information and unfounded 

assumptions about the Blackfeet People.    Second, Pepion’s fears about not being 
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able to impanel a tribal jury are simply bald speculation.   Third, Pepion’s concerns 

about his employment or that of anyone else involved are unfounded.    Neither the 

Government or Pepion offers evidence to support his concerns.    

 Both Pepion and the Government had options.  See Affidavit of Chairman 

Willie A. Sharp, Defendant’s Exhibit D.    Pepion could have sought an outside 

prosecutor and outside judge.   And, consistent with Federal policy, the United 

States should be seeking cooperative agreements rather than trying to erode Tribal 

self-government and the integrity of tribal justice systems by bringing federal 

prosecutions against Reservation Indians incorporating state law such as it is 

illegally attempting here.  See MCA 18-11-101, State-Tribal Cooperative 

Agreements Act.   In fact, if the stop here had been made by a member of the 

Montana Highway Patrol (based upon a cooperative agreement between the Tribe 

and Highway Patrol), this case would undoubtedly be proceeding in the Blackfeet 

Tribal court based on an MHP citation(s).       

        CONCLUSION 

 For the reasons set forth in the Defendant’s opening brief and herein, his 

Motion to Dismiss the charges in this case must be granted. 

 Dated this 6
th
 day of September, 2013. 

 

      ___ss/Joe J. McKay____________ 

          Joe J. McKay, Attorney-at-Law 
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                                              CERTIFICATION 

 

 I hereby certify pursuant to L,R. 7.1(d)(2) that the foregoing Brief in Support 

of the Defendant’s Motion is approximately 3,248  words as determined by 

Microsoft word, excluding the caption and certificate of compliance. 

 

      ______ss/Joe J. McKay________ 

      Joe J. McKay, Attorney-at-Law 
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