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 Respondent United States Environmental Protection Agency (“EPA”) 

hereby responds to the Court’s order of November 22, 2013, seeking supplemental 

briefing on the following issue:  “[W]hether Oklahoma may avoid injury from the 

Indian Country New Source Review Rule by invoking Section 10211(a) of the 

SAFETEA,1 and if Oklahoma may so avoid injury, whether it has standing to 

challenge the Rule here.”  For the reasons set forth below, EPA respectfully 

submits that Oklahoma may avoid any alleged injury by requesting that EPA 

approve the State’s minor source and nonattainment major source programs (“NSR 

Programs”) in Indian country under SAFETEA, which, pursuant to the relevant 

provision of that statute, the State may do without the need for any further 

demonstration of authority (an opportunity unavailable to any State other than 

Oklahoma).  Like any other State, Oklahoma may also apply to administer the 

NSR Programs in Indian country and attempt to demonstrate authority under 

generally applicable principles of federal Indian law (which, as reflected in its 

briefs, the State clearly believes it would be able to do).  For these reasons, 

Oklahoma has not adequately demonstrated a basis for its standing in this case. 

 

                                           
1  “SAFETEA” is the Safe, Accountable, Flexible, Efficient Transportation 
Equity Act, Pub. L. No. 109-59, 119 Stat. 1144 (2005). 
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DISCUSSION 

I. PETITIONER HAS FAILED TO MEET ITS EVIDENTIARY 
 BURDEN OF DEMONSTRATING STANDING 
 
 This Court requires a party to demonstrate the factual and legal basis for its 

claim of standing at the latest in its opening merits brief.  See D.C. Cir. R. 15(c)(2), 

28(a)(7).  In this case, Petitioner Oklahoma Department of Environmental Quality 

(“ODEQ”) failed to provide any meaningful explanation for its claimed basis of 

standing in its opening brief.  EPA noted this fact in its responsive brief and 

specifically pointed out that ODEQ “has not provided a standing affidavit or 

otherwise explained with any degree of specificity how the Rule injures ODEQ 

when ODEQ has not requested program authority within Indian country for the 

NSR programs established in the Rule.”  EPA Br. at 1 (Doc. No. 1458804).  EPA 

stated that this “raises at least a question as to ODEQ’s standing” and that “[i]f 

ODEQ believes its standing to be self-evident, it should explain in more detail why 

it believes this to be so in its reply brief.”  Id. 

 ODEQ did, in fact, provide a further explanation of its claimed basis for 

standing in its reply brief.  See ODEQ Reply at 2-4 (Doc. No. 1460558).  

Significantly, however, on the specific issue raised by EPA – i.e., Oklahoma’s 

failure to request program authority – ODEQ made only a conclusory response in a 

footnote that such a question was essentially irrelevant in light of “ODEQ’s 
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arguments that it had program authority over all areas within the State under its 

approved SIP.”  Id. at 3, n.1.2  ODEQ made no attempt whatsoever to explain how, 

if its SIP was (in its view) already approved, the challenged Rule could cause it 

any injury, or why it would suffer any injury from the mere act of applying for the 

program authority it seeks. 

 Accordingly, given ODEQ’s failure to meet its obligation to demonstrate its 

standing on these points under the Court’s rules, especially after EPA expressly 

raised this specific question regarding ODEQ’s standing in its brief, ODEQ’s 

petition should be dismissed for lack of standing on this basis alone. 

II. ODEQ CANNOT, IN ANY EVENT, CLAIM STANDING NOW 
 BASED ON A SELF-INFLICTED INJURY STEMMING FROM ITS 
 FAILURE TO AVAIL ITSELF OF AVAILABLE STATUTORY AND 
 REGULATORY OPTIONS UNDER THE CLEAN AIR ACT AND 
 SAFETEA 
 
 A. The Clean Air Act and SAFETEA Indisputably Provide ODEQ  
  With Avenues For The Very Program Authority    
  It Seeks. 

                                           
2  Importantly, ODEQ’s support for its claim to have received prior EPA 
approval of its NSR Programs is based on CAA section 107(a).  As EPA explained 
in its brief, this argument has been forfeited by ODEQ’s failure to include it in 
comments on the proposed rulemaking.  EPA Br. at 44-46.  The argument is also 
incorrect.  EPA Br. at 46-50.  ODEQ’s allegation of injury – i.e., that a previously 
approved state program has been displaced by the challenged rule – is thus 
premised on an argument not preserved by the State during the rulemaking 
proceedings. 
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 As EPA explained in its brief, the Indian country NSR Rule challenged here 

merely establishes a framework for federal implementation in those areas of Indian 

country not covered by an EPA-approved tribal or state program.  All Tribes and 

States have the ability to apply for approval of their tribal or state implementation 

plans (“TIP” or “SIP”) in Indian country, and, if approved, such TIP or SIP would 

take the place of the federal program.  See EPA Br. at 35-39.  Any claim of injury 

by ODEQ based on an allegation that its approved SIP has somehow been 

displaced by the federal Rule is thus belied by the very nature of the Rule, which, 

by its terms, cannot displace an EPA-approved program.  To the extent ODEQ is 

correct and its SIP had been approved by EPA for Indian country (a point which 

EPA disputes), the federal Rule would yield to the previously approved state 

program and thus could cause no injury.  This is clearly demonstrated by the fact 

that the federal Rule has not displaced the EPA-approved SIPs of South Carolina 

(for Catawba lands) and Washington (for certain lands on the Puyallup 

Reservation).  EPA Br. at 13 n.3.  By design, the Rule thus preserves the status quo 

with respect to approved SIPs and TIPs and is incapable of causing injury of the 

type claimed by ODEQ.  See Coalition for Responsible Regulation v. EPA, 684 

F.3d 102, 146 (D.C. Cir. 2012) (causation is lacking where injury complained of 

springs from operation of pre-existing statutory and regulatory provisions), cert. 
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granted in part, --- S.Ct. ----, 2013 WL 1155428, 81 USLW 3560, 82 USLW 3206, 

82 USLW 3214 (Oct 15, 2013).3   

 Relatedly, Oklahoma cannot reasonably claim that its requested relief in this 

Court would advance the State’s primary purpose of administering approved NSR 

Programs in Indian country.  As EPA has explained, before any State or Tribe may 

administer an NSR Program, EPA must take an affirmative administrative action 

approving it to do so.  EPA Br. at 70-71.  Vacatur of the federal NSR Rule for any 

area of Indian country cannot alter this basic requirement.  Thus, should ODEQ 

obtain its requested relief, it would be left standing in precisely the same posture as 

it is today – i.e., in need of requesting program approval for whatever areas of 

Indian country it seeks to regulate.  Nothing is preventing the State from making 

such a request today, and no Court order addressing the federal gap-filling rule can 

relieve the State of the requirement to do so.  See Grocery Mfrs. Ass’n v. EPA, 693 

F.3d 169, 176 (D.C. Cir. 2012) (“[T]he ‘case or controversy’ limitation of Article 

III still requires that a federal court act only to redress injury that fairly can be 

traced to the challenged action of the defendant, and not injury that results from the 

                                           
3  As EPA also noted in its brief, to the extent ODEQ disputes the status of its 
SIP vis á vis Indian country, such issues may only be adjudicated in the U.S. Court 
of Appeals for the Tenth Circuit.  EPA Br. at 70-72.  ODEQ’s efforts to embroil 
the Court in questions about the geographic scope of its specific SIP should thus be 
rejected for this reason as well. 
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independent action of some third party not before the court.”) (quoting Simon v. 

Eastern Ky. Welfare Rights Org., 426 U.S. 26, 41, 96 S.Ct. 1917, 48 L.Ed.2d 450 

(1976)). 

What is thus clear is that ODEQ must request program approval if it desires 

to regulate in Indian country, and as EPA has pointed out (and as the State has 

acknowledged) SAFETEA provides Oklahoma a specific and streamlined avenue 

to obtain such authority.  EPA Br. at 7.  Specifically, EPA explained that ODEQ 

itself had pointed out in its comments on the proposed Indian country NSR Rule 

that under section 10211(a) of SAFETEA, if Oklahoma applies to EPA for SIP 

authority in Indian country, EPA “shall approve the State to administer the State 

program in the areas of the State that are in Indian country, without any further 

demonstration of authority by the State.”  EPA Br. at 7.4  EPA responded to this 

                                           
4  As EPA noted, ODEQ’s comment regarding SAFETEA belies its position 
(asserted for the first time in litigation) that the State was already approved to 
administer the NSR Programs in Indian country when its SIP was originally 
approved by EPA.  If that were the case, there would have been no purpose for the 
State to reference the SAFETEA authority or argue in its comments to EPA that 
the Indian country NSR Rule cannot supersede, and that EPA must acknowledge, 
Oklahoma’s right to administer its air quality programs in Indian country under 
SAFETEA.  EPA Br. at 45-46.  For reasons of its own, Oklahoma now appears 
unwilling to invoke the authority provided in SAFETEA.  ODEQ has thus shifted 
its approach from an argument based on prospective authority via SAFETEA 
(raised in its comments, but not its brief) to one alleging past SIP approval based 
on Clean Air Act section 107(a) (raised for the first time in its brief, but not in its 
comments on the proposed Rule).   
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comment by acknowledging the cited provision of SAFETEA, but also noted that 

Oklahoma had not invoked this provision.  Id. (citing 76 Fed. Reg. 36,875, 38,779 

(June 23, 2011)).  EPA further noted that “[a]s of the date of filing this brief, 

ODEQ has not requested that EPA approve its CAA programs to apply in Indian 

country within Oklahoma under SAFETEA.”  Id. at 7-8.  The same remains true 

today.5 

 B. A Party Cannot Base A Claim of Standing On A Self-Inflicted  
  Alleged Injury Such as that at Issue Here. 
 
 In light of the foregoing, it is indisputable that to the extent Oklahoma seeks 

to base its claim of injury for standing purposes on a desire to exercise SIP 

authority over Indian country in Oklahoma, the CAA and SAFETEA provide the 

State with a readily available means to request such authority, with SAFETEA 

providing a streamlined vehicle to achieve the State’s purpose.  Indeed, ODEQ 

itself acknowledged in its comments on the proposed rulemaking that SAFETEA 

provides the entire remedy for its alleged concerns with the challenged Rule.  As 

ODEQ stated: 

                                           
5  To request authority under SAFETEA, Oklahoma would, of course, be 
required to meet the basic requirements of the relevant provision of that statute – 
i.e., that the State is already administering a program meeting applicable 
requirements and approved by EPA outside of Indian country.  SAFETEA § 
10211(a).   
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In the Safe, Accountable, Flexible, Efficient Transportation Equity Act: A 
Legacy for Users, Congress appropriately sought to avoid precisely this kind 
of regulatory confusion and litigation.  Section 10211(a) of that act requires 
the Administrator, on the request of the State of Oklahoma, to authorize the 
state ‘to administer the State program in the areas of the State that are Indian 
country, without any further demonstration of authority by the State.’  Such 
an approach fosters uniformity of regulation and avoids the regulatory 
uncertainty and protracted litigation which would flow from EPA’s 
Proposed Rule. 
 

ODEQ Comments (March 20, 2007) (J.A. 0101) (emphasis added, footnote 

deleted).  It is thus clear, as ODEQ itself has acknowledged, that SAFETEA 

provides a remedy to the State’s alleged injury.   

 To date Oklahoma has not provided any concrete explanation of why it has 

not exercised this option, and it certainly has not identified any tangible injury that 

the State itself could not cure by doing so.  Indeed, the only rationale thus far 

suggested by the State was a statement by ODEQ’s counsel at oral argument noting 

the State’s view (expressed nowhere in its comments on the proposed rulemaking 

or in its briefs to the Court) that SAFETEA is too categorical and would result in 

the State obtaining program approval for all of Indian country, instead of just non-

reservation areas.  In other words, from the State’s perspective, SAFETEA would 

apparently provide the State too much relief.  It is notable, however, that such a 

remedy (even if categorical as ODEQ’s counsel avers) would be wholly consistent 

with the State’s assertion that it was previously approved to administer the NSR 
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Programs for all of Indian country based on Clean Air Act section 107(a).  

Although EPA vigorously disputes that assertion, the State should not be allowed 

to have it both ways in order to claim alleged injury for purposes of standing.  If 

ODEQ believes it was approved for all of Indian country under section 107(a), it 

should not now be heard to complain that SAFETEA offers it precisely the same 

outcome.6 

 In any event, such observations regarding the potential contours of a request 

for program approval under SAFETEA cannot suffice to meet the State’s burden to 

establish standing in this case.  What is clear at this point is that the State has a 

clear opportunity to request the program it seeks under SAFETEA, but has made 

no such request.  Any argument regarding the nature of such a request (and the 

potential outcome) are at this point mere speculation and unripe for review by any 

court.  In this type of situation, where the injury a party complains of is due to its 

own choice of action or inaction, causation for standing purposes is lacking, as the 

                                           
6  To the extent ODEQ believes it is now approved solely for non-reservation 
areas of Indian country, it has nowhere cited or explained the administrative action 
that effectuated that limitation.  Taken at face value, ODEQ’s argument must be 
that – consistent with its view of section 107(a) – the State’s original SIP was 
approved for all of Indian country within the geographic area of the State.  As EPA 
has explained, informal reservations exist in Oklahoma.  EPA Br. at 43 n.11.  
ODEQ can point to no EPA administrative action (because there is none) either 
including or subsequently removing such reservations from the scope of the State’s 
SIP. 
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injury in that context is in essence self-inflicted and cannot be fairly traced to the 

challenged agency action.  See, e.g., Grocery Mfrs. Ass’n, 693 F.3d at 177; Bhd. of 

Locomotive Eng’rs and Trainmen v. STB, 457 F.3d 24, 28 (D.C. Cir. 2006); Nat’l 

Family Planning and Reproductive Health Ass’n v. Gonzalez, 468 F.3d 826, 831 

(D.C. Cir. 2006); Petro-Chem Processing, Inc. v. EPA, 866 F.2d 433, 438 (D.C. 

Cir. 1989).    

CONCLUSION 

 For all the foregoing reasons, the petition for review should be dismissed for 

lack of standing. 

      Respectfully submitted, 
 
      ROBERT G. DREHER 
      Acting Assistant Attorney General 
 
      /s/ Jon M. Lipshultz 
      DAVID A. CARSON 
      JON M. LIPSHULTZ 
      United States Department of Justice 
      Environment and Natural Resources   
       Division 
      South Terrace – Suite 370 
      999 18th Street 
      Denver, Colorado 80202 
      (303) 844-1349 
      david.a.carson@usdoj.gov 
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