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i 
 

CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES 
 
 

 Pursuant to Circuit Rule 28(a)(1), Respondent United States Environmental 

Protection Agency (“EPA”) states as follows: 

A. Parties, Intervenors and Amici  

Except for the following, all parties, intervenors, and amici appearing in this 

case are listed in the Brief for Respondent: 

The Oklahoma Independent Petroleum Association has filed an amicus 

curiae brief.  The Osage Nation and the State of Minnesota have both filed 

statements of intention to participate as amicus curiae.  

B. Rulings Under Review. 

 Petitioner seeks review of a final rule promulgated by EPA entitled “Review 

of New Sources and Modifications in Indian Country,” published at 76 Federal 

Register 38,748 (July 1, 2011), and codified at 40 C.F.R. Parts 49 and 51.   

C.  Related Cases 

 A petition for review of the same final rule by the American Petroleum 

Institute and the Independent Petroleum Association of America (collectively 

“API”), No. 11-1309, is currently stayed pending action by EPA in response to 

API’s administrative petitions for reconsideration, which EPA has granted in part.   
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The undersigned counsel is not aware of any additional related cases involving 

substantially the same parties and the same or similar issues pending in this or any 

other court. 

       s/David A. Carson                                
      DAVID A. CARSON 
      United States Department of Justice 
      Environment and Natural Resources   
       Division 
      999 18th Street 

South Terrace, Suite 370   
Denver, Colorado 80202 

      (303) 844-1349 
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JURISDICTION 

 Petitioner Oklahoma Department of Environmental Quality (“ODEQ”) 

challenges a final EPA rule establishing a Federal Implementation Plan (“FIP”) 

under the Clean Air Act (“CAA”) entitled “Review of New Sources and 

Modifications in Indian Country,” published at 76 Fed. Reg. 38,748 (July 1, 2011) 

(hereinafter “the Indian country NSR Rule” or “the Rule”).1  The Rule establishes 

New Source Review (“NSR”) requirements for certain sources in “Indian country” 

as defined in 18 U.S.C. § 1151.  ODEQ has not provided a standing affidavit or 

otherwise explained with any degree of specificity how the Rule injures ODEQ 

when ODEQ has not requested program authority within Indian country for the 

NSR programs established in the Rule.  See D.C. Cir. R. 28(a)(7) (“When . . . 

standing is not apparent from the administrative record, the brief must include 

arguments and evidence establishing the claim of standing.”).  This raises at least a 

question as to ODEQ’s standing.  If ODEQ believes its standing to be self-evident, 

it should explain in more detail why it believes this to be so in its reply brief.  

Otherwise, the Rule is nationally applicable and this Court has jurisdiction under 

42 U.S.C. § 7607(b)(1), except with respect to two issues raised by ODEQ that 

were decided in a previous EPA final rule. 

                                                           
1   Pertinent statutory and regulatory materials are set forth in the separate 
addendum. 
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2 
 

STATEMENT OF THE ISSUES 

I. Preliminary Issues 

1. Whether the Court lacks jurisdiction to consider two issues that ODEQ 

attempts to raise here – regarding whether EPA was required to make 

findings under CAA section 110(c), 42 U.S.C. § 7410(c), before issuing the 

Rule, and whether EPA reasonably interpreted its past state plan approvals 

as not applying in Indian country unless expressly so approved by EPA – 

that were settled in a previous EPA final rule when CAA section 307(b)(1), 

42 U.S.C. § 7607(b)(1), establishes a jurisdictional bar to the consideration 

of those issues.  

2. If the Court determines that it has jurisdiction to consider EPA’s 

interpretation of its past state plan approvals as not applying in Indian 

country unless expressly so approved by EPA, whether the Court should 

decline to consider ODEQ’s challenge to that interpretation because ODEQ 

failed to raise the issue in its comments to EPA. 

3. Whether the Court should decline to consider ODEQ’s statutory argument 

that the CAA includes a presumption in favor of state authority over Indian 

country when ODEQ failed to raise this argument in its comments to EPA.   
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3 
 

II. Merits Issues 

4. Whether EPA reasonably promulgated the Indian country NSR Rule under 

authority established in CAA sections 301(a), and (d)(4), 42 U.S.C.  

§ 7601(a), (d)(4), and implemented in EPA’s regulations at 40 C.F.R.  

§ 49.11(a), to fill a regulatory gap throughout those parts of Indian country 

where there is no EPA-approved NSR program in place. 

5. If the Court decides to consider the issue of EPA’s interpretation of its past 

state plan approvals as not applying in Indian country unless expressly so 

approved by EPA, whether the Court should uphold EPA’s interpretation as 

controlling or otherwise reasonable. 

6. If the Court considers ODEQ’s statutory argument, whether the CAA – 

which requires a demonstration of authority for implementation plan 

approval – includes a presumption in favor of state authority over Indian 

country when Congress has not expressly so provided, when Congress has 

provided for a tribal role in such areas, and when ambiguous statutory 

provisions must be read in favor of Tribes.   

7. Whether it was reasonable for EPA to include off-reservation areas of Indian 

country within the Indian country NSR Rule when federal Indian law 

establishes a presumption against state authority in Indian country, and when 

Congress has provided for a tribal role in Indian country.    
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8. Whether Oklahoma has any unique presumptive jurisdiction in Indian 

country when both the Supreme Court and the Tenth Circuit have ruled that 

Oklahoma is presumed not to have authority in Indian country. 

STATEMENT OF THE CASE 

I. Nature of the Case 

The Clean Air Act authorizes EPA to treat eligible Indian Tribes in the same 

manner as States for developing tribal implementation plans (“TIPs”) and carrying 

out other functions to implement the requirements of the Act.  42 U.S.C. § 7601(d).  

This is true both with respect to a Tribe’s reservation and with respect to other 

areas within the Tribe’s jurisdiction.  Id.  Consistent with federal Indian law, EPA 

has consistently used the definition of “Indian country” found in 18 U.S.C. § 1151 

to demarcate the areas over which a Tribe may potentially exercise regulatory 

authority under the CAA.  Outside of reservations, Indian country includes 

dependent Indian communities and Indian allotments.  18 U.S.C. § 1151(b), (c).        

Under principles of federal Indian law, States generally lack civil regulatory 

jurisdiction within Indian country as defined in 18 U.S.C. § 1151.  Alaska v. Native 

Vill. of Venetie Tribal Gov’t, 522 U.S. 520, 527 n.1. (1998) (“Venetie”).   EPA has 

therefore consistently interpreted its past approvals of state implementation plans 

(“SIPs”) under the CAA as not applying in Indian country unless a State has 

explicitly demonstrated its authority to regulate in such areas and EPA has 
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5 
 

expressly approved the State to do so.  See 63 Fed. Reg. 7254, 7258/3 (Feb. 12, 

1998).        

Although the CAA authorizes eligible Tribes to administer the statute’s 

functions (including through TIPs), it does not require that Tribes do so.  EPA has 

long recognized that it will take Tribes time to develop air quality program 

capacity and that some Tribes may not be interested in assuming regulatory roles 

under the CAA.  See 63 Fed. Reg. at 7264-65.  In order to ensure the protection of 

air quality in Indian country, Congress authorized EPA to provide by regulation 

other means by which EPA will directly administer CAA provisions when it would 

be inappropriate or administratively infeasible for EPA to treat Tribes in the same 

manner as States.  42 U.S.C. § 7601(d)(4).   

In 1998, EPA exercised its discretion under this provision by promulgating a 

regulation that provides EPA the authority to promulgate such FIP provisions as 

are necessary or appropriate to protect air quality where Tribes do not submit or 

receive EPA approval of their own TIPs.  40 C.F.R. § 49.11.  This regulation is 

part of the Tribal Authority Rule, which this Court upheld in Ariz. Pub. Serv. Co. v. 

EPA, 211 F.3d 1280 (D.C. Cir. 2000) (“Arizona Public Service Company”). 

When EPA promulgated the Tribal Authority Rule, it announced its 

intention to develop federal regulations to implement minor source and 

nonattainment major source review programs to fill the existing regulatory gap 
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with respect to these programs in Indian country.  63 Fed. Reg. at 7263.  To date, 

very few Tribes have EPA-approved plans governing review of new or modified 

minor sources of air pollution in Indian country, and no Tribe has such a plan for 

new or modified major sources of air pollution within areas of Indian country that 

do not attain air quality standards.  With rare exceptions, EPA has not approved 

any State to administer such plans over any part of Indian country.2    

EPA therefore promulgated the Indian country NSR Rule to fill this 

regulatory gap within Indian country.  71 Fed. Reg. 48,696 (Aug. 21, 2006) 

(proposed rule); 76 Fed. Reg. 38,748 (final rule).  The Rule applies to all of Indian 

country throughout the United States where there is no EPA-approved plan in 

place, until such time as EPA approves an implementation plan (tribal or state) for 

                                                           
2  EPA has approved certain States to administer CAA programs in areas of Indian 
country based on authority expressly provided to the State in a separate federal 
statute.  See 76 Fed. Reg. 36,875, 36,878 (June 23, 2011) (approving applicability 
of elements of South Carolina’s SIP over the Catawba Indian Nation Reservation 
based on the authority of the Catawba Indian Claims Settlement Act, 25 U.S.C. § 
941h(2), S.C. Code Ann. § 27-16-120, which expressly authorizes applicability of 
relevant state environmental laws on the Reservation); 69 Fed. Reg. 53,007, 53,009 
(Aug. 31, 2004) (approving applicability of certain parts of the State of 
Washington’s SIP over non-trust lands within the Puyallup Indian Reservation 
based on the Puyallup Tribe of Indians Settlement Act of 1989, 25 U.S.C. § 1773, 
which expressly provided authority to the State over activities on such lands).  
EPA notes that it mistakenly stated in its final rule in this case that it has never 
approved a State to implement a minor NSR or nonattainment major NSR program 
in Indian country.  See 76 Fed. Reg. at 38,778.     
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any specific area of Indian country, at which point the approved plan would 

replace the Rule. 

ODEQ’s challenge centers on EPA’s authority to issue the rule with respect 

to non-reservation areas of Indian country, especially Indian allotments.  

Generally, ODEQ argues that under the CAA and principles of federal Indian law, 

States should be presumed to have CAA regulatory jurisdiction over non-

reservation areas of Indian country and that EPA has therefore usurped States’ 

authority to implement these NSR programs in such areas.   

In its comments to EPA on the proposed Rule, ODEQ also stated that EPA’s 

FIP cannot supersede, and EPA must acknowledge, Oklahoma’s right to administer 

its SIP in areas of Indian country within Oklahoma under section 10211(a) of the 

Safe, Accountable, Flexible, Efficient Transportation Equity Act:  A Legacy for 

Users (“SAFETEA”), Pub. L. No. 109-59, 119 Stat. 1144 (2005).  ODEQ’s 

Comments at 18-19 [JA     ].  ODEQ noted that section 10211(a) of SAFETEA 

provides that at Oklahoma’s request, EPA “shall approve the State to administer 

the State program in the areas of the State that are in Indian country, without any 

further demonstration of authority by the State.” Id. (quoting SAFETEA).   In 

response to this comment, EPA expressly acknowledged section 10211 of 

SAFETEA, but noted that Oklahoma had not invoked the provision.  76 Fed. Reg. 

at 38,779.   As of the date of filing this brief, ODEQ has not requested that EPA 
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approve its CAA programs to apply in Indian country within Oklahoma under 

SAFETEA.       

II. Statutory and Regulatory Background  

 A. Clean Air Act Overview  

 The CAA, 42 U.S.C. §§ 7401-7671q, enacted in 1970 and extensively 

amended in 1977 and 1990, establishes a comprehensive program for controlling 

and improving the nation's air quality through a system of shared federal, state and 

tribal responsibility.  The central feature of that program is the National Ambient 

Air Quality Standards (“NAAQS”), which are nationally applicable standards set 

by EPA establishing permissible concentrations for six common (or “criteria”) air 

pollutants.  42 U.S.C. §§ 7408-09.  See 40 C.F.R. pt. 50. 

 The CAA requires each State to submit for EPA’s approval a SIP providing 

for the attainment and maintenance of the NAAQS and meeting the other 

requirements of the Act.  42 U.S.C. § 7410(a)(1), 7410(k).  See generally Train v. 

NRDC, Inc., 421 U.S. 60 (1975).  Each SIP must show that the State has the 

authority to implement the SIP, including the authority to enforce it.  42 U.S.C. § 

7410(a)(2)(A); 40 C.F.R. §§ 51.230, 51.231.  State SIP provisions are federally 

enforceable upon their approval by EPA.  42 U.S.C. § 7413.  If EPA finds that a 

State has failed to submit a required SIP, or that a SIP is incomplete, or if EPA 
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disapproves a SIP in whole or in part, the CAA requires that EPA promulgate a 

FIP.  Id. § 7410(c). 

 B. Indian Tribes’ Authority to Implement CAA Programs 

 Congress first comprehensively addressed the role of Tribes under the CAA 

in the 1990 Amendments.  Specifically, under CAA section 301(d), 42 U.S.C.  

§ 7601(d), Congress authorized EPA to treat Tribes in the same manner as States if 

certain conditions are met.  Id.  Under section 301(d) and EPA’s regulations, 

Tribes may choose, but are not required, to manage CAA programs.  Section 

301(d) allows Tribes to manage such programs with respect to “air resources 

within the exterior boundaries of the reservation or other areas within the tribe’s 

jurisdiction.”  42 U.S.C. § 7601(d)(2)(B). 

 Congress recognized the unique circumstances of Tribes under the CAA by 

providing EPA with discretion to determine how tribal roles should be 

implemented, and with authority to implement the CAA federally where Tribes are 

treated differently from States.  Specifically, Congress directed EPA to promulgate 

regulations “specifying those provisions of [the CAA] for which it is appropriate to 

treat Indian Tribes as States,” id. at § 7601(d)(2), and also authorized EPA to 

“promulgate regulations which establish the elements of tribal implementation 

plans and procedures for approval or disapproval of tribal implementation plans 

and portions thereof.”  Id. at § 7601(d)(3).  Congress also provided that, “[i]n any 
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case in which [EPA] determines that the treatment of Indian [T]ribes as identical to 

States is inappropriate or administratively infeasible, [EPA] may provide, by 

regulation, other means by which [EPA] will directly administer such provisions so 

as to achieve the appropriate purpose.”  Id. at § 7601(d)(4).   

 EPA promulgated the Tribal Authority Rule pursuant to this authority.  40 

C.F.R. pt. 49.  See Ariz. Pub. Serv. Co., 211 F.3d 1280.  EPA interpreted the term 

“reservation” in section 7601(d)(2)(B) to include both reservations that had been 

formally designated as such (formal reservations), and trust lands that have been 

validly set apart for the use of a Tribe even though not formally designated as a 

reservation (informal reservations).  63 Fed. Reg. at 7258; Ariz. Pub. Serv. Co., 

211 F.3d at 1285.  EPA interpreted the term “other areas within the Tribe’s 

jurisdiction” under section 7601(d)(2)(B) as generally including all non-reservation 

areas of “Indian country,” as defined in 18 U.S.C. § 1151, over which a Tribe can 

demonstrate authority.  63 Fed. Reg. at 7258-59.  Those areas include: 

(b)    all dependent Indian communities within the borders of 
the United States whether within the original or 
subsequently acquired territory thereof, and whether 
within or without the limits of a state; and 

 
(c)    all Indian allotments, the Indian titles to which have not 

been extinguished, including rights-of-way running 
through the same. 
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18 U.S.C. § 1151(b), (c).  See Ariz. Pub. Serv. Co., 211 F.3d at 1294-95 

(upholding EPA’s interpretation of CAA section 7601(d)(2)(B) as including 

dependent Indian communities and allotments).  

 EPA expressed its interpretation in the Tribal Authority Rule that 

existing SIPs were not approved to apply in Indian country unless a State 

“has explicitly demonstrated its authority and been expressly approved by 

EPA to implement CAA programs in Indian country.”  63 Fed. Reg. at 

7258/3.  Rather, in the absence of such an express approval of state 

regulation in Indian country or an approved TIP, EPA is the appropriate 

entity to implement CAA programs in Indian country.  Id. 

 EPA deemed it inappropriate to treat Tribes in the same manner as 

States with respect to the CAA requirements establishing plan submittal and 

implementation deadlines or imposing sanctions for failure to submit an 

approvable plan.  40 C.F.R. § 49.4(a)-(f); 63 Fed. Reg. at 7264-65.  By 

extension, EPA also concluded it would be inappropriate to treat Tribes in 

the same manner as States for purposes of 42 U.S.C. § 7410(c)(1), which 

requires that EPA promulgate a FIP when a State has failed to submit an 

approvable plan within the timeframe required by the CAA.  40 C.F.R.  

§ 49.4(d).  While EPA determined that the requirements of section 

7410(c)(1) were not applicable with respect to Tribes and TIPs, the Tribal 
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Authority Rule also exercises EPA’s discretionary authority to fill regulatory 

gaps in Indian country by implementing EPA’s commitment to promulgate 

“such Federal implementation plan provisions as are necessary or 

appropriate to protect air quality” where a Tribe has not submitted a TIP.  40 

C.F.R. § 49.11(a).   

 C. The Indian country NSR Rule 

 Under CAA section 110(a)(2)(C), SIPs must provide for the 

regulation of the modification and construction of any stationary source as 

necessary to assure that the NAAQS are achieved.  42 U.S.C. § 

7410(a)(2)(C).  Thus, all SIPs must contain NSR programs for minor sources 

(“minor NSR”), and EPA has promulgated regulations specifying the 

requirements for such programs.  See 40 C.F.R. §§ 51.160-51.164.  For non-

attainment areas, major sources are subject to the stringent non-attainment 

NSR program, which applies to major new or modified sources of a 

pollutant for which the area is designated non-attainment.  42 U.S.C. §§ 

7502, 7503.   

 The Indian country NSR Rule fills the regulatory gap that previously 

existed due to the fact that there was no federal minor NSR program (and 

only a few EPA-approved tribal minor NSR programs), and no major 

nonattainment NSR program for Indian country.  76 Fed. Reg. at 38,749-
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780.3  The Rule was promulgated under the authority of the Tribal Authority 

Rule, 40 C.F.R. § 49.11(a), and it applies in all of Indian country as defined 

in 18 U.S.C. § 1151, where there is no EPA-approved minor or 

nonattainment major NSR program.  40 C.F.R. §§ 49.151(c), 49.152(d), 

49.166(c), 49.167.  It will continue to apply in relevant part until such time 

as EPA expressly approves a minor source NSR program and/or a major 

source nonattainment NSR program for a specific area of Indian country, at 

which point such program will replace the federal plan.  76 Fed. Reg. at 

38,753/2.    

The specific provisions of the Rule are not at issue here, and we 

therefore do not describe it in detail.  Generally, the minor source portion of 

the Rule provides a permitting mechanism for new and modified minor 

sources, as defined in the Rule, and for minor modifications at major sources 

located in Indian country.  40 C.F.R. § 49.151(b).  The Rule also establishes 

a preconstruction permitting program for the construction of new major 

sources and for major modifications at existing sources within nonattainment 

areas of Indian country.  Id. at § 49.166(b)(1). 

                                                           
3  As discussed supra in note 1, there was no regulatory gap, and the Indian country 
NSR Rule does not apply, with respect to the Catawba Reservation in South 
Carolina, and non-trust lands on the Puyallup Reservation in Washington State, to 
the extent those States’ SIPs were approved for those portions of Indian country.   
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STANDARD OF REVIEW 

EPA’s final rule in this case is subject to review under 42 U.S.C. § 

7607(b)(1), and is judged under the standards set forth in the Administrative 

Procedure Act, 5 U.S.C. § 706(2)(A), which provides that agency action will not 

be set aside unless it is “arbitrary, capricious, an abuse of discretion, or otherwise 

not in accordance with law.”  5 U.S.C. § 706(2)(A); West Virginia v. EPA, 362 

F.3d 861, 867 (D.C. Cir. 2004).  The standard “is narrow and a court is not to 

substitute its judgment for that of the agency.”  Motor Vehicle Mfrs. Ass’n v. State 

Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983).   

An agency action is arbitrary and capricious only “if the agency has 

relied on factors which Congress has not intended it to consider, entirely 

failed to consider an important aspect of the problem, offered an explanation 

for its decision that runs counter to the evidence before the agency, or is so 

implausible that it could not be ascribed to a difference in view or the 

product of agency expertise.”  Id. at 43.  The reviewing court may not set 

aside agency action merely because the court would have decided the issue 

differently, so long as the agency has considered the relevant factors and 

offered a rational explanation for its action.  Citizens to Preserve Overton 

Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971).  Where EPA has considered 

the relevant factors and articulated a rational connection between the facts 
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found and the choices made, its regulatory choices must be upheld.  Motor 

Vehicle Mfrs. Ass’n  v. State Farm Mut. Auto. Ins. Co., 463 U.S. at 43.  

 Judicial deference extends to an agency’s interpretation of a statute it 

administers.  United States v. Mead Corp., 533 U.S. 218, 227-31 (2001); Chevron 

U.S.A. Inc. v. NRDC, 467 U.S. 837, 842-45 (1984).  Under Chevron, if Congress 

has “directly spoken to the precise question at issue,” that intent must be given 

effect.  467 U.S. at 842-43.  If, however, “the statute is silent or ambiguous with 

respect to the specific issue, the question for the court is whether the agency’s 

answer is based on a permissible construction of the statute.”  Id. at 843.  To 

uphold EPA’s interpretation, “[the Court] need not find that it is the only 

permissible construction that EPA might have adopted but only that EPA’s 

understanding of [the] very ‘complex statute’ is a sufficiently rational one to 

preclude a court from substituting its judgment for that of EPA.”  Chem. Mfrs. 

Ass'n v. NRDC, Inc., 470 U.S. 116, 125 (1985) (citation omitted).  

Likewise, EPA’s interpretation of its regulations implementing the CAA is 

“controlling” unless “‘plainly erroneous or inconsistent with the regulation.’”  Auer 

v. Robbins, 519 U.S. 452, 461 (1997) (citations omitted).  This broad deference is 

especially warranted when the regulation concerns a “complex and highly 

technical regulatory program” and involves “the exercise of judgment grounded in 
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policy concerns.” Thomas Jefferson Univ. v. Shalala, 512 U.S. 504, 512 (1994) 

(internal quotation marks and citation omitted).  

SUMMARY OF THE ARGUMENT 

 The Indian country NSR Rule is designed solely to fill existing 

regulatory gaps by applying only in Indian country, and even then, only in 

those areas of Indian country not covered by an EPA-approved plan.  EPA 

issued the Rule under the authority of CAA sections 301(a) and 301(d)(4), 

42 U.S.C. § 7601(a), (d)(4), as implemented in the Tribal Authority Rule, 40 

C.F.R. § 49.11, which clearly provide EPA with authority to fill regulatory 

gaps for Indian country on a nationwide basis.  ODEQ’s contention that EPA 

could only issue the Rule under the separate authority provided in CAA 

section 110(c)(1), 42 U.S.C. § 7410(c)(1), is therefore not only incorrect, but 

this Court lacks jurisdiction to consider the contention because the issue was 

settled in the Tribal Authority Rule.     

   ODEQ attempts to embroil the Court in issues regarding the status of 

ODEQ’s SIP and whether it is now, or ever was, approved to apply in non-

reservation areas of Indian country.  Such issues are not properly raised in 

this proceeding and should be rejected.  EPA’s Rule only fills whatever gaps 

exist in program coverage throughout Indian country.   
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Nonetheless, under principles of federal Indian law, primary 

jurisdiction in Indian country generally rests with Tribes and the federal 

government, and not the States.  EPA therefore reasonably construed its past 

SIP approvals as not applying in Indian country except where EPA explicitly 

analyzed a State’s authority in such areas and expressly approved the State 

to regulate there.  However, this too was settled in the Tribal Authority Rule, 

and the Court therefore lacks jurisdiction to consider ODEQ’s challenge to 

EPA’s interpretation of its past SIP approvals as not applying in Indian 

country.  Moreover, ODEQ failed to raise the issue of EPA’s interpretation 

of its past SIP approvals to EPA in ODEQ’s comments on the Indian 

country NSR Rule, and the Court should refuse to consider ODEQ’s 

argument on this issue for this reason as well.     

Further, there is no presumption in favor of state authority in Indian 

country, either in the CAA or federal Indian law.  In fact, the Supreme Court 

and the Tenth Circuit have both held that Oklahoma law is presumed not to 

apply in Indian country.  ODEQ’s argument to the contrary – and its 

conclusion that its SIP should thus be presumed to apply at least in certain 

parts of Indian country – ignores the need for an express EPA determination 

approving States’ (or eligible Tribes’) authority to administer plans under 

the CAA.  It is also in conflict with CAA provisions regarding tribal 

USCA Case #11-1307      Document #1448153            Filed: 07/23/2013      Page 32 of 97



18 
 

authority, with basic principles of federal Indian law regarding authority in 

Indian country, and with the canon of construction that ambiguous statutory 

provisions must be construed in favor of Indians.  The Court should reject 

ODEQ’s CAA section 107(a), 42 U.S.C. § 7407(a), argument – that its SIP 

necessarily applies throughout the geographic area of the State, including 

Indian country – for the additional reason that ODEQ did not present this 

argument to EPA in its comments on the proposed Rule.   

 Because EPA has approved only a few Tribes or States to administer 

either of the NSR programs at issue in this case in Indian country, EPA 

reasonably determined that a regulatory gap existed and exercised the 

authority provided in the Tribal Authority Rule, 40 C.F.R. § 49.11, to fill 

that gap with the Indian country NSR Rule.  However, Oklahoma, or any 

other State, may explicitly apply to EPA to demonstrate authority to 

administer these programs in Indian country and thereby (if approved by 

EPA) displace the federal Rule, and EPA will timely consider such 

submissions.  Notwithstanding the explicit authority Congress provided in 

SAFETEA, Oklahoma has not presented such a request, and the question of 

Oklahoma’s jurisdiction over any specific area of Indian country is thus not 

before the Court.  
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ARGUMENT 

I. EPA Reasonably Promulgated The Indian Country NSR Rule To 
Fill A Regulatory Gap In Areas of Indian Country For Which 
There Is No EPA-Approved Plan In Place. 
 

 ODEQ asserts that CAA section 110(c), 42 U.S.C. § 7410(c), provides 

the only available statutory basis for the Indian country NSR Rule, and that 

EPA failed to make necessary factual findings under that provision before 

promulgating the Rule; that EPA lacked authority to promulgate the Rule on 

a nationwide basis; that EPA improperly applied the Rule to non-reservation 

areas of Indian country and improperly determined that existing SIPs do not 

apply in such areas; that the Rule is inconsistent with Michigan v. EPA, 268 

F.3d 1075 (D.C. Cir. 2001) (“Michigan”); and that the Rule is inconsistent 

with the Tribal Authority Rule and Arizona Public Service Company.  Pet’s 

Br. at 35-53.  These arguments are all incorrect.  In addition, ODEQ may not 

now challenge EPA’s authority to issue the Indian country NSR Rule under 

the Tribal Authority Rule, or EPA’s interpretation of its past SIP approvals 

as not applying to Indian country unless expressly approved as such because 

those issues were settled in the Tribal Authority Rule.  The Court should 

also refuse to consider ODEQ’s arguments regarding EPA’s interpretation of 

past SIP approvals because ODEQ failed to raise the issue in its comments 

to EPA on the Indian country NSR Rule. 
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A. CAA sections 301(a) and 301(d)(4) as implemented in  
the Tribal Authority Rule provide EPA with authority 
for the Indian country NSR Rule, and ODEQ may not 
now challenge EPA’s authority to issue the Rule under 
the Tribal Authority Rule. 

 
1. ODEQ may not now challenge EPA’s authority to 

issue the Rule under the Tribal Authority Rule. 
 

 CAA section 301(a), 42 U.S.C. § 7601(a), provides EPA with broad 

authority to promulgate such regulations as are necessary to carry out EPA’s 

functions under the CAA.  In CAA section 301(d)(4), 42 U.S.C.  

§ 7601(d)(4), Congress expressly provided that “[i]n any case in which 

[EPA] determines that the treatment of Indian [T]ribes as identical to States 

is inappropriate or administratively infeasible, [EPA] may provide, by 

regulation, other means by which [EPA] will directly administer such 

provisions so as to achieve the appropriate purpose.”  Id. at § 7601(d)(4).   

 When EPA promulgated the Tribal Authority Rule under CAA section 

301(d)(2), 42 U.S.C. § 7601(d)(2), in 1998, EPA determined that it would be 

inappropriate to treat Tribes in the same manner as States for purposes of 

statutory requirements mandating the submission of CAA programs.  EPA 

recognized that Tribes would need time to develop their air quality program 

capabilities and that some Tribes might never seek to regulate under the 

statute.  For these reasons, EPA explicitly exempted Tribes from, among 

other things, the plan submittal deadlines of CAA section 110(c)(1), 42 
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U.S.C. § 7410(c)(1), as well as the mandatory federal implementation 

oversight that would be required where a State fails to submit a required plan 

or its plan is disapproved.  40 C.F.R. § 49.4(d). 

However, EPA also recognized its obligation to fill gaps in Indian 

country, even though under the Tribal Authority Rule, the requirements of 

CAA section 110(c)(1) are inapplicable.  EPA thus explicitly established in 

the Tribal Authority Rule the authority to promulgate such plan provisions 

as are necessary or appropriate to protect air quality in the absence of tribal 

implementation.  40 C.F.R. § 49.11.  This Court upheld the Tribal Authority 

Rule thirteen years ago.  Ariz. Pub. Serv. Co. v. EPA, 211 F.3d 1280.  The 

Indian country NSR Rule was issued under the Tribal Authority Rule.  76 

Fed. Reg. at 38,778 (“The EPA is exercising its authority under sections 

301(a) and 301(d)(4) of the CAA and 40 CFR § 49.11(a) to promulgate FIPs 

in order to remedy an existing regulatory gap under the CAA with respect to 

Indian country.”).   

Because the Indian country NSR Rule was issued under the Tribal 

Authority Rule, this Court now lacks jurisdiction over ODEQ’s argument 

that EPA lacked authority to issue the Rule because EPA failed to make 

necessary findings under CAA section 110(c).  Pet’s Br. at 38-54.  As 

discussed above, the Tribal Authority Rule conclusively established that 
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Tribes will not be treated in the same manner as States with respect to CAA 

section 110(c), and that the requirements of CAA section 110(c) likewise do 

not apply to EPA when promulgating FIPs when it is necessary or 

appropriate to do so under the Tribal Authority Rule.  40 C.F.R. §§ 49.4(d), 

49.11(a).  Under CAA section 307(d)(1), any challenge to a final agency 

action by EPA under the CAA must be brought within 60 days of its 

publication in the Federal Register or within 60 days after new grounds for 

the challenge arises if the petition is based solely on new grounds.  42 

U.S.C. § 7607(b)(1).  The Court lacks jurisdiction to consider a challenge 

outside of this time period.  Med. Waste Inst. & Energy Recovery Council v. 

EPA, 645 F.3d 420, 427 (D.C. Cir. 2011).  Therefore, the Court is without 

jurisdiction over ODEQ’s petition in this case to the extent it argues that 

EPA acted outside of the authority provided in the CAA when it issued the 

Indian country NSR Rule because EPA failed to make necessary findings 

under CAA section 110(c).   

ODEQ has not asserted that the Indian country NSR Rule constitutes 

new grounds regarding its CAA section 110(c) argument and that the 

argument is based solely on such grounds, nor can it do so.  Indeed, when 

EPA promulgated the Tribal Authority Rule, it expressly stated its intention 

to develop subsequent FIPs under the Tribal Authority Rule to implement 
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minor source and nonattainment major source review programs to fill the 

then-existing regulatory gap with respect to those programs in Indian 

country.  63 Fed. Reg. at 7263.  If ODEQ wanted to challenge EPA’s 

authority to promulgate FIPs for Indian country without proceeding under 

the authority of CAA section 110(c), it should have raised that issue in a 

challenge to the Tribal Authority Rule.  See Nat’l Mining Ass’n v. EPA, 70 

F.3d 1345, 1350 (D.C. Cir. 1995) (refusing to consider arguments that were 

available when previous rule was adopted); Med. Waste Inst. & Energy 

Recovery Council v. EPA, 645 F.3d at 427 (raising issue in context of 

present rule does not compensate for a failure to raise it within 60 days of 

previous rule).  See also Oljato Chapter of the Navajo Tribe v. Train, 515 

F.2d 654, 665-67 (D.C. Cir. 1975) (requiring that any potential new grounds 

first be presented in an administrative petition to EPA).4     

 Nor does ODEQ assert that EPA re-opened the issue of whether it 

may issue a FIP under the Tribal Authority Rule, as opposed to CAA section 

110(c), in this case.  See, e.g., See also Envtl. Defense v. EPA, 467 F.3d 

1329, 1333-34 (D.C. Cir. 2006).  To the contrary, in its notice of proposed 

rulemaking in this case, EPA noted that it had previously determined in the 

                                                           
4  Oklahoma challenged the Tribal Authority Rule and voluntarily dismissed its 
petition.  Docket 98-1209 (D.C. Cir.) at 12/15/1998 entry.       
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Tribal Authority Rule that Tribes were not subject to CAA section 110(c) 

and that EPA would proceed to promulgate FIPs where it is necessary or 

appropriate to do so under the Tribal Authority Rule, 40 C.F.R. § 49.11.  71 

Fed. Reg. at 48,720-21.  EPA then proposed to exercise its authority under 

the Tribal Authority Rule to promulgate the Indian country NSR Rule.  Id. at 

48,721/1.  EPA did not seek comment on whether it would have to proceed 

under CAA section 110(c).  See Envtl. Defense v. EPA, 467 F.3d at 1333 

(issue may be re-opened when agency creates opportunity for renewed 

comment and objection).    

Nor did EPA constructively re-open the issue by changing the 

regulatory context in a way that could not have been anticipated when the 

Tribal Authority Rule was promulgated.  As noted above, when EPA 

promulgated the Tribal Authority Rule, it specifically stated its intention to 

promulgate minor and nonattainment NSR rules for Indian country under the 

Tribal Authority Rule.  63 Fed. Reg. at 7263.  Thus, the possibility that EPA 

would exercise its authority to promulgate the Indian country NSR Rule 

under the authority of the Tribal Authority Rule and not CAA section 110(c) 

was clearly anticipated.  Accordingly, this Court lacks jurisdiction over 

ODEQ’s petition to the extent ODEQ argues that the Indian country NSR 

Rule is invalid because EPA did not make necessary findings under CAA 
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section 110(c), for example, that a State had failed to make a required SIP 

submission. 

2. EPA reasonably promulgated the Rule under 
CAA sections 301(a) and 301(d) as implemented 
in the Tribal Authority Rule. 
 

Even if the Court were to consider ODEQ’s CAA section 110(c) 

argument, it should reject the argument because EPA promulgated the Indian 

country NSR Rule under CAA sections 301(a) and (d)(4) as implemented in 

the Tribal Authority Rule, and not CAA section 110(c).  The Tribal 

Authority Rule does not require EPA to act on a Tribe-by-Tribe basis, nor 

was it intended to unduly limit EPA’s ability to fashion reasonable 

approaches to fill expected regulatory gaps across wide areas of Indian 

country.  Therefore, EPA reasonably relied upon the Tribal Authority Rule, 

40 C.F.R. § 49.11, in promulgating the Indian country NSR rule for those 

parts of Indian country nationwide that lack an EPA-approved plan.5   

                                                           
5   Contrary to ODEQ’s argument (Pet’s Br. at 53), the fact that 40 C.F.R. § 49.11 
uses the singular term “tribe” as opposed to “tribes” is of no moment and does not 
preclude EPA from promulgating FIP provisions addressing the Indian country of 
more than one Tribe at a time.  The regulation nowhere provides that EPA must 
proceed on a Tribe-by-Tribe basis, particularly where, as here, EPA has explained 
that no Tribe is currently implementing the major nonattainment NSR program and 
only a few have EPA-approved minor NSR programs.  Indeed, as noted above, 
when EPA promulgated 40 C.F.R. § 49.11, it explained that it intended to 
promulgate nationally applicable minor and major NSR programs under the 
regulation.  63 Fed. Reg. at 7263.  Even if the regulation were not clear, EPA’s 
continued 
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The Tribal Authority Rule implements the broad authority Congress 

provided EPA to directly administer by regulation any provision of the CAA 

for which EPA determines it is inappropriate or administratively infeasible 

to treat Indian Tribes in the same manner as States in order to achieve the 

appropriate purpose under the Act.  See 40 C.F.R. § 49.11; 42 U.S.C.  

§ 7601(d)(4).  In the Indian country NSR Rule, EPA explicitly determined 

that it was neither practical nor administratively feasible for it to develop 

and implement separate minor and nonattainment NSR programs for each 

and every area of Indian country.  76 Fed. Reg. at 38,753.  Therefore, even if 

the Court were to determine that it has jurisdiction over ODEQ’s petition to 

the extent ODEQ argues that EPA was limited to the authority of CAA 

section 110(c), that argument should be rejected because EPA reasonably 

promulgated the Indian country NSR Rule to apply on a nationwide basis 

under CAA sections 301(a) and (d)(4), as implemented in the Tribal 

Authority Rule.  

 

                                                                                                                                                                                           

contemporaneous and long-standing interpretation of the regulation as providing 
EPA with the authority to promulgate a FIP for Indian country on a nationwide 
basis should be upheld.  Auer v. Robbins, 519 U.S. at 461; Thomas Jefferson Univ. 
v. Shalala, 512 U.S. at 512.  
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B. ODEQ may not now challenge EPA’s interpretation of 
past SIP approvals as not applying in Indian country, 
and EPA reasonably promulgated the Indian country 
NSR Rule to fill an existing gap in both reservation and 
non-reservation areas of Indian country. 
 
1. ODEQ may not now challenge EPA’s interpretation 

of past SIP approvals as not applying in Indian 
country. 

 
In CAA section 301(d)(2)(B), Congress recognized that there are non-

reservation areas in which Tribes may regulate sources of air pollution.  See 

42 U.S.C. § 7601(d)(2)(B).  Otherwise, Congress would not have expressly 

provided that EPA may treat Tribes in the same manner as States both for 

reservations and for “other areas within the tribe’s jurisdiction.”  See id.   

In 18 U.S.C. § 1151, Congress codified pre-existing Supreme Court 

case law defining the limits of Indian country.  Venetie, 522 U.S. at 529-531.  

In Venetie, the Supreme Court explained that “[g]enerally speaking, primary 

jurisdiction over land that is Indian country rests with the Federal 

Government and the Indian tribe inhabiting it, and not with the States.”  

Venetie, 522 U.S. at 527 n.1.  See also Michigan, 268 F.3d at 1079 (quoting 

Venetie); Indian Country, U.S.A., Inc. v. Oklahoma ex. rel. the Okla. Tax 

Comm’n, 829 F.2d 967, 976 (10th Cir. 1987) (“Indian Country, USA”) 

(“There is a presumption against state jurisdiction in Indian country.”) 

(emphasis added).  Accordingly, EPA has consistently relied upon the 
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definition of Indian country in 18 U.S.C. § 1151 to demarcate the general 

areas, including off-reservation areas, over which Tribes may seek to 

demonstrate their authority to regulate sources of air emissions under the 

CAA, and over which EPA will administer such CAA provisions as are 

necessary or appropriate in the absence of tribal submissions or other 

programs explicitly approved by EPA.   

EPA made clear in the Tribal Authority Rule that it interpreted CAA 

section 301(d)(2)(B) to allow a Tribe “to implement its air quality programs 

on off-reservation lands up to the limits of ‘Indian country,’ as defined in 18 

U.S.C. § 1151, provided the Tribe can adequately demonstrate authority to 

regulate air quality on the off-reservation lands in question under general 

principles of Indian law.”  59 Fed. Reg. 43,956, 43,960 (Aug. 25, 1994).  See 

also 63 Fed. Reg. at 7259 (“[T]he definition of ‘Indian country’ contained in 

18 U.S.C. § 1151 . . . provides the general parameters under federal Indian 

law of the areas over which a tribe may have jurisdiction, including civil 

judicial and regulatory jurisdiction.”).  This Court upheld the Tribal 

Authority Rule, including EPA’s determination that allotments are included 

within the non-reservation areas over which a Tribe may develop a TIP.  

Ariz. Pub. Serv. Co., 211 F.3d at 1295.   
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The Indian country NSR Rule likewise applies to all categories of 

Indian country, including off-reservation areas of Indian country such as 

allotments, for which Tribes may potentially receive program approval 

under CAA section 301(d)(2)(B).  76 Fed. Reg. at 38,753.  Given the 

principle of federal Indian law that States generally lack authority in Indian 

country, Venetie, 522 U.S. at 527 n.1; Indian Country, U.S.A., 829 F.2d at 

976, and the CAA’s requirement that States show adequate authority to carry 

out SIPs, 42 U.S.C. § 7410(a)(2)(A); 40 C.F.R. §§ 51.230, 51.231, EPA 

reasonably interpreted its past state SIP approvals as not applying in Indian 

country unless EPA had expressly approved them as doing so.  76 Fed. Reg. 

at 38,752 n.9, 38,778.   

As with ODEQ’s CAA section 110(c) argument, this Court lacks 

jurisdiction to consider ODEQ’s challenge to EPA’s interpretation of its past 

SIP approvals as not applying in Indian country unless expressly approved 

as such because this issue was settled in the Tribal Authority Rule.  EPA 

there specifically stated that: 

 unless a state has explicitly demonstrated its 
authority and been expressly approved by EPA to 
implement CAA programs in Indian country, EPA 
is the appropriate entity to be implementing CAA 
programs prior to tribal primacy. . . .  EPA will not 
and cannot ‘grandfather’ any state authority over 
Indian country where no explicit demonstration 
and approval of such authority has been made. 
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EPA, as appropriate, will address any need for SIP 
revisions on a case-by-case basis.   

 
63 Fed. Reg. at 7258/3.  Thus, EPA made crystal clear in the Tribal 

Authority Rule that it interpreted past SIP approvals as not applying in 

Indian country unless the relevant State had made an explicit demonstration 

of authority and unless EPA had expressly approved the SIP as applying in 

Indian country.  These statements were an interpretative rule that could have 

been, and in ODEQ’s case, should have been, challenged when the Tribal 

Authority Rule was promulgated.  See 5 U.S.C. §§ 551(4), (13) (defining 

“rule” to include agency statements interpreting law and “agency action” to 

include the whole or part of any agency rule); 42 U.S.C. § 7607(b)(1) 

(nationally applicable regulations or final actions of EPA are reviewable in 

the District of Columbia Circuit if a petition is filed within 60 days of 

promulgation); Nat’l Envtl. Dev. Ass’n’s Clean Air Project v. EPA, 686 F.3d 

803, 808-09 (D.C. Cir. 2012) (preamble statements are subject to challenge 

when they constitute final agency action).  EPA’s statement in the Tribal 

Authority Rule regarding past SIP approvals constituted final agency action 

because it marked the consummation of EPA’s decision-making process on 

the issue and because legal consequences flowed from the statement with 

respect to the applicability of state SIPs in Indian country.  See Nat’l Envtl. 

Dev. Ass’n’s Clean Air Project v. EPA, 686 F.3d at 808-08.  Because ODEQ 
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did not challenge EPA’s interpretation of its past SIP approvals as set forth 

in the Tribal Authority Rule, this Court lacks jurisdiction to hear ODEQ’s 

challenge to that interpretation at this time.  42 U.S.C. § 7607(b)(1); Med. 

Waste Inst. & Energy Recovery Council v. EPA, 645 F.3d at 427 (60-day 

review period is a jurisdictional requirement).6   

The Indian country NSR Rule does not constitute new grounds for 

ODEQ to raise the argument at this time.  See 42 U.S.C. § 7607(b)(1) 

(petition may proceed if based solely on grounds arising after 60 days of 

promulgation and if filed within 60 days of such grounds).  As shown above 

with respect to ODEQ’s CAA section 110(c) argument, EPA expressly 

stated its intention to develop subsequent FIPs to implement minor source 

and nonattainment major NSR programs in Indian country when it 

promulgated the Tribal Authority Rule.  63 Fed. Reg. at 7263.  ODEQ was 

clearly on notice when EPA issued the Tribal Authority Rule that EPA 

considered SIPs not to apply in Indian country unless expressly approved by 

EPA as doing so, and that EPA was going to fill the then-existing regulatory 

gap with a FIP such as the Indian country NSR Rule.  Therefore, ODEQ 

may not now challenge EPA’s interpretation of its past SIP approvals as not 

                                                           
6   As set forth above, Oklahoma voluntarily dismissed its challenge to the Tribal 
Authority Rule.  See supra at note 4. 
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applying in Indian country unless expressly so approved.  See Nat’l Mining 

Ass’n v. EPA, 70 F.3d at 1350 (refusing to consider arguments that were 

available when previous rule was adopted).7  See also Oljato Chapter of the 

Navajo Tribe v. Train, 515 F.2d at 665-67 (requiring that any potential new 

grounds first be presented in an administrative petition to EPA).  

Nor did EPA explicitly re-open the issue in the Indian country NSR 

Rule.  See Envtl. Defense v. EPA, 467 F.3d at 1333-34.  As evidence that 

EPA considered the issue settled, EPA mentioned its interpretation of past 

SIP approvals only in a footnote in the preambles to the proposed and final 

Indian country NSR Rule.  See 76 Fed. Reg. at 38,752 n.9; 71 Fed. Reg. at 

48,720 n.9.  Indeed, EPA did not specifically seek comment on the issue.  71 

Fed. Reg. at 48,720 n.9.   Rather, it set forth its pre-existing interpretation 

for purposes of clarity in the context of the Rule.  See id.  Accordingly, 

because the issue was settled in the Tribal Authority Rule, ODEQ may not 

raise it here.  42 U.S.C. § 7607(b)(1); Nat’l Mining Ass’n v. EPA, 70 F.3d at 

1350. 

                                                           
7   For the same reason, EPA did not constructively re-open the issue by changing 
the regulatory context in a way that could not have been previously anticipated.  
See Envtl. Defense v. EPA, 467 F.3d at 1333-34.  To the contrary, in the Tribal 
Authority Rule, EPA clearly stated its intention to fill the regulatory gap that it has 
now filled with the Indian country NSR Rule. 
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Moreover, even if the Court were to find that it has jurisdiction to 

consider ODEQ’s challenge to EPA’s interpretation of past SIP approvals, 

ODEQ failed to raise this issue in its comments to EPA on the proposed 

Indian country NSR Rule.  See ODEQ’s Comments [JA     ].  Therefore, 

ODEQ waived its right to challenge and may not raise the issue here.  Nat’l 

Wildlife Fed’n . v. EPA, 286 F.3d 554, 562 (D.C. Cir. 2002), supplemented 

sub nom. In Re Kagan, 351 F.3d 1157(D.C. Cir. 2003) (“It is well 

established that issues not raised in comments before the agency are waived 

and this Court will not consider them.  . . .  Indeed, there is a near absolute 

bar against raising new issues – factual or legal – on appeal in the 

administrative context.”).  That ODEQ did not raise the issue also shows that 

EPA did not re-open the issue.   

2. EPA reasonably interpreted its past SIP approvals as 
not applying in Indian country.       
 

  If the Court nonetheless finds that it has jurisdiction to consider the 

reasonableness of EPA’s interpretation of its past SIP approvals as not 

applying in Indian country unless expressly approved by EPA as doing so, 

and if the Court finds that ODEQ has not waived the issue, the Court should 

uphold EPA’s interpretation as a reasonable one.  Indeed, because EPA is 

without power to confer underlying jurisdiction on a State (or Tribe), a 

contrary interpretation would introduce a potential defect into any prior 
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approval of a state program for which there had been no explicit 

demonstration of authority in Indian country under principles of federal 

Indian law.  See HRI, Inc. v. EPA, 198 F.3d 1224, 1242 (10th Cir. 2000) 

(“EPA does not have the power to change the Indian country status of land – 

that is a status conferred by Congress.”).  Moreover, this has been EPA’s 

long-standing and consistent interpretation of the status of previous SIP 

approvals since at least the 1990 CAA amendments, when Congress 

comprehensively addressed the role of Tribes, to which this Court should 

defer.8  In fact, because EPA’s SIP approvals are promulgated under notice-

and-comment rulemaking procedures and published in the Code of Federal 

Regulations, see 40 C.F.R. pt. 52, EPA’s interpretation of its past SIP 

approvals is controlling.  Auer v. Robbins, 519 U.S. at 461; Thomas 

Jefferson Univ. v. Shalala, 512 U.S. at 512.  Therefore, if the Court 

considers the issue, the Court should reject ODEQ’s argument that EPA may 

not interpret past SIP approvals in this manner and uphold EPA’s 

interpretation as consistent with CAA requirements that States (and eligible 

                                                           
8   See 63 Fed. Reg. at 7258/3 (Tribal Authority Rule); 64 Fed. Reg. 8247, 8253 
(Feb. 19, 1999) (regarding EPA’s approval of state title V programs); 70 Fed. Reg. 
18,074, 18,076 (Apr. 8, 2005) (promulgating FIPs for Indian reservations in Idaho, 
Oregon, and Washington); 72 Fed. Reg. 25,698, 25,699 (May 7, 2007) 
(promulgating site-specific FIP for a source in New Mexico); 76 Fed. Reg. at 
38,778 (Indian country NSR Rule).  See also 40 C.F.R. § 49.10 (state submittals 
shall not be disapproved for failing to address air resources within Indian country).    
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Tribes) specifically demonstrate their authority to implement and enforce 

their implementation plans.  The Court should uphold the Indian country 

NSR Rule as a reasonable exercise of EPA’s gap-filling authority for all 

areas of Indian country for which an EPA-approved program does not apply.  

C. The Indian country NSR Rule is consistent with 
Michigan. 
 

ODEQ’s contention that the Indian country NSR Rule is inconsistent 

with Michigan, 268 F.3d 1075, mistakes the holding in that case.  Pet’s Br. 

at 44-45, 50-51.  The Court there reviewed EPA’s federal operating permit 

program for Indian country under Title V of the CAA.  Michigan, 268 F.3d 

at 1080.  In that final rule, EPA specified that it would treat as Indian 

country any areas where the Indian country status was in question; and the 

issue before the Court was whether EPA’s approach for such in-question 

areas exceeded EPA’s authority under the CAA.  Id.  The Court was 

troubled that EPA’s approach appeared to be premised on the existence of 

federal authority without any need for EPA to ever decide whether such in-

questions areas were, or were not, Indian country.  Id. at 1084-85.  The 

Court found that EPA had impermissibly created its own authority by 

determining that questions as to land status existed and then declining to 

answer those same questions.  The Court was clear that there was no 

separate source of federal authority over such in-question areas, and that 
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EPA must eventually decide the land status issue.  Id. at 1084-87.  The Court 

therefore overturned the Title V rule as applied to in-question areas.  Id.          

By contrast, Michigan directly supports the Indian country NSR Rule, 

which is applicable only to areas that actually are Indian country.  In 

Michigan, there was no question that EPA had authority to promulgate the 

federal operating permit program as a nationwide rule under CAA section 

301(d) with respect to areas that actually are Indian country under 18 

U.S.C. § 1151.  Id. at 1079 (Indian country is defined under 18 U.S.C. § 

1151), 1084 (“[T]ribes, and thus, potentially the EPA-acting for the tribe-

have jurisdiction over Indian country.”) (emphasis in original).  Indeed, the 

Court specifically recognized the controlling principle of federal Indian law 

from Venetie that primary jurisdiction over Indian country rests with the 

federal government and Tribes, and not the States.  Id. at 1079.  The Court 

made clear that EPA has the authority to implement a federal program both 

when a Tribe fails to submit an approvable program, and when a Tribe fails 

to qualify for program authority.  Id.  See also id. at 1085 (“If a state has an 

approved implementation plan, then EPA’s only grounds for jurisdiction 

under the Act is the fact that an area is Indian country, not that its status is 
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‘in question.’”).9  Because the Indian country NSR Rule applies only in 

Indian country, the Court’s decision in Michigan supports EPA’s authority 

to promulgate the Indian country NSR Rule, and ODEQ’s contrary 

arguments should be rejected. 

EPA has also made clear that the Indian country NSR rule “will 

continue to apply except where [EPA] explicitly approve[s] an 

implementation plan for such programs for a specific area in Indian 

country.”  76 Fed. Reg. at 38,753/2 (emphasis added).  This approach 

explicitly recognizes that the Indian country NSR Rule, which established 

the framework for regulating Indian country, may be replaced by an EPA-

approved program and precludes neither Tribes, nor States, from applying to 

demonstrate relevant authority and seek program approval in Indian country.  

EPA will consider and approve or disapprove any state submissions 

                                                           
9   The Oklahoma Independent Petroleum Association (“OIPA”) appears to argue, 
incorrectly, that under Michigan, a State must necessarily have authority over any 
non-reservation area of Indian country if a Tribe fails to make a sufficient showing 
of inherent tribal authority over the area.  OIPA’s Br. at 6-7.  However, Michigan 
does not stand for this proposition, and the Court’s statement that jurisdiction as 
between states and tribes is binary was limited to the consideration of in-question 
areas, which might not be Indian country.  Michigan, 268 F.3d at 1086.  Having 
recognized the bedrock principle of federal Indian law that primary jurisdiction 
over Indian country rests with the federal government and Tribes, and not the 
States, and having determined that EPA’s authority over areas that unquestionably 
are Indian country was not questioned, the Court was not faced with, and it did not 
consider, any state assertion of authority over non-reservation areas of Indian 
country.  See id. at 1079, 1084.     
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regarding jurisdiction with respect to specific areas of Indian country, 

including off-reservations areas of Indian country, if and when a State makes 

such a submission.  As noted above, EPA has already done so in connection 

with SIP approvals for the States of South Carolina and Washington.  

Accordingly, if ODEQ believes it can demonstrate requisite program 

authority with respect to off-reservation areas of Indian country, then it may 

make a submission to EPA for approval of such program authority.  EPA 

will timely resolve any jurisdictional questions that are properly presented to 

it in such a submission.  The concern in Michigan, that EPA has indefinitely 

established jurisdiction for itself in areas where it might not actually have 

jurisdiction, is simply not present here.  Indeed, ODEQ can hardly complain 

about EPA delay with respect to making Indian country determinations in 

Oklahoma when ODEQ has chosen to embroil the Court in rarified and 

hypothetical issues regarding jurisdiction to regulate conduct on allotments 

when it could instead apply to EPA for program authority, including under 

SAFETEA.    

OIPA also incorrectly asserts that the Indian country NSR Rule is 

contrary to Michigan.  OIPA asserts that Michigan requires EPA to delineate 

the specific lands that constitute Indian country subject to the Rule and that 

EPA cannot shift the burden of doing so to the regulated community.  
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OIPA’s Br. at 4-6.  However, as discussed above, the Court in Michigan did 

not question EPA’s authority over Indian country and it did not hold that 

EPA must first identify each and every parcel of Indian country in the 

United States before it may promulgate a rule of nationwide scope in Indian 

country.  Michigan provides only that EPA may not indefinitely assert 

jurisdiction over areas for which the Indian country status is in dispute.   As 

discussed above, and as further discussed below in Argument V, the Rule 

applies only in Indian country, and EPA will timely resolve questions 

regarding the Indian country status of any particular source’s location if and 

when such questions arise.      

D. The Indian country NSR Rule is consistent with the 
Tribal Authority Rule and Arizona Public Service 
Company. 
 

ODEQ argues that the Indian country NSR rule is inconsistent with 

the Tribal Authority Rule and Arizona Public Service Company.  Pet’s Br. at 

35-38.  According to ODEQ, EPA must already have determined in the 

Indian country NSR Rule that Tribes have authority over non-reservation 

areas of Indian country because, in ODEQ’s view, this would be a necessary 

predicate to EPA’s authority to promulgate the FIP for each Tribe’s areas.  

According to ODEQ, because no Tribe has yet demonstrated its inherent 

authority over non-reservation areas of Indian country, EPA must be treating 
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the CAA as providing a direct delegation of authority to Tribes over such 

areas, which would be inconsistent with EPA’s approach in the Tribal 

Authority Rule as upheld in Arizona Public Service Company.  See id.  This 

argument is incorrect.   

EPA’s clear and consistent interpretation is that the congressional 

delegation of authority to eligible tribes to administer CAA programs 

extends only to reservations.  See Ariz. Pub. Serv. Co., 211 F.3d at 1288.  

EPA has not found in the Rule that Tribes (or any particular Tribe) 

automatically have regulatory jurisdiction over any specific non-reservation 

area of Indian country.  ODEQ’s mistake lies in its contention that EPA was 

required to make site-specific determinations with respect to each Tribe’s 

authority over non-reservation areas of Indian country before EPA could 

promulgate the Indian country NSR Rule.  Pet’s Br. at 46-52.10  OIPA also 

mistakenly argues that EPA must make the same showing as Tribes before it 

may promulgate a FIP.  OIPA’s Br. at 7.  These contentions fundamentally 

misapprehend the Tribal Authority Rule.  

In promulgating the Tribal Authority Rule, EPA recognized basic 

principles of Indian law that generally demarcate Indian country as the 

                                                           
10   As discussed above, to the extent ODEQ’s argument rests on CAA section 
110(c), this Court lacks jurisdiction to consider it. 
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relevant jurisdictional line between States, on the one side, and Tribes and 

the federal government, on the other.  Because the CAA requires States (and 

eligible Tribes) to demonstrate their authority to implement and enforce their 

implementation plans, and because States generally lack regulatory authority 

in Indian country, their SIPs cannot be presumed to apply in such areas 

absent an express demonstration of authority and approval by EPA.  

However, because EPA determined not to treat Tribes the same as States 

with regard to plan submittal requirements, Tribes are not required to 

develop TIPs and may choose never to apply for plan approval under the 

CAA.  In these circumstances, EPA appropriately identified a regulatory gap 

in those parts of Indian country where no Tribe or State has yet explicitly 

applied to demonstrate authority, or been expressly approved by EPA.  

Because Tribes would need time to develop program capabilities and would 

proceed at different speeds, EPA also recognized that it may be called upon 

to implement federal programs across broad areas of Indian country where 

this gap exists.  EPA thus reasonably exercised its discretion to implement in 

the Tribal Authority Rule a flexible FIP authority allowing EPA to step in to 

fill gaps in Indian country, without requiring Tribes to seek plan approval or 

precluding Tribes or States from applying to displace the Federal program.  

Nowhere does the CAA or the Tribal Authority Rule require a specific 
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showing of tribal inherent authority over non-reservation areas as a premise 

for a FIP that applies in areas that are indisputably Indian country.  See 42 

U.S.C. § 7601(d)(4); 40 C.F.R. § 49.11.  

In the Indian country NSR Rule, EPA reasonably exercised the CAA 

authority implemented in the Tribal Authority Rule to fill the gap in minor 

and major nonattainment NSR program coverage until such time as EPA 

approves a non-federal implementation plan for an area of Indian country.  

76 Fed. Reg. at 38,753/2 (the Indian country NSR rule “will continue to 

apply except where [EPA] explicitly approve[s] an implementation plan for 

such programs for a specific area in Indian country.”).  EPA found that it 

was neither practical nor administratively feasible to promulgate a separate 

FIP for each area of Indian country.  76 Fed. Reg. at 38,753.  This approach 

is not only consistent with the Tribal Authority Rule, it is an exercise of the 

very discretionary authority implemented at 40. C.F.R. § 49.11.   

  ODEQ’s and OIPA’s approach is infeasible and contrary to EPA’s 

regulations.  States and Tribes are in the best position to know the specific 

factual matters relevant to their assertions of authority over any particular 

area.  EPA’s regulations therefore reasonably require that States and Tribes 

provide the relevant information to EPA in a submission specific to the area 

they wish to regulate.  40 C.F.R. §§ 49.7(a)(3), 51.230, 51.231.  However, 
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EPA’s regulations reasonably do not require that EPA make any specific 

findings of tribal authority before it may fill a gap in areas that are 

unquestionably Indian country.  Accordingly, the Indian country NSR Rule 

is completely consistent with Arizona Public Service Company and the 

Tribal Authority Rule, and ODEQ and OIPA’s contrary arguments should be 

rejected.  

II. ODEQ May Not Raise Its CAA Section 107(a) Argument Here, 
And, In Any Event, There Is No Statutory Presumption That SIPs 
Apply In Non-Reservation Or Any Other Areas of Indian 
Country. 

 
 ODEQ argues that EPA has exceeded its statutory authority by purportedly 

divesting Oklahoma of its existing CAA authority over all Indian country in 

Oklahoma outside of reservations.11  Pet’s Br. at 19-24.  ODEQ does not show as a 

factual matter that it has ever attempted to demonstrate authority to administer a 

minor NSR or nonattainment NSR program over any type of Indian country 

pursuant to any of the fact-specific principles of Indian law cited in its brief, nor 

                                                           
11   There are tribal trust lands in Oklahoma that qualify as informal reservations and 
that EPA treats as reservations for purposes of the CAA.  See Okla. Tax Comm’n v. 
Citizen Band Potawatomi Indian Tribe of Okla., 498 U.S. 505, 511 (1991) (finding 
that trust land “qualifies as a reservation”); Okla. Tax Comm’n v. Sac and Fox 
Nation, 508 U.S. 114, 123 (1993) (“Congress has defined Indian country broadly 
to include formal and informal reservations.”); 63 Fed. Reg. at 7257-58.  The 
statement in OIPA’s brief that no Indian reservations exist in Oklahoma is 
therefore incorrect.  OIPA’s Br. at 8.     
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has it requested program authority under SAFETEA.  Nor does ODEQ point to any 

EPA determinations expressly addressing or approving the State’s authority to 

administer these programs in such areas.  See 76 Fed. Reg. at 38,779/2.  Rather, 

ODEQ asserts in its brief for the first time that its SIP must apply in Indian country 

because EPA long-ago approved that SIP, and because under CAA section 107(a), 

42 U.S.C. § 7407(a), States are to have the primary responsibility for assuring air 

quality “within the entire geographic area comprising such State” through their 

SIPs.  Pet’s Br. at 18-24.12  According to ODEQ, in CAA section 107(a), Congress 

established a statutory presumption in favor of State authority over Indian country.  

Id. at 20.  As shown below, the Court should decline to consider ODEQ’s CAA 

section 107(a) argument because ODEQ failed to raise the argument in its 

comments to EPA.  ODEQ’s argument is also incorrect.  

A. ODEQ waived its CAA section 107(a) argument by failing to 
raise it before EPA below. 
 

 “‘[F]ailure to raise a particular question of statutory construction 

before an agency constitutes waiver of the argument in court.’”  Lake 

Carriers’ Ass’n v. EPA, 652 F.3d 1, 7 (D.C. Cir. 2011) (quoting Natural 

                                                           
12   While ODEQ does not challenge the Indian country NSR rule with respect to 
informal reservations in Oklahoma, it fails to explain why its legal theory would 
not also be true with respect to such reservations when EPA has taken no 
administrative action specifically limiting the State’s SIP solely with respect to 
informal reservations.    
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Res. Def. Council v. EPA, 25 F.3d 1073, 1074 (D.C. Cir. 1994), and 

collecting cases).  See also Nat’l Wildlife Fed’n . v. EPA, 286 F3d at 562  

(“It is well established that issues not raised in comments before the agency 

are waived and this Court will not consider them.  . . .  Indeed there is a near 

absolute bar against raising new issues – factual or legal – on appeal in the 

administrative context.”).  ODEQ failed to raise its CAA section 107(a) 

argument to EPA during the public comment period on the Indian country 

NSR rule.  See ODEQ’s Comments  [JA     ].  Therefore, ODEQ is precluded 

from making that argument here.  

In fact, one of the arguments ODEQ did raise in its comments 

(although not in its brief) appears facially inconsistent with its new CAA 

section 107(a) argument.  As noted above, ODEQ commented that EPA 

must acknowledge ODEQ’s right to administer its SIP in Indian country 

under section 10211(a) of SAFETEA.  ODEQ’s Comments at 18-19 [JA     ].  

ODEQ commented that under section 10211(a) of SAFETEA, upon request 

by the State, EPA is required to approve ODEQ’s authority to implement its 

SIP in Indian country in Oklahoma without any further demonstration of 

authority by the State as long as EPA has otherwise approved the SIP.  Id.  

ODEQ remarked that because EPA had previously approved the State’s SIP, 

EPA must approve Oklahoma to implement the SIP in Indian country when 
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Oklahoma so requests, without a further showing of authority.  Id.13  This 

argument would appear superfluous if Oklahoma had been automatically 

vested with jurisdiction over Indian country under CAA section 107(a) 

simply because EPA previously approved its SIP. 

B. The CAA does not establish a presumption in favor of  
state CAA regulatory authority over Indian country. 
 

The necessary implication of ODEQ’s argument is that its SIP applied 

to all sources, both Indian and non-Indian, throughout Indian country in 

Oklahoma, including informal reservations.  However, while state law may 

apply in Indian country where Congress has expressly so provided, see 

California v. Cabazon Band of Mission Indians, 480 U.S. 202, 207 (1987), 

Congress did not expressly so provide in CAA section 107(a).  See also 

Indian Country, U.S.A., 829 F.2d at 976 (noting that there is a presumption 

against state jurisdiction in Indian country but that Congress may expressly 

provide for such jurisdiction).  CAA section 107(a) makes no mention of 

either reservations or Indian country.  See 42 U.S.C. § 7407(a).  Had 

Congress intended that SIPs automatically apply in Indian country, it would 

                                                           
13   As noted above, Oklahoma has made no such request under section 10211(a) of 
SAFETEA, under which Congress has provided only Oklahoma with a procedure 
to obtain the authority it asserts EPA has usurped in the Indian country NSR Rule.  
Rather, Oklahoma inexplicably attempts to disrupt EPA’s implementation of the 
Indian country NSR Rule throughout the United States when no other State has 
challenged the Rule.  
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have used language expressly referring to Indian country, and not the general 

language “within the entire geographic area comprising such State.”  See id.    

Nowhere does the language ODEQ relies upon purport to grant States any 

additional authority to regulate sources (including, for instance, sources 

owned by Tribes or tribal members) in Indian country.  See Nance v. EPA, 

645 F.2d 701, 713 (9th Cir. 1981) (rejecting contention that CAA section 

107(a) is a direct delegation to States of the sole authority to make 

redesignation requests under CAA).   

  In fact, to obtain EPA approval, States must demonstrate their 

authority to implement and enforce their SIPs.  42 U.S.C. § 7410(a)(2).  SIPs 

are not applicable in Indian country unless and until EPA has expressly 

approved them as applying in such areas.  As noted above, Oklahoma has 

not shown, nor can it show, that EPA has explicitly addressed Oklahoma’s 

regulatory authority and approved its SIP as applying in Indian country. 

In addition, CAA section 107(a) must be read in conjunction with 

CAA section 301(d).  James Madison Ltd. v. Ludwig, 82 F.3d 1085, 1093 

(D.C. Cir. 1996) (a statute’s provisions must be interpreted in harmony with 

each other).  Section 301(d)(2)(B) constitutes a congressional delegation of 

CAA regulatory jurisdiction to eligible Tribes over all reservation lands, and 

also provides that EPA may approve TIPs and other CAA programs with 
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respect to other areas under tribal jurisdiction.  Ariz. Pub. Serv. Co., 211 

F.3d at 1287-95.14  Congress clearly intended that Tribes could exercise 

jurisdiction under the CAA over “other areas [outside of reservations] within 

the tribe’s jurisdiction.”  42 U.S.C. § 7601(d)(2)(B).  As this Court has 

previously recognized, such other areas may include, but are not limited to, 

Indian allotments.  Ariz. Pub. Serv. Co., 211 F.3d at 1294-95.  Indeed, the 

legislative history shows that Congress equated both reservations and areas 

“otherwise within the area of the tribal government’s jurisdiction” with the 

commonly understood extent of “Indian country.”  See S. Rep. No. 101-228, 

at 79 (1989).   

 There is no language in section 301(d)(2)(B) suggesting that 

Congress intended a presumption in favor of state jurisdiction for off-

reservation areas of Indian country.  See 42 U.S.C. § 7601(d)(2)(B).  Nor 

does the statutory text or its legislative history suggest that section 301(d) 

was added in the context of any preexisting presumption of state authority 

elsewhere in the statute (e.g., in section 107(a)).  In fact, Congress provided 

                                                           
14   ODEQ’s argument concerning state versus tribal authority over redesignation 
requests, Pet’s Br. at 21-23, is directly contrary to this Court’s decision in Ariz. 
Pub. Serv. Co., 211 F.3d at 1294-95, upholding the Tribal Authority Rule as 
providing that EPA may approve a Tribe’s redesignation request for Indian country 
outside of a reservation, including allotments.  ODEQ’s argument should therefore 
be rejected. 
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that in any case in which EPA determines it to be inappropriate or 

administratively infeasible to treat Indian Tribes in the same manner as 

States, EPA may directly administer the CAA in areas in which Tribes might 

otherwise exercise jurisdiction.  Id. § 7601(d)(4).  This evinces Congress’ 

intention that, generally, either EPA or a Tribe would exercise CAA 

regulatory jurisdiction in Indian country.  See Michigan, 268 F.3d at 1083 

(interpreting section 301 to provide that EPA has authority to implement a 

federal program in Indian country in cases where Tribes fail to submit a TIP 

and in cases where tribes fail to qualify for program authority).   

To the extent CAA section 107(a) can be read to suggest that 

Congress intended to extend a State’s jurisdiction to areas of Indian country 

within the State, this would at most create ambiguity in light of CAA section 

301(d)(2)(B).  Construing such ambiguity in favor of state CAA regulatory 

authority in Indian country would run directly contrary to the canon of  

construction that courts construe ambiguous federal statutes liberally in 

favor of Indians.  See Cnty. of Yakima v. Confederated Tribes and Bands of 

the Yakima Indian Nation, 502 U.S. 251, 269 (1992) (“When we are faced 

with these two possible constructions [of a federal statute concerning 

potential state authority over Indians], our choice between them must be 

dictated by a principle deeply rooted in this Court’s Indian jurisprudence:  
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‘[S]tatutes are to be construed liberally in favor of the Indians, with 

ambiguous provisions interpreted to their benefit.’”) (quoting Montana v. 

Blackfeet Tribe of Indians, 471 U.S. 759, 766 (1985); Cobell v. Norton, 240 

F.3d 1081, 1103 (D.C. Cir. 2001) (“Courts must be guided by that eminently 

sound and vital canon that statutes passed for the benefit of Indian tribes . . . 

are to be liberally construed, doubtful expressions being resolved in favor of 

the Indians.”) (internal quotations and citation omitted).  This is especially 

true where, as here, this canon is consistent with EPA’s construction of the 

statute, which itself is entitled to deference under Chevron.  Ariz. Pub. Serv. 

Co., 211 F.3d at 1294 (deferring to EPA’s interpretation of statute under 

Chevron and in light of canon of construction favoring Tribes).  Therefore, 

even if the Court were to consider ODEQ’s waived argument that a statutory 

presumption in favor of state authority exists, the Court should reject that 

argument on its merits. 

III. The Indian Country NSR Rule Is Consistent With Federal Indian 
Law, Under Which States Generally Lack Regulatory Authority 
In Indian Country.   

 
ODEQ argues that principles of federal Indian law establish a 

presumption in favor of state regulatory authority over all non-reservation 

areas of Indian country.  Pet’s Br. at 24-35.  Thus, ODEQ asserts that SIPs 

should be presumed to apply, thereby eliminating the regulatory gap and 
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need for the Indian country NSR Rule in such areas.  In fact, federal Indian 

law establishes that States generally lack jurisdiction over Indian country.  

Given this common law presumption against state authority in Indian 

country (along with the requirement that States must demonstrate authority 

to implement and enforce their SIPs), as well as the facts that (1) few Tribes 

have approved minor NSR programs, (2) no Tribes have approved 

nonattainment NSR programs, and (3) EPA generally has not approved state 

programs as applying in Indian country, EPA reasonably filled the 

regulatory gap for these NSR programs under 40 C.F.R. § 49.11 through the 

Indian country NSR Rule.       

A. Federal Indian law does not establish a presumption in favor 
of state jurisdiction in non-reservation areas of Indian country. 
 

  ODEQ’s argument that States have broad authority over Indians and 

non-Indians alike in off-reservation areas of Indian country must fail under 

the general principle of Venetie, which ODEQ does not squarely address, 

that “primary jurisdiction over land that is Indian country rests with the 

Federal Government and the Indian tribe inhabiting it, and not with the 

States.”  Venetie, 522 U.S. at 527 n.1.  See also DeCoteau v. Dist. Cnty. 

Court for the Tenth Judicial Dist., 420 U.S. 425, 427 n.2 (1975) (“[I]f the 

lands are not within a continuing reservation, jurisdiction is in the State, 

except for those land parcels which are ‘Indian allotments, the Indian titles to 
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which have not been extinguished, including rights-of-way running through 

the same.’”) (citing 18 U.S.C. § 1151(c)) (emphasis added); Indian Country, 

U.S.A., 829 F.2d at 976 (“There is a presumption against state jurisdiction in 

Indian country.”) (emphasis added).  See also United States v. Sands, 968 

F.2d 1058, 1061-62 (10th Cir. 1992) (finding that restricted allotments in 

Oklahoma are Indian country under 18 U.S.C. § 1151(c), and that Oklahoma 

lacked criminal jurisdiction over the crime at issue that was committed on an 

allotment).15   

In fact, the Supreme Court specifically rebuffed another Oklahoma 

agency that made the same argument ODEQ makes here.  In Okla. Tax 

Comm’n v. Sac and Fox Nation, 508 U.S. at 128, which ODEQ does not 

address, the Court held that “[a]bsent explicit congressional direction to the 

contrary, we presume against a State’s having the jurisdiction to tax within 

Indian Country, whether the particular territory consists of a formal or 

                                                           
15   These decisions reflect the bedrock principle that courts assess assertions of state 
regulation in Indian country against the “crucial backdrop” of traditional notions of 
Indian sovereignty.  New Mexico v. Mescalero Apache Tribe, 462 U.S. 324, 334-35 
(1983); see White Mountain Apache Tribe v. Bracker, 448 U.S. 136, 144 (1980).  
“Indian Tribes are unique aggregations possessing attributes of sovereignty over 
both their members and their territory.” United States v. Wheeler, 435 U.S. 313, 
323 (1978) (quoting United States v. Mazurie, 419 U.S. 544, 557 (1975)).  There is 
thus “a ‘deeply rooted’ policy in our Nation’s history of ‘leaving Indians free from 
state jurisdiction and control.’”  Okla. Tax Comm’n v. Sac & Fox Nation, 508 U.S. 
114, 123 (1993) (quoting McClanahan v. State Tax Comm’n of Ariz., 411 U.S. 164, 
168 (1973).   
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informal reservation, allotted lands, or dependent Indian communities.”  Id. 

(emphasis added).  The Court relied upon 18 U.S.C. § 1151 to define those 

areas over which a State would presumptively not have the authority to tax 

tribal members.  508 U.S. at 123.  Thus, the presumption against state 

authority in Indian country fully applies in Oklahoma. 

ODEQ relies heavily upon the Supreme Court’s statement in 

Organized Vill. of Kake v. Egan, 369 U.S. 60, 75 (1962), that “State 

authority over Indians is yet more extensive over activities, such as in this 

case, not on any reservation.”  Pet’s Br. at 30.  Critically, however, the 

fishing activity at issue in Kake occurred on land owned by Indian 

corporations chartered under federal law, which the Court did not describe 

as Indian country.  Organized Vill. of Kake v. Egan, 369 U.S.  at 61.  

Therefore, the case is not relevant to, and clearly establishes no presumption 

in favor of, state jurisdiction over non-reservation areas of Indian country.  

In fact, immediately following the language quoted by ODEQ, the Court 

noted, as an example of permissible state jurisdiction, that States may punish 

crimes committed by Indians outside of Indian country.  Id. at 75.  The Court 

next cited Ward v. Race Horse, 163 U.S. 504 (1896), and Tulee v. 

Washington, 315 US. 681 (1942), which similarly involved the extent of 

state regulatory authority outside of Indian country.  See id.  In fact, the 
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Supreme Court has since cited Kake as an example where it “ha[s] 

recognized that a State may have authority to tax or regulate tribal activities 

occurring within the State but outside Indian country.”  Kiowa Tribe of 

Okla. v. Mfg. Tech., Inc., 523 U.S. 751, 755 (1998) (emphasis added).  

Therefore, contrary to ODEQ’s argument, Kake does not stand for the 

proposition that States have authority to regulate activity occurring on lands 

that are non-reservation (or any other type of) Indian country. 

ODEQ also points to language from Mescalero Apache Tribe v. Jones, 

411 U.S. 145, 148-49 (1973), stating that “[a]bsent express federal law to the 

contrary, Indians going beyond the reservation boundaries have generally 

been held subject to non-discriminatory state law otherwise applicable to all 

citizens of the State.”  Id.  Pet’s Br. at 30.  Mescalero Apache Tribe 

concerned a state’s authority to tax a tribal ski resort on land the Tribe leased 

from the United States Forest Service that was not Indian country.  

Mescalero Apache Tribe, 411 U.S. at 146, 158.  In support of the language 

ODEQ quotes from Mescalero Apache Tribe, the Supreme Court cited 

Organized Vill. of Kake v. Egan, 369 U.S. at 74-76, Ward v. Race Horse, 

163 U.S. 504, and Tulee v. Washington, 315 US. at 683.  Mescalero Apache 

Tribe, 411 U.S. at 149.  As discussed above, those cases involve conduct 

occurring outside of Indian country and thus do not support any proposition 
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that States’ laws apply within Indian country.  In addition, the Court cited 

Puyallup Tribe v. Dep’t of Game, 391 U.S. 392 (1968), and Shaw v. Gibson-

Zahniser Oil Corp., 276 U.S. 575 (1928).  Mescalero Apache Tribe, 411 

U.S. at 149.  These cases likewise do not address state regulatory authority 

over Indian country. 

Puyallup Tribe v. Dep’t of Game, 391 U.S. at 394-95, involved the 

State of Washington’s authority to apply state fishing laws to members of 

two Tribes in non-reservation areas of the State.  That question turned on the 

construction of treaty language regarding tribal reserved fishing rights 

outside of Indian country.  Id.  Thus, the case did not address state regulatory 

authority in Indian country.  See id.   

Similarly, Shaw v. Gibson-Zahniser Oil Corp., 276 U.S. at 577, 

concerned whether state taxation was applicable to an oil and gas lease on 

land in Oklahoma that had been purchased in fee by an Indian from a non-

Indian, and where the Secretary of the Interior placed a restriction on 

alienation of the land.  The land had previously been subject to state taxation 

prior to Indian acquisition, and the Court held that Congress did not intend 

to limit the application of state taxes in the statute authorizing the Secretary 

of the Interior to place restrictions on the land.  Id. at 578-582.  

Significantly, the Court specifically distinguished restricted allotments, 
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which are non-reservation Indian country not subject to state taxation.  Id. at 

579 (“Such were and still are the restricted allotted or tribal lands of the 

Indians[:]  [n]either leases of those lands, nor the exploitation of the land by 

the lessee, nor his income from the lease, may be taxed by the State.”) 

(citations omitted).   

It is therefore clear that the statements in Kake and Mesclaro Apachae 

Tribe regarding the application of state laws to Indians outside of reservation 

boundaries refer to activities occurring on non-Indian country lands, and 

thus provide no support for ODEQ’s arguments here.  In fact, subsequent to 

Kake and Mescalero Apache Tribe, the Supreme Court decided Okla. Tax 

Comm’n v. Sac and Fox Nation, 508 U.S. at 128, which, as discussed above, 

makes clear that Oklahoma does not have broad civil authority over non-

reservation areas of Indian country.  

Cotton Petroleum Corp. v. New Mexico, 490 U.S. 163 (1989), is 

equally unsupportive of any general presumption in favor of state 

jurisdiction in Indian country.  Pet’s Br. at 29.  In Cotton Petroleum, 

Congress had explicitly authorized both tribal and state taxation of 

nonmember oil and gas production occurring on land leased by nonmembers 

of the Tribe on the Tribe’s reservation.  490 U.S. at 167-169, 181-182.  The 
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case thus involves a congressional grant of state taxation authority, and not 

any general presumption of state authority under Indian law principles.   

Thus, none of ODEQ’s cases establish a presumption in favor of state 

authority in Indian country, whether reservation or not.  Rather, a contrary 

presumption applies.  See Venetie, 522 U.S. at 527 n.1; DeCoteau v. Dist. 

Cnty. Court for the Tenth Judicial Dist., 420 U.S. at 428; Okla. Tax Comm’n 

v. Sac and Fox Nation, 508 U.S. at 128; Indian Country, U.S.A., 829 F.2d at 

976; United States v. Sands, 968 F.2d at 1061-62.  Accordingly, ODEQ has 

not shown that the Indian country NSR Rule is inconsistent with federal 

Indian law principles.  To the contrary, such principles support EPA’s 

reasonable determination that a regulatory gap exists, including in non-

reservation areas of Indian country, and that EPA is authorized under the 

Tribal Authority Rule to fill that gap with the Indian country NSR Rule until 

such time as a Tribe or State is expressly approved to administer these 

programs there. 

B. Under principles of Federal Indian law, Tribes may 
demonstrate authority to regulate air pollution  
sources on non-reservation allotments. 
 

ODEQ spends considerable time parsing case law addressing the 

extent of inherent tribal authority to regulate activities of nonmembers on 

non-Indian owned fee land within reservations.  Pet’s Br. at 25-28.  From 
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this case law, ODEQ surmises that Tribes generally would not have such 

authority with regard to CAA regulation of air pollution sources on non-

reservation areas of Indian country.  Indeed, ODEQ adds that such cases 

support its proposition that the State should be presumed to have CAA 

authority over such areas.  ODEQ is wrong for several reasons. 

ODEQ primarily challenges the Indian country NSR Rule with regard 

to its application on Indian allotments as defined in 18 U.S.C. § 1151(c).  

Section 1151(c) includes as Indian country “all Indian allotments, the Indian 

titles to which have not been extinguished, including rights-of-way running 

through the same.”  18 U.S.C. § 1151(c) (emphasis added).  By definition, 

allotments under 18 U.S.C. § 1151(c) are not non-Indian fee lands.16  

Therefore, Montana v. United States, 450 U.S. 544 (1981) (“Montana”), 

which expressly addresses inherent tribal authority to regulate non-Indians 

                                                           
16   18 U.S.C. § 1151(c) codified the Supreme Court’s rulings in United States v. 
Pelican, 232 U.S. 442 (1914), and United States v. Ramsey, 271 U.S. 467 (1926), 
that “allotments constitute Indian country and fall within the jurisdiction of the 
federal government and the resident tribes.”  Yankton Sioux Tribe v. Podhradsky, 
606 F.3d 994, 1007 (8th Cir. 2010).  ODEQ also challenges the Indian country NSR 
Rule as applied to dependent Indian communities.  Within the Tenth Circuit, 
dependent Indian communities under 18 U.S.C. § 1151(b) likewise will not include 
non-Indian owned fee land.  See Hydro Res. Inc. v. EPA, 608 F.3d 1131 (10th Cir. 
2010) (en banc) (adopting a parcel-by-parcel approach for determining the 
existence of a dependent Indian communities under 18 U.S.C. § 1151(b)).    
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on non-Indian-owned fee land is not directly applicable to allotments under 

18 U.S.C. § 1151(c).17        

Further, Montana and its progeny relate solely to tribal authority over 

the conduct of nonmembers of the Tribe.  ODEQ has not shown (and there is 

no record before the Court addressing whether) the air pollution sources 

subject to the Indian country NSR Rule in non-reservation areas of Indian 

country will necessarily be owned or operated by nonmembers.18  Such 

sources may also be owned or operated by tribal members, and Montana and 
                                                           
17   The Supreme Count discussed the evolution of the allotment policy in Cnty. of 
Yakima v. Confederated Tribes and Bands of the Yakima Indian Nation, 502 U.S. 
251, 253-256 (1992).  The policy gradually evolved from one designed to 
extinguish tribal sovereignty by assimilating Indians into society at large through 
the General Allotment Act of 1887, 25 U.S.C. § 331, to one that recognized and 
encouraged tribal sovereignty with federal superintendence through the Indian 
Reorganization Act of 1934, 25 U.S.C. § 984.  See id.  As a result of this history, 
some allotted lands in the United States are owned in fee by individual Indians 
with a restriction on alienation, some allotted lands are held in trust by the United 
States on behalf of individual Indians or Tribes, some allotted lands are owned in 
fee by Tribes, some allotted lands are owned in fee by individual Indians with no 
restriction on alienation, and some allotted lands passed in fee to non-Indians.  See 
id. at 256.  See also United States v. Ramsey, 271 U.S. at 469-70 (holding that both 
trust allotments and restricted allotments are Indian country); United States v. 
Sands, 968 F.2d at 1062 (“By 1948, when § 1151 was enacted, ‘Indian country’ 
included both trust allotments and restricted fee allotments, as in this case.”).     
     
18  The Court should reject ODEQ’s speculation as to the percentage of 
allotments in Oklahoma that are populated by nonmembers or the likelihood 
that pollution sources may be operated by nonmembers.  Pet’s Br. at 32.  
There is no record before the Court on this issue.  Moreover, only one of the 
cases cited by ODEQ concerns Oklahoma, and that case concerns only one 
county.  See Osage Nation v. Irby, 597 F.3d 1117 (10th Cir. 2010).  
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its progeny do not overturn the general presumption against state jurisdiction 

over Indians in Indian country.  See, e.g., Venetie, 522 U.S. at 527 n.1. 

However, even where nonmember conduct is at issue, it is likely that 

Tribes would be able to establish inherent jurisdiction for purposes of CAA 

regulation on allotments.  In Montana, the Supreme Court set forth what has 

become known as the “Montana test.”  The Montana test provides that: 

 Indian tribes retain inherent sovereign power to 
exercise some forms of civil jurisdiction over non-
Indians on their reservations, even on non-Indian 
fee lands.  A tribe may regulate, through taxation, 
licensing, or other means, the activities of 
nonmembers who enter consensual relationships 
with the tribe or its members, through commercial 
dealing, contracts, leases, or other arrangements . . 
. . A tribe may also retain inherent power to 
exercise civil authority over the conduct of non-
Indians on fee lands within its reservation when 
that conduct threatens or has some direct effect on 
the political integrity, the economic security, or the 
health or welfare of the tribe. 

 
Montana, 450 U.S. at 565-66.  Thus, Tribes may regulate nonmember 

activity when, among other things, there is a consensual relationship or when 

the activity threatens the Tribe’s health and welfare.  The Supreme Court has 

consistently relied upon the Montana test in addressing assertions of tribal 

jurisdiction over nonmember conduct. See, e.g., Plains Commerce Bank v. 

Long Family Land and Cattle Co., 554 U.S. 316 (2008) (“Plains”).   
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During development of the Tribal Authority Rule, EPA found that in 

the absence of the CAA’s Congressional delegation of authority to eligible 

Tribes to administer CAA programs over their entire reservations, it was 

likely that Tribes would nonetheless be able to demonstrate inherent 

jurisdiction to regulate reservation sources – including nonmember sources 

under the Montana test – in light of the high mobility of air pollutants and 

the seriousness of their potential impacts.  59 Fed. Reg. at 43,958 & n.5.  

Although tribal inherent authority must be examined on a case-by-case basis, 

there is no reason to presume differently with regard to nonmember air 

polluting conduct occurring on allotments.  Indeed, EPA has considerable 

experience assessing the impacts of nonmember polluting activities on 

Tribes for purposes of applying the Montana test and has been upheld in all 

instances where determinations of tribal inherent jurisdiction have been 

challenged.  See Montana v. EPA, 137 F.3d 1135, 1141 (9th Cir. 1998) 

(upholding determination of tribal inherent authority over water quality 

under the Clean Water Act); Montana v. EPA, 141 F.Supp.2d 1259 (D. 

Mont. 1998) (same).  In upholding the Tribal Authority Rule, this Court 

upheld as reasonable EPA’s interpretation that TIPs may apply to non-

reservation areas of Indian country.  Ariz. Pub. Serv. Co. v. EPA, 211 F.3d at 
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1295 (citing Montana and finding that “EPA’s reading of the statute to allow 

such regulation is a reasonable interpretation of §§ 7410(o) and 7601(d)”). 

Most allotments were formerly part of a reservation.  See Okla. Tax 

Comm’n v. Sac and Fox Nation, 508 U.S. at 116-118 (discussing allotments 

in Oklahoma that were formerly part of the Sac and Fox Reservation); 

Venetie, 522 U.S. at 529 (describing allotments as parcels of land created out 

of a diminished Indian reservation).  An applicant for an allotment must 

show that he is a recognized member of an Indian tribe.  43 C.F.R.  

§ 2531.1(a).  And as the Oklahoma courts have noted, there is considerable 

federal regulation of leased allotted lands, including approval of leases by 

the Department of the Interior.  See Ahboah v. Housing Auth. Of the Kiowa 

Tribe of Indians, 660 P.2d 625, 629 (Okla. 1983).     

It is therefore likely that a Tribe and tribal members will be present 

and potentially impacted by activities that occur on allotments, especially 

activities that result in the emission of air pollutants regulated under the 

CAA.  Where the source of such emissions on an allotment is owned or 

operated by a nonmember of the Tribe, members of the Tribe who live on 

that allotment or nearby allotments and/or formal or informal reservations or 

dependent Indian communities will likely be impacted by the emissions.  

Relevant principles of Indian law thus support the proposition that Tribes in 
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Oklahoma and elsewhere will likely be able to demonstrate their inherent 

jurisdiction over emissions from nonmember owned sources located on 

allotments.19  This is entirely consistent with EPA’s prior statements 

equating the extent of Indian country with the area over which Tribes may 

generally seek to apply for CAA program approval as well as with EPA’s 

determination to fill the existing regulatory gap with the Indian country NSR 

Rule.  

Contrary to ODEQ’s argument, the fact that individual allottees have 

the power to sue for damages to their interest in an allotment, or to enter into 

leases or consent to rights of way with the approval of the Secretary of the 
                                                           
19   Alternatively, such sources may be operated under a contract or some other 
consensual relationship with the Tribe and satisfy the Montana test for that reason.   
See Montana, 450 U.S. at 565.  The Tenth Circuit has held that under Montana, a 
Tribe has regulatory authority based on the existence of a consensual employment 
relationship only when the nonmember employer employs a member on the 
reservation.  MacArthur v. San Juan Cnty, 497 F.3d 1057, 1071-72 (10th Cir. 
2007).  Given that the employment relationships at issue occurred on the 
reservation, the court’s “holding” on this point is arguably dicta.  See id. at 1061.  
In addition, the court was concerned that a Tribe could exercise regulatory 
authority over any employer in the United States that employs a tribal member.  Id. 
at 1071.  This should be of far less a concern with respect to non-reservation areas 
of Indian country, a question that was not before the court.  Moreover, the court’s 
statement is limited to employment relationships and does not extend to other types 
of consensual relationships, such as leases or other business relationships that may 
exist in the context of sources regulated under the CAA.  See id.  In addition, 
although it did not apply Montana, the Tenth Circuit has specifically held that 
“allotted lands constitute Indian country over which the Tribes have civil 
jurisdiction.”  Mustang Prod. Co. v. Harrison, 94 F.3d 94 F.3d 1382, 1386 (10th 
Cir. 1996). 
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Interior, makes no difference with respect to the Indian country status of, or 

jurisdictional principles relevant to, allotments.  Pet’s Br. at 31.  The State 

does not have presumptive authority to tax or exercise other civil authority 

over Indians on Indian-owned allotments, regardless of whether the 

allotments are owned by an individual Indian or a Tribe.  Okla. Tax Comm’n 

v. Sac and Fox Nation, 508 U.S. at 128.  However, tribal authority over 

allotments has been specifically recognized by the courts.  See Mustang 

Prod. Co. v. Harrison, 94 F.3d at 1386 (upholding Tribe’s authority to 

enforce a severance tax on allotted land in Oklahoma); Quapaw Tribe of 

Okla. v. Blue Tee Corp., 653 F.Supp.2d. 1166, 1180-81, 1183 (N.D. Okla. 

2009) (finding that Tribe has authority to protect natural resources on 

allotted land on behalf of its members in the context of a claim for natural 

resource damages).   

ODEQ is also incorrect to the extent it asserts that Supreme Court 

decisions following Montana alter the basic test or diminish a Tribe’s ability 

to demonstrate inherent authority for CAA purposes over nonmember-

owned air pollution sources.  At most, the cases ODEQ cites stand for the 

proposition that the existence of such authority will depend upon the specific 

facts at issue, which is a principle already embodied in the Montana test. 
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For example, ODEQ strains to argue that a Tribe’s inherent authority 

over nonmembers has been reduced solely to a landowners’ right to occupy 

or exclude, citing Strate v. A-1 Contractors, 520 U.S. 438, 442 (1997).  Pet’s 

Br. at 25-26.  While a Tribe’s power to occupy and exclude carries with it 

the concomitant authority to regulate those who enter the land through 

conditions of entry, Plains, 554 U.S. at 335, by definition, that power cannot 

define the entire extent of a Tribe’s inherent authority to regulate 

nonmember conduct.  Assertions to the contrary would make a nullity of the 

Montana test, which by its own terms recognizes tribal inherent authority in 

some circumstances over nonmember conduct on nonmember-owned fee 

land where a Tribe would lack the power to occupy and exclude.  See id. at 

336.  Indeed, the Court recognized and applied the Montana test in Strate 

after it determined that the Tribe retained no gatekeeping right with respect 

to the highway where the automobile accident in question occurred.  Strate, 

520 U.S. at 456-459.   

Further, while the Court found that the Montana test was not satisfied 

with respect to the car accident in question in Strate, the impact to a Tribe of 

a nonmember car accident on a State-maintained highway is far different 

than the impact of air pollution emanating from an allotment.  As the Ninth 

Circuit succinctly stated when distinguishing Strate with respect to the 
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impact to a Tribe from water pollution emanating from nonmember-owned 

fee lands, “the conduct of users of a small stretch of highway has no 

potential to affect the health and welfare of a tribe in any way approaching 

the threat inherent in impairment of the quality of the principal water 

source.”  Montana v. EPA, 137 F.3d at 1141.  As EPA observed during 

development of the Tribal Authority Rule, the same is true with respect to 

the impacts on Tribes of air pollution sources regulated under the CAA.  59 

Fed. Reg. at 43,958 & n.5.    

Nevada v. Hicks, 533 U.S. 353 (2001), is not to the contrary.  The 

Court there held only that Tribes lack inherent authority over state officers in 

executing process (a search warrant in that case) related to an off-reservation 

violation of state law.  Id. at 364.  The Court determined that the State’s 

interest in the service of process on the reservation for crimes committed off 

the reservation had to be accommodated to ensure that reservations do not 

become an “asylum for fugitives from justice.”  Id. (quotations and citation 

omitted).  The Court did not disturb the vitality of the Montana test or 

otherwise address conduct in any way analogous to pollution control under 

EPA’s statutes.  See id. at 373 (State officer action that is unrelated to 

performance of law enforcement duties is “potentially subject to tribal 

control depending on the outcome of Montana analysis.”).   
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ODEQ quotes Hicks for the proposition that “‘when state interests outside 

the reservation are implicated, States may regulate the activities even of tribe 

members on tribal land . . . .’”  Pet. Br. at 33 (quoting Hicks, 533 U.S. at 362).   

However, the example the Court provided was Washington v. Confederated Tribes 

of Colville Reservation, 447 U.S. 134, 151 (1980) (“Colville”).  Hicks, 533 U.S. at 

362.  In Colville, the Court held that a state cigarette sales tax applied to 

nonmembers purchasing cigarettes on a reservation, and the State could impose on 

the Indian retailer the minimal burden of collecting the tax.  Colville, 447 U.S. 141, 

159.   

The Court has since declared Colville an “exceptional circumstance.”   

California v. Cabazon Band of Mission Indians, 480 U.S. 202, 215-16 (1987) 

(Cabazon).  In Cabazon, the Court found that the State’s interest in preventing the 

infiltration of tribal bingo enterprises by organized crime did not justify state 

regulation of tribal bingo enterprises, given the compelling tribal and federal 

interest in tribal self-determination and economic development.  Id. at 219-22.  

Thus, a State does not have authority to regulate tribal members in Indian country 

in every instance where the State’s interest is implicated.  In fact, as set forth 

above, States are generally presumed to lack authority over Indians in Indian 

country.   
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Atkinson Trading Co. v. Shirley, 532 U.S. 645 (2001) (“Atkinson 

Trading”), is another example where the Court applied the Montana test, and 

found against tribal inherent authority in circumstances entirely distinct from 

the regulation of polluting sources under a federal environmental statute 

such as the CAA.  Atkinson Trading, 532 U.S. at 647-48 (addressing a 

Tribe’s attempt to impose a hotel occupancy tax on a nonmember hotel 

located on fee lands).  See Pet’s Br. at 26-27, 33-34.  Specifically, the Court 

found that the operation of the hotel in question did not threaten the political 

integrity, the economic security, or the health or welfare of the tribe – and 

that the Tribe and the nonmember hotelier had not entered into a sufficient 

consensual relationship – to support tribal inherent taxation authority under 

the Montana test.  Id. at 657.  The impacts to a Tribe from the operation and 

potential tax stream of an economic enterprise such as a hotel are not 

probative of the health and welfare effects of pollution emitting activities.  

See Montana v. EPA, 137 F.3d at 1141 (potential impacts from water 

pollution from nonmember fee lands are sufficient to support a Tribe’s 

inherent authority to develop water quality standards).  Atkinson Trading 

thus sheds no light on an analysis of such health and welfare effects as might 

be needed should a Tribe attempt to assert inherent authority to administer 

CAA programs on allotments.  Neither does the case support a presumption 
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in favor of state authority over nonmember-owned sources of air pollution in 

non-reservation areas of Indian country.   

 Citing footnote 5 in Atkinson Trading, ODEQ also argues that EPA 

has improperly relied on 18 U.S.C. § 1151 as a congressional source of 

authority for primary tribal jurisdiction – and a concomitant ouster of state 

authority – in Indian country.  Pet’s Br. at 33-35.  Footnote 5 in Atkinson 

Trading stands for the unremarkable proposition that 18 U.S.C. § 1151 did 

not confer statutory power on the Tribe to tax the hotel operation at issue in 

that case.  Atkinson Trading, 532 U.S. at 653 n.5.  Instead, the Tribe must 

demonstrate its inherent authority to do so.  Id.  This is entirely consistent 

with EPA’s approach in the Tribal Authority Rule to non-reservation areas 

of Indian country.  As this Court has recognized, EPA does not read CAA 

section 301(d)(2)(B) as a congressional delegation of CAA regulatory 

authority to eligible Tribes for non-reservation areas of Indian country.  Ariz. 

Pub. Serv. Co, 211 F.3d  at 1294-95.  Rather, Tribes may exercise CAA 

regulatory jurisdiction over such areas on a case-by-case basis pursuant to 

demonstrated inherent authority.  Id.  As explained above, EPA has also 

reasonably taken account of the general principle of Indian law that Tribes 

and the United States are presumed to have, and States are presumed to lack, 

jurisdiction in Indian country.  It is these general principles of federal Indian 
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law, together with the CAA requirement that States and Tribes seeking plan 

approval must demonstrate their authority to administer and enforce their 

programs, upon which EPA based its determination to fill the regulatory gap 

with the Indian country NSR Rule.       

Brendale v. Confederated Tribes & Bands of the Yakima Indian 

Nation, 492 U.S. 408 (1989) (“Brendale”), is also unrevealing.  Pet’s Br. at 

28-29.  In a splintered opinion, a majority of the Court upheld the 

application of Tribal zoning ordinances to nonmember activity on certain fee 

lands, while a slightly different majority denied the application of the zoning 

ordinances to nonmember activity on other fee lands.  Brendale, 492 U.S. at 

414-468.  Thus, Brendale stands for the proposition that a Tribe’s inherent 

authority may differ depending upon the specific facts and circumstances of 

the nonmember conduct at issue.  Neither Brendale, nor any other of the 

fact-specific cases cited by ODEQ can be read to suggest that Tribes 

generally, or any particular Tribe, should be presumed unable to demonstrate 

inherent authority to regulate nonmember-owned sources of air pollution on 

non-reservation areas of Indian country.      

IV. The Question Of Oklahoma’s Authority And The Scope Of Its 
SIP Is Not Properly Before The Court. 
 
Regardless of any presumption respecting state or tribal jurisdiction 

over non-reservation areas of Indian country, before ODEQ’s SIP may apply 
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in such areas, EPA must take an affirmative administrative action approving 

it to do so.  Before that, the CAA requires that Oklahoma demonstrate to 

EPA that it actually has (not just that it believes it should be presumed to 

have) relevant authority, and EPA would have to consider the State’s 

assertion, and any competing claims of authority that any Tribe might make, 

in taking action on the State’s submission.  At a minimum, the case law 

shows that demonstrations of tribal or state authority in Indian country 

involve a fact-specific inquiry, depending, for example, on the tribal or 

nonmember status of the regulated entity or entities, the nature and impacts 

of the activity in question, the existence of other relevant federal statutes or 

treaties, and potentially other issues.     

No SIP application from ODEQ has ever explicitly addressed any of 

the factual or legal issues regarding the State’s authority to regulate in non-

reservation areas of Indian country under principles of federal Indian law.  

Nor has ODEQ sought authority under SAFETEA.  Nor has any EPA action 

on the State’s SIP submissions addressed these issues or explicitly approved 

Oklahoma’s minor source or major nonattainment NSR programs to apply in 

Indian country.  EPA’s Indian country NSR Rule is a nationwide rule, not a 

rule specific to Oklahoma.  As a consequence, none of the relevant facts 

regarding Oklahoma’s authority is in the record before the Court.  
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Accordingly, the Court should reject any attempt by ODEQ to obtain a 

ruling that it has demonstrated or could demonstrate authority in Indian 

country for CAA purposes.  Simply, those issues are not before the Court.  

We also note that venue for judicial review of final EPA action on a specific 

application from Oklahoma for regulatory authority in Indian country would 

generally lie in the Tenth Circuit, and not in this Court.  42 U.S.C. § 

7607(b)(1) (action of local applicability reviewable in the appropriate circuit 

court).          

V. The Indian Country NSR Rule Does Not Inject Unnecessary 
Uncertainty Into The Implementation Of The CAA.     
         
ODEQ asserts that the Indian country NSR Rule injects unnecessary 

uncertainty into the regulation and economic development of non-

reservation areas of Indian country.  Pet’s Br. at 54-55.  Similarly, ODEQ 

asserts that the Indian country NSR Rule will result in regulatory confusion 

and jurisdictional entanglements.  Pet’s Br. at 57.   

Trust and restricted allotments are clearly Indian country, and their 

status often may be determined by a title examination.  In some cases, 

determining the Indian country status of a particular parcel may be more 

difficult.  However, Oklahoma has been attempting to tax Indians within the 

State for many years, and because Oklahoma’s taxing authority does not 

extend to Indian country, the State already must determine whether 
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individual Indians live on allotments or in other areas of Indian country in 

order to implement its tax code.  See Okla. Tax Comm’n v. Sac and Fox 

Nation, 508 U.S. at 124-26.  The requirement to determine whether a 

particular parcel of land is Indian country under the Indian country NSR 

Rule is no more difficult or burdensome than determining whether it is 

Indian country for any other purpose.  

Regardless, mere ease of administration provides no basis for 

Oklahoma to assert CAA regulatory authority over Indian country 

allotments.  United States v. Sands, 968 F.2d at 1063.  The Indian country 

NSR Rule applies only in Indian country, and a specific parcel of land is 

either Indian country or it is not.  As discussed above, EPA will act upon any 

assertions of state or tribal authority over any specific areas in the context of 

specific state or tribal submissions to exercise such authority in particular 

areas.   

OIPA similarly argues that the determination of whether a particular 

parcel of land within Oklahoma is Indian country may be burdensome to its 

members.  OIPA’s Br. at 19-23.  OIPA references numerous articles that it 

did not reference in its comments to EPA on the proposed Indian country 

NSR Rule.  See OIPA’s comments [JA     ]; OIPA’s Br. at 12-17.  These 

articles are not in the Administrative Record and the Court should not 
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consider them.  5 U.S.C. § 706 (courts “shall review the whole record or 

those parts of it cited by a party”); Camp v. Pitts, 411 U.S. 138, 142 (1973) 

(“[T]he focal point for judicial review should be the administrative record 

already in existence, not some new record made initially in the reviewing 

court.”).  Indeed, OIPA’s comments offered a scant two paragraphs, which 

were entirely conclusory in nature, on what it maintained was the difficulty 

of determining the Indian country status of some lands within Oklahoma.  

OIPA’s comments at 1 [JA     ].  By contrast, in its brief, OIPA makes an 

extensive argument (based upon its extra-record materials) faulting EPA’s 

response to comments document for stating that it will often be easy to 

determine the Indian country status of particular parcels.  OIPA’s Br. at 10-

19.  The Court should turn a deaf ear to OIPA’s arguments because OIPA 

failed to forcefully make them before EPA.  See Vermont Yankee Nuclear 

Power Corp. v. NRDC, 435 U.S. 519, 553-54 (1978) (parties may not 

present arguments on appeal that were not “‘forcefully presented’” to the 

agency below).  Moreover, OIPA fails to acknowledge EPA’s statement in 

its response to comments document that more complex scenarios may arise 

and that when it is necessary to do so, EPA intends to work with all of the 

interested parties to assess the Indian country status of any particular 

source’s location.  See EPA’s Response to Comment Document at 129     
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[JA     ].  Thus, contrary to OIPA’s arguments, EPA considered the fact that 

it may be more difficult in some cases to determine the Indian country status 

of particular lands, and EPA specifically stated that it would resolve those 

issues when they arise and thus become ripe for consideration.      

It is also clear that oil and gas companies must determine the 

ownership interest of the particular parcels they wish to operate on in Indian 

country regardless of the Indian country NSR Rule.  Otherwise, the 

industry’s experts would not have written so extensively on this subject.  See 

OIPA’s Br. at 12-13.  In addition, under the Oklahoma Surface Damages 

Act, Okla. Stat. Ann. tit. 52 §§ 318.5 – 318.9, an oil and gas operator must 

first negotiate with all surface owners in an attempt to reach an agreement 

with respect to any damages to the surface estate prior to entering the site 

with heavy equipment.  Id. at §§ 318.2, 318.5; McCrabb v. Chesapeake 

Energy Corp., 216 P.3d 312, 315 (Okla. Civ. App. 2009).  The Oklahoma 

Surface Damages Act does not apply to any “property held by an Indian 

whose interest is restricted against voluntary or involuntary alienation under 

the laws of the United States or property held by an Indian Tribe or by the 

United States for any Indian Tribe.”  Okla. Stat. Ann. tit. 52 § 318.7.  See 

JMA Energy Co. v. Okla. ex rel. Dep’t of Transp., 278 P.3d 1053, 1058 

(Okla. Civ.App. 2012) (act does not apply to “Indian lands”).  Therefore, in 
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order to comply with Oklahoma law, an oil and gas company must already 

determine whether or not it will be operating in Indian country.  Compliance 

with the Indian country NSR Rule is thus entirely consistent with the cost of 

operating in the modern regulatory era.20   

It is also consistent with the general principle of Indian law that States 

generally lack, and that Tribes and the federal government generally have 

authority to regulate in Indian country, and the fact that EPA lacks authority 

to change the Indian country status of any particular parcel of Indian 

country.  See Venetie, 522 U.S. at 527 n.1 (demarcation of authority); HRI, 

Inc. v. EPA, 198 F.3d at 1242 (“EPA does not have the power to change the 

Indian country status of land – that is a status conferred by Congress.”).  The 

Indian country NSR Rule properly provides OIPA’s members and others a 

solid foundation for ensuring they are in compliance with the CAA’s 

requirements with respect to minor and nonattainment NSR when their 

sources are located in Indian country.    

                                                           
20   OIPA asserts that the Indian country NSR Rule is more onerous than 
Oklahoma’s SIP.  OIPA’s Br. at 20-22.  The specific requirements of the Rule are 
not at issue in ODEQ’s petition and are not before the Court here.  Moreover, EPA 
unquestionably has authority to develop a FIP for Indian country that contains 
different requirements than SIPs.  40 C.F.R. § 49.11.     
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If it is ever necessary to do so, EPA can address the Indian country 

status of a particular area in the context of specific sources.  See 40 C.F.R. 

§§ 49.157, 49.171 (providing a public participation process for minor NSR 

permits and nonattainment NSR permits, respectively, under the Rule).  The 

Indian country status of many source locations will be relatively clear.  With 

respect to allotments, any business operating a source of air pollution 

(whether or not an oil and gas company) will necessarily need to know who 

owns the land upon which the source is located, and the land owner or a title 

search, or information obtained from the Department of the Interior or a 

Tribe should reveal whether the property is held in trust by the United States 

for a Tribe or tribal member, or is subject to a restriction on alienation.21  

Where more complicated questions arise, EPA will make a land status 

determination in connection with program implementation over the 

particular source.  See EPA’s Response to Comment Document at 129 

(“EPA recognizes that certain rarer situations may raise more complex 

                                                           
21   OIPA incorrectly argues that determinations of dependent Indian communities 
are exceptionally complicated.  OIPA’s Br. at 18-19.  Oklahoma is in the Tenth 
Circuit where one simply applies the federal set-aside and federal superintendence 
tests independently to each parcel in determining whether it is within a dependent 
Indian community.  See Hydro Res. Inc. v. EPA, 608 F.3d 1131 (adopting a parcel-
by-parcel approach for determining the existence of a dependent Indian 
communities under 18 U.S.C. § 1151(b)).  
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factual scenarios.  In such situations, EPA intends to work with the 

Department of the Interior and relevant states, tribes, sources, and other 

stakeholders to assess the Indian country status of the particular source’s 

location.”) [JA     ].22    

The fact that specific questions may arise and that EPA may need to 

resolve those questions in the context of specific sources provides no basis 

to overturn the Indian country NSR Rule.  See United States v. Sands, 968 

F.2d at 1063.  Rather, as discussed above, the Rule reasonably fills a 

regulatory gap until such time as a Tribe or State seeks authority to displace 

it with a TIP or SIP.    

 

     

                                                           
22   OIPA appears to assert that under Michigan, EPA must make Indian country 
determinations under notice-and-comment rulemaking procedures.  OIPA’s Br. at 
6.  In Michigan, the Court found that rulemaking procedures were required under 
the plain language of the Title V provisions at issue with respect to in-question 
areas.  Michigan, 268 F.3d at 1088 (citing 42 U.S.C. § 7661a(d), (i)).  EPA makes 
determinations on SIP and TIP submittals through notice-and-comment rulemaking 
procedures.  However, there is nothing in the CAA or EPA’s regulations that 
require EPA to follow rulemaking procedures for source-specific permitting 
decisions, including those related to a source’s location.  Therefore, if the Court 
reaches this issue, it should reject OIPA’s assertion that EPA must make source-
specific Indian country determinations under the Rule through rulemaking or any 
other particular procedure.  See Michigan, 268 F.3d at 1087 (where Congress has 
not specified an approach, the approach lies within the discretion of the agency) 
(citing Vermont Yankee Nuclear Power Corp. v. NRDC, 435 U.S. at 543).    
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VI. ODEQ’s Oklahoma-Specific Arguments Provide No Basis To 
Overturn The Indian Country NSR Rule. 
 
 ODEQ’s assertion that Oklahoma is unique also provides no basis to 

overturn the Indian country NSR rule.  Pet’s Br. at 55-60.  Both informal 

reservations and Indian Tribes exist in Oklahoma.  See Okla. Tax Comm’n v. 

Citizen Band Potawatomi Indian Tribe of Okla., 498 U.S. at 511.  

Dependent Indian communities may also exist in Oklahoma.  See United 

States v. Roberts, 185 F.3d 1125, 1133 (10th Cir. 1999) (finding tribal 

complex property is Indian country either as an informal reservation or as a 

dependent Indian community).   

That many acres of allotted land also exist in Oklahoma is no basis to 

overturn the Indian country NSR Rule.23  Restricted and trust allotments are 

Indian country under 18 U.S.C. § 1151(c), over which the State 

presumptively lacks authority.  Okla. Tax Comm’n v. Sac and Fox Nation, 

                                                           
23   The Court should not consider ODEQ’s argument regarding an “unofficial and 
unpublished” EPA document regarding allotments in Oklahoma because the 
document is not in the Administrative Record.  Pet’s Br. at 56-57.  In addition, an 
unofficial and unpublished document is obviously not EPA’s final word on the 
matter.  Finally, the quoted language indicates only that allotments comprise the 
majority of Indian country in Oklahoma.  It does not suggest that ODEQ has 
jurisdiction over those allotments under the CAA or any other federal 
environmental statute. 
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508 U.S. at 128; Indian Country, U.S.A., 829 F.2d at 976; United States v. 

Sands, 968 F.2d at 1061-62.              

In fact, ODEQ’s argument that Congress has extended state 

jurisdiction over Indian country through a series of enactments between 

1890 and 1906, Pet’s Br. at 58, has been specifically rejected by the Tenth 

Circuit on more than one occasion, and it should likewise be rejected here.  

United States v. Sands, 968 F.2d at 1061-62; Indian Country, U.S.A., 829 

F.2d at 976-981.  In short, even if Oklahoma’s Indian country history is 

unique as compared to other States, ODEQ has provided no support for the 

Court to overturn the Indian country NSR rule on the basis that it usurps the 

State’s CAA authority over Indian country. 

CONCLUSION 

 For all these reasons, the Court should deny the petition for 

review. 
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STATEMENT REGARDING ORAL ARGUMENT 
 
 EPA believes that oral argument will assist the Court in its resolution of the 

issues raised in this case.  EPA therefore requests that oral argument be scheduled. 

CERTIFICATE OF COMPLIANCE 

 In accordance with Fed. R. App. P. 32(a)(7)(C), the undersigned certifies 

that this brief is proportionally spaced, uses 14-point type, and contains 18,813 

words, excluding those parts of the brief exempted by Fed. R. App. P. 

32(a)(7)(B)(iii), and the glossary of acronyms. 

         s/ David A. Carson       
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