
UNITED STATES DISTRICT COURT
DISTRICT OF NEW MEXICO

PUEBLO OF SANTA ANA, and
TAMAYA ENTERPRISES, INC.,

Plaintiffs, 
No. 1:11-CV-00957-BB-LFG

v. 

HONORABLE NAN G. NASH, District 
Judge, New Mexico Second Judicial District, 
Division XVII, in her Individual and Official 
Capacities; GINA MENDOZA, as Personal Representative
Under the Wrongful Death Act of Michael Mendoza, 
Deceased; F. MICHAEL HART, as Personal 
Representative Under the Wrongful Death Act of
Desiree Mendoza, Deceased; and DOMINIC 
MONTOYA, 

Defendants.

PLAINTIFFS’ REPLY TO JUDGE NASH’S RESPONSE TO PLAINTIFFS’
MOTION FOR SUMMARY JUDGMENT

Represented by the state Attorney General’s office, Defendant Hon. Nan Nash has filed a

response to Plaintiffs’ Motion for Summary Judgment, contending that tribes have the ability to

consent to state court jurisdiction for actions against tribal parties that arise within Indian

country, regardless of congressional authorization, that Plaintiff Santa Ana Pueblo did consent to

that jurisdiction, and that in any event, IGRA permits the specific consent that the Pueblo gave. 

Response of Defendant Nash (hereinafter, “Nash Resp.”) at 1.  Plaintiffs submit that Defendant

Nash’s Response relies upon inapplicable case authority and flawed reasoning, and that its

arguments simply fail to establish any basis on which Plaintiffs’ motion should be denied.
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I. C & L Enterprises is Inapplicable to the Issues in This Case

Defendant Nash does not dispute any of the undisputed material facts set forth in

Plaintiffs’ Motion at 2 through 4.  Her primary argument is that in their motion, Plaintiffs failed

to address what Defendant Nash claims is the determinative Supreme Court decision on the

jurisdictional issue before the Court, a case entitled C & L Enterprises v. Citizen Band

Pottawatomi Indian Tribe of Oklahoma, 532 U.S. 411 (2001).  Defendant Nash contends that C

& L Enterprises establishes that a Tribe can “waive immunity and subject itself to state court

jurisdiction.”  Nash Resp. at 3.  

Defendant Nash’s reliance on C & L Enterprises, however, is entirely misplaced.  The

sole issue presented in that case was whether, by entering into a contract that clearly provided the

remedy of arbitration in the event of any disputes arising under the contract, the tribe had made a

sufficiently clear waiver of its sovereign immunity from suit.  That this is the sole issue is clear

from the Supreme Court’s repeated statements as to the matter it was deciding.  E.g., “this case

concerns the impact of an arbitration agreement on a Tribe’s plea of suit immunity,”  532 U.S. at

414; “[t]he question presented is whether the Tribe has waived its immunity,” id. at 418; and 

“[t]he Tribe thereby waived its sovereign immunity from C & L’s suit.”  Id. at 423.  Although the

case did originate in an Oklahoma state court, the issue of whether the state court had subject

matter jurisdiction was not presented, because the claims in the case arose entirely outside the

tribe’s Indian country.  The case involved a construction project on a building owned by the tribe

in downtown Shawnee, that was “not on the Tribe’s reservation or on land held by the Federal

Government in trust for the Tribe.”  Id. at 415.  Given that fact, there would have been no basis

for any claim of exclusive tribal court jurisdiction, and nothing in the Court’s opinion indicates
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that any such argument had been made.  “Indians going beyond reservation boundaries have

generally been held subject to non-discriminatory state law otherwise applicable to all citizens of

the State.”  Mescalero Apache Tribe v. Jones, 411 U.S. 145, 148-49 (1973).

Given the fact that C & L Enterprises did not involve any on-reservation transaction or

activity, no possible issue of exclusive tribal court jurisdiction could have been or was presented

in the case, and the Court’s opinion in no way addresses that question.   And in the instant case,1

there is no issue of tribal sovereign immunity.  The Pueblo clearly waived its immunity for

purposes of suits brought under Section 8 of the Compact, “asserted as provided in this Section.” 

  Defendant Nash is correct that the New Mexico Supreme Court relied to a considerable1

extent on C & L Enterprises in its decision in Doe v. Santa Clara Pueblo, 2007-NMSC-008, ¶¶
25-29, 154 P.3d 644, 651-52, in which the court ruled that state courts could entertain personal
injury suits against tribal gaming enterprises.  Like Defendant Nash, however, the court in Doe
essentially ignored the fact that there was no question of exclusive tribal court jurisdiction
presented by the facts or decided by the Court in C & L Enterprises.  The Doe court compounded
its error by suggesting that sovereign immunity and subject matter jurisdiction were perhaps just
two sides of the same coin.  See Doe, 2007-NMSC-008 ¶27 n. 6, 154 P.3d at 651 n.6.  The
court’s confusion on this point, however, arose from its apparent failure to appreciate the
distinction between tribal sovereign immunity as a subject matter jurisdiction issue, and claims of
lack of subject matter jurisdiction based on the rule of Williams v. Lee, 358 U.S. 217 (1959). The
defense of tribal sovereign immunity is typically characterized as a matter of subject matter
jurisdiction.  See, e.g., Breakthrough Management Group, Inc., v. Chukchansi Gold Casino and
Resort, 629 F.3d 1173,1196 (10  Cir. 2010).  But that is distinct from claims of lack of subjectth

matter jurisdiction based on Williams.  See, e.g., Weeks Const., Inc. v. Oglala Sioux Hous. Auth.,
797 F.2d 668, 671 (8  Cir. 1986) (“Mere consent to be sued, even consent to be sued in ath

particular court, does not alone confer jurisdiction upon that court to hear a case if that court
would not otherwise have jurisdiction over the suit.”); Tohono O’odham Nation v. Schwartz, 837
F. Supp. 1024, 1031) (D. Ariz. 1993) (“A housing authority’s waiver of sovereign immunity
cannot render it universally amenable to action in any forum that a plaintiff selects . . . Rather, a
waiver only renders a housing authority amenable to suit in a court of competent jurisdiction.”)
(emphasis added; citations omitted); Jicarilla Apache Tribe v. Bd. of County Comm’rs, 116 N.M.
320, 328, 862 P.2d 428, 436 (Ct. App. 1993) (“even if we found that the tribe waived its
sovereign immunity, our jurisdictional analysis still would compel reversal of the district court
on [Williams v. Lee] jurisdictional grounds”), reversed on other grounds, 118 N.M. 550, 883
P.2d 136 (1994).  (The New Mexico Supreme Court did not disagree with the quoted statement,
but it reversed the court of appeals on the Williams subject matter jurisdiction issue.)
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In short, C & L Enterprises has no bearing on the issues presented here. 

II. The “Indian Canon” of Construction, Properly Applied Here, Does Not Support
Judge Nash’s Argument.

Defendant Nash also contends that application of the so-called “Indian canon” of

construction, that statutes passed for the benefit of Indian tribes should be liberally construed

such that any ambiguity would be resolved in favor of tribal interests, does not necessarily lead to

a ruling that state courts lack jurisdiction over suits against tribal entities that arise within Indian

country, at least where the tribe has manifested its consent to such suits.  Nash Resp. at 5-6.  The

passage from Muhammed v. Commanche Nation Casino, 2010 WL 4365568 (W.D.Okla. 2010),

that Defendant Nash quotes, however, which argues that precluding state court jurisdiction if the

tribe has agreed to it would be inconsistent with the congressional purpose of promoting strong

tribal governments, is an argument that was made to but rejected by the Supreme Court in

Kennerly v. District Court, 400 U.S. 423 (1971).  Justice Stewart made precisely that argument in

his dissent, pointing out that in that case, the Blackfeet Tribe’s Tribal Council had enacted as part

of its tribal code a provision permitting suits against tribal members to be heard in state court,

and that to disregard that action, as the majority decision did, “substantially frustrates productive

self-government by reservation Indians because it unjustifiably reduces the options available to

them with respect to state court jurisdiction.”  400 U.S. at 431 (Stewart, J., dissenting) .  In short,

Kennerly unmistakably demonstrates the vigor of the rule that as a matter of controlling federal

law, no assertion of state court authority over actions against tribes, tribal members or tribal

entities arising within Indian country may be sustained without express congressional authority,

regardless of the tribe’s evident desire to allow such jurisdiction.

4

Case 1:11-cv-00957-LH-LFG   Document 63   Filed 06/26/12   Page 4 of 13



To be sure, in the instant case there has been no unequivocal consent to state court

jurisdiction, much less any “choice” of such jurisdiction, by the Pueblo, and it is quite clear (as

was demonstrated in the Doe litigation in the state Supreme Court, in which twelve gaming tribes

filed briefs in support of petitioner Santa Clara Pueblo, opposing state court jurisdiction over that

case) that the gaming tribes have opposed such jurisdiction from the start.  Consequently, there is

no basis for concern that application of the “Indian canon” of construction to the interpretation of

IGRA here, so as to limit IGRA’s authority for jurisdiction-shifting to state courts to those

actions “directly related to and necessary for the licensing and regulation of class III gaming,”

would “frustrate” tribal self-government.  Indeed, by respecting and enforcing the rule of

exclusive tribal court jurisdiction, such an interpretation would greatly enhance the authority of

tribal courts to adjudge the conduct of tribal entities within Indian country, a result squarely in

keeping with the policy of the Indian canon.

III. Plaintiff Santa Ana’s Agreement to the Filing of Personal Injury Suits in State
Court, in § 8(A) of the Compact, Was Conditioned on Litigation of the Jurisdiction
Question.

Defendant Nash next quibbles with what Plaintiffs take to be the self-evident point that

the language in the Compact that allows personal injury suits to be filed in state court

contemplated litigation of the issue whether IGRA permitted jurisdiction-shifting over private

personal injury suits against tribal gaming enterprises.  The State contends that the Plaintiffs rely

for this point solely on Justice Minzner’s dissent in Doe, and her citation to the dissent of Judge

Sutin in the Court of Appeals decision in the same case, but the fact is that the plain language of

§ 8(A) of the Compact is clear enough: the parties agreed that these cases could be brought “in a

court of competent jurisdiction” (and see id. at 8(E)), that is, a court that “has jurisdiction over
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the defendant (personal jurisdiction), jurisdiction over the particular case, and jurisdiction over

the subject matter of the dispute, and thus is competent to render a binding judgment in the case.”

George S. May Int’l Co. v. King, 629 N.E.2d 257, 262 (Ind. App. 1994).  The tribes further

agreed that such cases could be heard in state court unless it was judicially determined “that

IGRA does not permit the shifting of jurisdiction over visitors suits in state court.”  Even the

majority in Doe agreed that “litigation may have been what the parties anticipated, and perhaps

they only agreed to disagree later on in court.”  Doe, 2007-NMSC-008, ¶14, 154 P.3d at 648.  

 Without express congressional authorization, Plaintiffs submit, state courts cannot be

considered “courts of competent jurisdiction” with respect to such cases.  Moreover, even if the

language of § 8(A) constituted the unequivocal consent to state court jurisdiction over personal

injury suits that Defendant Nash claims, it would still have no binding effect unless express

authorization for such a consent could be found in IGRA, under the rule of Kennerly.

IV. There is No Basis for Applying Issue Preclusion to Bar Plaintiffs’ Suit.

Defendant Nash contends that the Court should find that Plaintiffs are barred by the

doctrine of issue preclusion, or collateral estoppel, from arguing that they did not agree in the

Compact to state court jurisdiction over patrons’ personal injury suits, because that issue was

“actually litigated” and “necessarily determined” in the state Supreme Court’s decision in

Mendoza v. Tamaya Enters., Inc., 2011 NMSC-30, ¶ 15, 258 P.3d 1050, 1055.  As noted above, 

even if this argument had any validity, it could not override the Kennerly rule requiring express

congressional authorization for state court jurisdiction over such suits; and in any event, although

Plaintiff TEI was a party to the Mendoza litigation, Plaintiff Pueblo of Santa Ana was not.  But

regardless, issue preclusion plainly has no applicability here.
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Issue preclusion applies where the same party against whom an issue was actually and

fully litigated and necessarily decided in a prior case seeks to relitigate the identical issue in a

subsequent case.  See, e.g., Bulloch v. Pearson, 768 F.2d 1191, 1192 (10  Cir. 1985); 18 Wright,th

Miller & Cooper, FEDERAL PRACTICE & PROCEDURE § 4416; Shovelin v. Central N.M. Elec.

Coop., Inc., 115 N.M. 293, 297, 850 P.2d 996, 1000 (1993).  Defendant Nash contends that the

issue discussed in the section above, of whether the Pueblo agreed to state court jurisdiction in

the Compact, was in fact litigated and necessarily decided in the state Supreme Court’s decision

in Mendoza.  It is true that the Supreme Court in Mendoza did state that “by virtue of Section 8 of

the Compact, the Pueblo unambiguously agreed to proceed in state court for claims involving

injuries proximately caused by the conduct of the Casino.”  2011-NMSC-030, ¶ 15, 258 P.3d at

1055.  But that proposition was not “litigated” in any sense.  

Mendoza involved the question of court jurisdiction and applicable law in the special

context of a dramshop action against a gaming enterprise.  As the Court can see from the briefs in

the case (which are attached as exhibits to the declaration of Richard W. Hughes, submitted

herewith), the parties’ arguments in the case had nothing whatever to do with subject matter

jurisdiction under Williams v. Lee, but rather focused on New Mexico dramshop law and on the

interplay of the common law causes of action that have been recognized by the state Supreme

Court and the statute enacted by the legislature, ostensibly to cover the field of dramshop actions,

NMSA 1978, § 41-11-1 (1986).  The Mendoza plaintiffs also raised arguments based on the

comparative negligence doctrine.

The Supreme Court, on its own, began its opinion with the assertion, not argued by any
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party to the case,  that the Pueblo had “unambiguously agreed” to state court jurisdiction over all2

gaming patrons’ tort claims, and had thereby waived any claim it (or TEI) might have to

exclusive tribal court jurisdiction.  2011-NMSC-030, ¶ 15, 258 P.3d at 1055. It then proceeded to

invent new common law dramshop causes of action that would, it held, be applicable in the

Mendoza case.  Id. at ¶¶ 24-42, 258 P. 3d at 1057-61.  But the question whether the Pueblo had

consented to state court jurisdiction was never put in issue prior to the decision.  As the Fifth

Circuit has said, 

If the court, in the former action, assumes to adjudicate an issue or question not submitted
by the parties in their pleadings nor drawn into controversy by them in the course of the
evidence, and bases its judgment on such adjudication, the judgment is not conclusive in
a subsequent proceeding.

Diplomat Elec. Inc. v. Westinghouse Elec. Supply Co., 430 F.2d 38, 45 (5  Cir. 1970).  See also,th

Paley v. Estate of Ogus, 20 F.Supp.2d 83, 87-91 (D.D.C. 1998) (though appellate court decided

statute of frauds issue, it was never actually briefed or argued by the parties, and thus was not

“litigated” for issue preclusion purposes); Adams v. Kinder-Morgan, 340 F.3d 1083, 1093-94

(10  Cir. 2003) (issue stipulated to or otherwise not contested by opposing party was notth

“litigated” in prior action).

If the issue in question was not actually and fully litigated in the prior action, issue

Actually, the Mendoza plaintiffs did argue that in the Compact the Pueblo had agreed to2

state court jurisdiction, but they did so on the basis of the text of a previous (1997) version of the
compact between the State and the Pueblo.  Though that version is still codified at NMSA 1978,
§ 11-13-1, it was superceded when the 2001 Compact was negotiated and approved.  The
language of Section 8 of the previous compact, which did indeed express unqualified consent to
state court jurisdiction, was completely rewritten in the 2001 Compact, as Plaintiffs explained in
their Motion (Doc. 52) at 11-12 n.6. The state Supreme Court acknowledged that the compact
codified in the state statutes is no longer in effect, in its opinion in Mendoza, 2011-NMSC-030, ¶
14, 258 P.3d at 1054.  Consequently, the issue whether the Pueblo had consented to state court
jurisdiction in the 2001 Compact was never disputed between the parties.
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preclusion does not apply.  18 Wright, Miller & Cooper, FEDERAL PRACTICE & PROCEDURE §

4419, at 491.  Consequently, there is no bar to Plaintiffs’ argument here that the agreement in the

Compact that personal injury cases brought by patrons against a gaming enterprise could be heard

in state court was conditioned on a final judicial determination that IGRA permits the shifting of

jurisdiction over such suits to state courts.  But as Plaintiffs have noted previously, that argument

is largely beside the point, as the United States Supreme Court has determined that even an

unequivocal and “unambiguous” choice by a tribe to allow state court jurisdiction over suits

against tribal members and entities in actions arising within the tribe’s Indian country is void,

and of no effect, unless Congress has expressly authorized such an election.  That is the rule of

Kennerly.

Building on Williams, Kennerly held that even a tribe’s unilateral consent to state court

jurisdiction over civil causes of action against tribal members that arise within Indian country is

void and ineffective, unless there is express congressional authority for such transfer of

jurisdiction, and both the tribe and the state have complied fully with the requirements of that

authority.  Neither the state nor the tribe may achieve by some shortcut the transfer of jurisdiction

to state courts that, the Supreme Court has held, may only be allowed, in express terms, by

Congress.

Consequently, even if the State were correct in arguing that the Plaintiffs (or TEI, at least)

were collaterally estopped from arguing that Santa Ana did not unqualifiedly consent to state

court jurisdiction in the Compact, that purported consent would be utterly ineffective unless it

can be shown that Congress provided express authority for such a shift of jurisdiction over

private personal injury suits in IGRA.  
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V. No Provision of IGRA Allows State Court Jurisdiction Over Private Personal Injury
Suits.

Defendant Nash concludes her Response with a brief argument that IGRA does allow a

tribe and a state to agree in a compact to shift to state courts jurisdiction over personal injury

suits, but in support of that claim she cites only to the phrase “civil jurisdiction” in 25 U.S.C. §

2710(d)(3)(C)(ii), which, she claims, “at least implies the possibility of private rights of action

being brought in state court.”  Nash Resp. at 9.  That clause is, to be sure, the sole provision of

IGRA that authorizes a state and a tribe to agree to “allocate” jurisdiction between themselves,

but Plaintiffs submit that its meaning cannot be derived by isolating two words from the rest of

the clause.  

Section 2710(d)(3)(C) of IGRA sets forth the permissible subjects that may be addressed

in a class III gaming compact, and clauses (i) and (ii) are the critical provisions that allow for

application of state laws and jurisdiction within Indian country–arguably the most controversial

provisions of the Act, because they “extend[ed] to the States a power withheld from them by the

Constitution.”  Seminole Tribe v. Florida, 517 U.S. 44, 58 (1996).  But precisely for that reason,

those clauses are couched in language that is deliberately narrow and specific.  They read as

follows:

(i) the application of the criminal and civil laws and regulations of the
Indian tribe or the State that are directly related to, and necessary for, the
licensing and regulation of [class III gaming];

(ii) the allocation of criminal and civil jurisdiction between the State and
the Indian tribe necessary for the enforcement of such laws and
regulations; . . .

(emphasis added).  Thus, the “civil jurisdiction” that the parties may agree to allocate in a
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compact is not the broad, unanchored concept that Defendant Nash suggests may include private

personal injury suits.  It is rather that civil jurisdiction that is “necessary for the enforcement of . .

. laws and regulations [that are directly related to and necessary for the regulation of class III

gaming].”  (Emphasis added.)  Defendant Nash argues further, however, that private tort suits

themselves have deterrent effect, and thus effectively regulate behavior, and that is of course true. 

But while tort suits may have a beneficial regulatory impact on premises design and maintenance,

driving behavior, or, as in this case, the willingness of alcohol servers to continue serving patrons

after they have become intoxicated, none of those things constitutes “gaming.” 

Defendant Nash claims, nonehteless, that this clause “must take into account a realistic

picture of a whole gaming enterprise.”  Nash Resp. at 10.  But that argument, once again, departs

dramatically from the narrow and precise statutory language it purports to interpret, and ignores

the important connection between that language and the concern that motivated it.

As Plaintiffs explained in their Motion (Doc. 52), at 15-17, an overriding concern of

Congress in the drafting of IGRA was the possibility of infiltration of criminal elements into

tribal gaming.  It was the belief that already-developed state law regimes for the licensing and

regulation of gaming activities could be applied to protect against such infiltration that led the

Senate Committee on Indian Affairs to propose the compact as a vehicle by which–with tribal

agreement--such legal regimes could be applied to tribal gaming activities.  But as Plaintiffs

explained, the Committee recognized that in allowing this instance of some possible degree of

state regulation of tribal activity within Indian country it was taking a highly controversial step . 

It therefore cautioned in unusually explicit language, quoted in Plaintiffs’ Motion at 16, that

these provisions should be narrowly construed.  
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That is not to say that a compact may not address other matters, such as employee

benefits, food preparation standards, and service of alcoholic beverages, and indeed, as

Defendant Nash points out, the Compact between the Pueblo and the State does address many

such matters.  These provisions are expressly sanctioned as permissible compact subjects in 25

U.S.C. § 2710(d)(3)(C)(vii), which allows compacts to include provisions relating to “any other

subjects that are directly related to the operation of gaming activities.”  But there is no language

in that clause, as there is in clauses (i) and (ii), that permits the allocation to the state of

regulatory or court jurisdiction in connection with any such matters.  Rather, IGRA limits the

possible direct application of state laws and regulations, and the allocation of jurisdiction to state

courts to enforce them, to the narrowly defined area of licensing and regulation of gaming itself. 

The express specification of that option, of applying state law and jurisdiction within Indian

country with respect to matters “directly related to and necessary for the licensing and regulation”

of class III gaming, should preclude any implication that such a jurisdictional shift is allowable

for any other purpose.

VI. Conclusion.

For all of the foregoing reasons, and those set forth in Plaintiffs’ Motion for Summary

Judgment, Plaintiffs urge that the Court should grant them summary judgment on the claims set

forth in their Complaint.

Respectfully submitted,

ROTHSTEIN, DONATELLI, HUGHES, 
   DAHLSTROM, SCHOENBURG & BIENVENU, LLP

By:  /s/Richard W. Hughes 6.26.2012                 
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Richard W. Hughes
rwhughes@rothsteinlaw.com
Donna M. Connolly
dconnolly@rothsteinlaw.com
P.O. Box 8180
1215 Paseo De Peralta
Santa Fe, NM 87504-8180
(505) 988-8004
Attorneys for Plaintiff

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the 26   day of June, 2012, I filed the foregoing pleadingth

electronically through the CM/ECF system, which caused the following counsel to be served by

electronic means, as fully reflected on the Notice of Electronic Filing: 

David L. Plotsky plotlaw@verizon.net, plotskydougherty@aol.com
Charlotte Toulouse jtoul2403@aol.com
Arlyn G. Crow Acrow@opclawfirm.com
Michael B. Browde browde@law.unm.edu
Matthew Eric Jackson mjackson@nmag.gov

/s/Richard W. Hughes 6.26.2012                 
ROTHSTEIN, DONATELLI, HUGHES,
DAHLSTROM, SCHOENBURG &
BIENVENU, LLP
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