
 UNITED STATES DISTRICT COURT 
 NORTHERN DISTRICT OF NEW YORK 
 

 

THE ST. REGIS MOHAWK TRIBE, by THE ST. REGIS   ) 
MOHAWK TRIBAL COUNCIL, and THE PEOPLE OF THE  ) 
LONGHOUSE AT AKWESASNE, by THE MOHAWK   ) 
NATION COUNCIL OF CHIEFS,     )    

) 
Plaintiffs,    ) 

) 
and     ) 

) Civil Action 
THE UNITED STATES OF AMERICA,    ) No. 82-CV-783 

) LEAD CASE  
Plaintiff-Intervenor,   ) 

) (Judge McCurn) 
v.     )     

) 
THE STATE OF NEW YORK, et al.,     )   

) 
Defendants    ) 

) 
THE MOHAWKS OF AKWESASNE, by THE MOHAWK ) 
COUNCIL OF AKWESASNE,     )           Consolidated with: 

) 
Plaintiffs,    ) Civil Action Nos. 

) 82-CV-1114 and 
THE UNITED STATES OF AMERICA,    ) 89- CV-829 

) 
Plaintiff-Intervenor,   ) (Judge McCurn) 

) 
v.     ) 

) 
) 

THE STATE OF NEW YORK, et al.,     )  
) 

Defendants  
   
  
 

UNITED STATES= RESPONSES TO DEFENDANTS' OBJECTIONS TO 
REPORT AND RECOMMENDATION OF U.S. MAGISTRATE JUDGE DANCKS 

 
 

Case 5:82-cv-00783-LEK-TWD   Document 608   Filed 02/04/13   Page 1 of 21



 

i 
 

TABLE OF CONTENTS 

 

TABLE OF AUTHORITIES .......................................................................................................... ii 

INTRODUCTION .......................................................................................................................... 1 

I.The Magistrate Judge Correctly Concluded that Issues Pertaining to the Hogansburg Triangle 
Should be Analyzed Separately from other Mainland Claims ................................................ 3 

 
II. The Magistrate Judge Correctly Concluded that There Are Issues of Fact Regarding    

Whether the Hogansburg Triangle Has a "Long-Standing, Distinctly Non-Indian 
Character"and that these Issues Cannot, and Should Not, Be Determined Solely on the 
Pleadings ................................................................................................................................. 8 
 
A.  The Magistrate Judge's consideration of census population data to analyze the "Indian 

character" issue was appropriate .................................................................................. 8 
 
B.  The Magistrate Judge was correct in finding that there are issues of fact that need to 

be resolved regarding populations of Indian and non-Indians in the Hogansburg    
Triangle ....................................................................................................................... 11 

 
C.  The Magistrate Judge was correct in not taking judicial notice of Defendants’ census 

data, as such data did not address the relevant area and was subject to dispute ........ 13 
 
D.  The Magistrate acted correctly in taking judicial notice of the census information 

presented by the St. Regis Mohawks .......................................................................... 14 
 

CONCLUSION ............................................................................................................................. 17 

Case 5:82-cv-00783-LEK-TWD   Document 608   Filed 02/04/13   Page 2 of 21



 

ii 
 

TABLE OF AUTHORITIES 

Cases 
 
Cayuga Nation of N.Y. v. Pataki, 413 F.3d 266 (2nd Cir. 2005), cert. denied, 
547 U.S. 1128 (2006) ............................................................................................................. passim 
 
City of Sherrill, N.Y. v. Oneida Indian Nation of N.Y., 544 U.S. 197 (2005) ........................ passim 
 
Oneida Indian Nation of N.Y. v. County of Oneida, 617 F.3d 114 (2nd Cir. 2010),  
cert. denied, 132 S.Ct. 452 (U.S. Oct. 17, 2011) .................................................................  5, 7, 10 
 
Oneida Indian Nation of N.Y. v. State of New York, 691 F.2d 1070 (2nd Cir. 1982)  ................... 17 
 
Onondaga Nation v. New York, No. 10-4273-cv, slip op.,  2012 WL 5075534 
  (Oct. 19, 2012).2012 WL 5075534  (Oct. 19, 2012) ........................................................ 5, 11, 14 
 
United States v. Esquivel, 88 F.3d 722 (9th Cir. 1996), cert denied,  
519 U.S. 985 (1996) ................................................................................................................ 14, 15 
 

Rules 
 
N.D. New York, Local Rule 72.1(c) ............................................................................................... 1 
 
Treatises 
 
1 Dan B. Dobbs, Law of Remedies § 2.4(1) (2d Ed. 1993)  ............................................................ 5 

 

 

 

Case 5:82-cv-00783-LEK-TWD   Document 608   Filed 02/04/13   Page 3 of 21



INTRODUCTION 
 

The United States, by and through their attorney and pursuant to Local Rule 72.1(c), 

submit this Memorandum of Law in response to Defendants'1 Objections to Magistrate Judge's 

September 28, 2012 Report and Recommendation that Defendants' Motions for Judgment on the 

Pleadings be Granted in Part and Denied in Part (Dkt. 589) ("Defs. Objs.") .  

           Magistrate Judge Dancks correctly recognized that, to analyze the extent to which the 

equitable defense established in City of Sherrill, N.Y. v. Oneida Indian Nation of N.Y., 544 U.S. 

197 (2005) applies to this case, it is necessary to focus on the particular circumstances of  

Plaintiffs'  land claims.  Report at 34-35.  It is not appropriate to engage in a "blanket 

determination" of plaintiffs' claims, as if the facts relating to each land claim area were the same. 

 Id.  Application of the Sherrill equitable defense requires, as does any equitable inquiry, a 

careful examination of the specific facts as to each component of a claim.  This is particularly 

true in connection with one of the factors a court must consider under Sherrill and Cayuga 

Nation of N.Y. v. Pataki, 413 F.3d 266 (2nd Cir. 2005), cert. denied, 547 U.S. 1128 (2006): the 

extent to which the land claim areas at issue had a "longstanding, distinctly non-Indian 

character."   

  The Magistrate Judge was also correct in finding that an analysis of the Hogansburg 

Triangle area separately from the other land claim areas does not raise concerns regarding 

checkerboard jurisdiction.  The Hogansburg Triangle (approximately 2,000 acres) is contiguous 

to the current St. Regis Reservation2 and "in fact, the Hogansburg Triangle looks like a missing 

                                                 
1 The objections to Magistrate Judge Danck's Report and Recommendation was filed by all defendants except the 
New York Power Authority.  See Defs.' Obj.at 1, n.1. 
 
2The Treaty of 1796 reserved various lands for the "Village of St. Regis," including the entire Hogansburg Triangle. 
Report at 6.  The "current" St. Regis Reservation is approximately 14,650 acres of land that were reserved by the 
Treaty that are not in dispute and are not involved in this litigation.  Id.  The remaining lands reserved by the Treaty 
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Reservation piece." Report at  35.  Thus, denying Defendants' motions as to the Hogansburg 

Triangle raises no checkerboard concerns, given the size and location of the area.  Treating the 

Triangle as Mohawk land, in effect, avoids checkerboarding; or, at the very least, the Triangle is 

a discrete area that can be treated separately without raising checkerboard concerns.   

 The Magistrate Judge was also correct in finding that, "the pleadings and other materials 

and information that may properly be considered on a Rule 12 ( c ) motion fail to establish that 

the Hogansburg Triangle and its inhabitants have a longstanding, distinctly non-Indian 

character." Report at 42.   Defendants are wrong in contending that that there are no disputed 

facts relating to the "Indian character" issue.  In particular, Defendants' argument that factors 

other than population information conclusively establish that the Hogansburg Triangle has had a 

longstanding "non-Indian character"  is without merit.   Regulation by the State and local 

governments in the Triangle, and non-Indian development, does not, in itself,  conclusively 

establish the "Indian" or "non-Indian " character of the area.    

 Population data is highly relevant on the "Indian character" issue and must be considered. 

 As to population data, the St. Regis Mohawks provided narrowly tailored census data to rebut 

the census data provided by Defendants.  Thus, the Magistrate Judge was correct in holding that 

it was not appropriate to take judicial notice of Defendants' census data, as such data was subject 

to reasonable dispute.  Because competing population data raises factual issues regarding the 

character of the Hogansburg Triangle (i.e. Indian or non-Indian), and these issues cannot be 

resolved on the pleadings alone,  judgment on the pleadings is not proper.  Thus, the United 

                                                                                                                                                             
(but not within what the Magistrate referred to as the "current Reservation"), including the entire Hogansburg 
Triangle, constitute the Plaintiffs' mainland claims in this case.  Id.  
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States asserts that this Court should adopt the Magistrate Judge's recommendation that 

Defendants' motions for judgment on the pleadings be denied regarding claims relating to the 

Hogansburg Triangle.3   

I. The Magistrate Judge Correctly Concluded that Issues Pertaining to the Hogansburg 
Triangle Should be Analyzed Separately from other Mainland Claims     

 
 Defendants argue that the Magistrate erred by failing to follow a non-existent rule that all 

claims in a complaint must be amalgamated for purposes of applying Cayuga laches.  In other 

words, Defendants contend that when assessing a complaint alleging possessory land claims, a 

court must combine all the individual claims challenging individual land transactions and 

evaluate the total area for purposes of considering the Cayuga laches factors.  Because the 

Second Circuit has not yet had occasion to provide guidance as to how a court may apply the 

equitable defense it recently formulated in the context of Indian land claims, Defendants rely 

primarily on the Supreme Court’s Sherrill decision, arguing that the Magistrate’s flexible 

approach in weighing the equities runs afoul of Sherrill’s concern with checkerboarding because 

the Magistrate’s approach amounted to something more than a mechanical dismissal of the 

present claim.  Neither Sherrill nor any decision of the Second Circuit supports, much less 

compels, Defendants’ interpretation. For several reasons, the Magistrate did not err in separately 

considering the Hogansburg Triangle area.  

 First, the Triangle area is different from other Mainland claim areas, in several respects. 

Here, Plaintiffs challenge seven state treaties concluded in violation of the Non-Intercourse Act 

                                                 
3 The United States believes that the Magistrate Judge was in error in recommending that Defendants' motions for 
judgment on the pleadings be granted in connection with Islands claims and the Fort Covington area.  The bases for 
the United States' position that the Magistrate Judge was in error in her examination of the Islands claims and the 
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between 1816 and 1845, as well as letters patent issued by the State for three islands in the St. 

Lawrence River.  Report at 6-7, 10.  The Magistrate acknowledged that “a blanket determination 

of the laches defense” may be inappropriate “when the applicability of the Sherrill 

considerations or factors adopted in Cayuga and Oneida is not the same for each of the distinct 

areas that make up the Original Reservation claim.”  Report at 34.  Oneida Indian Nation of N.Y. 

v. County of Oneida, 617 F.3d 114 (2nd Cir. 2010), cert. denied, 132 S. Ct. 452 (U.S. Oct. 17, 

2011).  In deciding to address the Hogansburg Triangle area separately from other lands at issue 

in this case, she noted that the Triangle “involves three discrete treaties that include only land 

located within the Triangle.”  Report at 36. 

 Second, nothing in Sherrill or in Cayuga or any other Second Circuit decision justifies an 

assertion that Defendants’ approach is required or even favored.  Defendants mainly rely on 

Sherrill, contending that it stands for the Supreme Court’s disapproval of checkerboard 

jurisdiction. They contend that the Magistrate’s approach might result in some portions of the 

claim area surviving the application of the Cayuga laches defense.  Defs. Obj. at 7-8.  Their 

concern is based on a misreading of the opinion. Sherrill does not stand for the proposition that 

resuscitating tribal sovereignty over land unjustly taken from it is anathema to the Court, 

especially when reviving tribal sovereignty creates a patchwork jurisdiction in places.  As 

Defendants’ quotation from the case demonstrates, Sherrill instead prohibits the resuscitation of 

tribal sovereignty over land at the unilateral behest of the tribe itself by simply purchasing the 

land on the open market.  Defs. Obj. at 74.   

                                                                                                                                                             
Fort Covington area are set forth in the United States Memorandum of Law in Support of its Objections to Report 
and Recommendations of U.S. Magistrate Judge Dancks. Dkt. 592.    
4 The Court stated, “A checkerboard of alternating state and tribal jurisdiction in New York State – created 
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 Likewise, nothing in the Second Circuit’s Cayuga, Oneida, or Onondaga Nation v. New 

York, No. 10-4273-cv, slip op.,  2012 WL 5075534  (Oct. 19, 2012) endorses Defendants’ 

approach.  The Second Circuit has had no occasion to address the specific question of whether a 

court should, for purposes of determining whether Cayuga laches applies, look at the entire claim 

area where the equitable factors the court must consider vary across the claim area. The Court 

has made clear, however, that the new defense to Indian land claims created in Cayuga in the 

wake of the Supreme Court’s Sherrill decision is based on a distillation of a number of 

traditional equitable defenses, and as an equitable defense should be interpreted when applicable 

in a non-mechanical fashion.  Oneida, 617 F.3d at 128 (“equitable defense” applied in Cayuga 

“drew upon laches and other equitable doctrines”).  Equitable defenses by nature involve judicial 

“decisions that are flexible, intuitive, and tailored to the particular case.”  1 Dan B. Dobbs, Law 

of Remedies § 2.4(1) (2d Ed. 1993).  Defendants’ one size fits all approach, while serving their 

interests at this juncture5, does not comport with a full and fair consideration of the equities prior 

to potentially and drastically denying any and all relief to Plaintiffs for the historic injustices 

they have suffered.   

If anything Cayuga laches, properly viewed, requires a Court to analyze a number of 

                                                                                                                                                             
unilaterally at the OIN’s behest – would ‘seriously burde[n] the administration of state and local governments. . . .’” 
Sherrill, 544 U.S. at 219-20 (emphasis added).  The Court objected to the unilateral nature of the tribe’s action, 
without any say on the part of the affected local and state governments and clarified that the proper route for the 
Oneida Nation to reestablish sovereignty over portions of land in its reservation area was through the Department of 
the Interior’s land-to-trust process: “Congress has provided a mechanism for the acquisition of lands for tribal 
communities that takes account of the interests of others with stakes in the area’s governance and well-being.”  Id.  
at 220.  The Court approved efforts “to reestablish sovereign authority over territory last held [hundreds of] years 
ago” where those efforts take account of the concerns of others with a stake in the land.  Id. at 221. 
 
5 Were the merits presently before the Court, Defendants would undoubtedly reject outright the notion that the 
Defendants’ violations of the Non-Intercourse Act could be established generally for all transactions and instead 
insist that the Plaintiffs demonstrate for each challenged land transaction that the State violated federal law.  Thus, 
their attempt to argue that the challenges to the individual treaties and the patents are all really one claim, Defs. Obj. 
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considerations, including the length of time between the historic injustice and the present action, 

the extent of non-Indian development of the land at issue in the interim, the departure of the tribe 

from the area, and “‘the longstanding, distinctly non-Indian character of the area and its 

inhabitants.’” Cayuga, 413 F.3d at 277 (quoting Sherrill, 544 U.S. at 202).  As the Magistrate 

noted, the weight afforded each of those factors may vary across an entire claim area, meaning 

that the equities may tilt towards barring all relief for some claims but not for others.  To 

illustrate with a hypothetical, a complaint may allege a number of claims concerning land lost in 

violation of federal law and those individual claims could be premised on a number of improper 

land transactions ranging in time from the distant past to recent years.   Weighing the 

significance of the length of time between the wrong and the present action could only properly 

be done by disaggregating the various claims because for some older claims the length of time 

may be significant, but for other more recent claims, not.   

Similarly, here, the Magistrate concluded that, for some of the challenged lands, judicial 

notice could be taken that interim development, a growing non-Indian population and the loss of 

the land’s Indian character preclude any relief for claims seeking their recovery.  However, with 

other challenged lands (specifically, the land at issue in the three claims addressed to land in the 

Hogansburg Triangle) there remained questions as to the character of the land and size of its 

Indian population.  While Defendants urge the court to dissipate the Indian characteristics of 

specific claim areas into an overbroad consideration of everything put at issue in Plaintiffs’ 

complaints, such an approach is inconsistent with equity’s focus on the particular circumstances 

of each case. 

                                                                                                                                                             
at 3-4, is disingenuous and self-serving. 
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Cayuga laches is an equitable defense intended to address the concerns of others before 

letting a land claim go forward.  That defense requires the court to consider the equities that 

underlie the fact that in the wake of tribal dispossession, “the subject lands [may] have passed 

into the hands of a multitude of entities and individuals, most of whom have no connection to the 

historical injustice [a tribe] assert[s], and these parties have themselves both bought and sold the 

lands, and also developed them to enormous extent,” giving rise to “justified societal 

expectations” which can bar a claim.  Oneida, 617 F.3d at 127.  Thus, before permitting any 

portion of the present land claim to go forward and as a necessary prerequisite, the court will 

have considered the equities and determined that “justified societal expectations” do not 

foreclose any and all relief for that portion of the claim area.  The Cayuga laches defense was 

formulated by the Second Circuit in response to Sherrill to address the equitable concerns 

expressed in Sherrill.  Cayuga, 413 F.3d at 273. 

 Moreover, as Defendants recognize, if the claims addressed to the Hogansburg Triangle 

are permitted to go forward and Plaintiffs succeed on the merits, that does not mean the 

occupants of that area will be ejected or even subjected to tribal jurisdiction.  Defs. Obj. at 8-9.  

It simply means that Plaintiffs are not precluded from all relief on their claims and it will be for 

the court to exercise its equitable powers to fashion relief that is just.  Cayuga, 413 F.3d at 272-

273 (noting district court “took into account a number of equitable considerations” in arriving at 

a monetary figure to compensate the Cayuga plaintiffs for the unlawful dispossession of their 

lands).  Accordingly, Defendants’ contention that allowing challenges for some of the unlawful 

transactions to go forward will result in impermissible checkerboarding is baseless and the 

Magistrate’s Report should be upheld on this score.  
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 Finally, Defendants' concern over checkerboard jurisdiction is a red herring.  The 

Magistrate Judge correctly noted that the Hogansburg Triangle is "an approximately 2,000 acres 

triangle of land carved out of the mid-section of the southern portion of the current St. Regis 

Reservation."  Report at 41.   The Triangle is "bounded on two sides by the Reservation and one 

on side by the northern portion of the Town of Bombay, of which it is I part."  Id.   The 

Magistrate Judge rejected Defendants' position that analyzing the Hogansburg Triangle 

separately would lead to problems of checkerboard jurisdiction, holding that the Triangle is 

contiguous to the current Reservation and that, "in fact, the Hogansburg Triangle looks like a 

missing Reservation puzzle piece."  Report at 35.   The Magistrate Judge's analysis is correct.  

Concerns over checkboard jurisdiction do not apply to the Triangle.  It is not the case that the 

Triangle involves small parcels of land sporadically spread across another larger area.  The 

Triangle is a discrete area that can be treated separately without raising checkerboard concerns. 

II. The Magistrate Judge Correctly Concluded that There Are Issues of Fact   
 Regarding Whether the Hogansburg Triangle Has a "Long-Standing,    
 Distinctly Non-Indian Character"and that these Issues Cannot, and Should   
 Not, Be Determined Solely on the Pleadings  

A. The Magistrate Judge's consideration of census population data to analyze  
 the "Indian character" issue was appropriate  

 
 The Magistrate Judge correctly noted that one “of the Sherrill factors the court must 

consider in its analysis of whether an Indian land claim that has been found subject to a laches 

defense should, in fact, be barred by laches under Cayuga and Oneida"  is whether "the 

Hogansburg Triangle and its inhabitants have a 'longstanding, distinctly non-Indian character."  

Report at 42-43, citing to Cayuga, 413 F.3d at 277.   Defendants contend that the Magistrate 
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Judge "misapplied the third laches factor6  by focusing "solely on population percentages." Defs 

Obj. at 12.  Defendants' argument is without merit.   

 Defendants fail to acknowledge that the Magistrate did not rely solely on “population 

percentages.” The Magistrate Judge (contrary to Defendants' argument) expressly considered 

development in the area by non-Indians in its analysis of the "third laches" factor4.  See Report at 

43, n. 36.  Thus, it was not the case that the Magistrate Judge only considered "population" 

evidence.  The Magistrate Judge correctly noted that, even if it took judicial notice of the fact 

that non-Indian development occurred on the Hogansburg Triangle, that fact was not enough to 

support a finding that the Triangle area was of a distinctly non-Indian character.  The Magistrate 

Judge stated that "the Court presumably could also, based on common knowledge and facts 

easily capable of verification, take judicial notice of the individual Mohawk Indians and the St. 

Regis Tribe's development of the Hogansburg Triangle in considering whether dismissal on 

laches is warranted."  Report at 43, n. 36.  In other words, facts demonstrating non-Indian 

development were not, in themselves, dispositive on the "Indian character" issue as the court 

must also consider Indian development and other factors (including population data). 

Focusing on population information may not always be appropriate, but clearly was here. 

The issue under consideration by the Court, as required by Cayuga,  was the extent to which the 

Hogansburg Triangle had a longstanding, distinctly non-Indian character.  Data regarding the 

relative percentages of Indian and non-Indian populations in the area was, in this situation, 

highly relevant to the inquiry.  Defendants appear to contend that other facts (i.e. facts other than 

                                                 
6 In Cayuga, the Second Circuit listed several factors a court must consider when applying the Sherrill equitable 
defense to Indian land claims.  The third factor listed is "the longstanding, distinctly non-Indian character of the area 
and its inhabitants."  Cayuga, 413 F.3d at 277.  
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those relating to population figures) are, themselves dispositive on the "third laches factor,"  

Defs. Obj. at 15, and that the Magistrate Judge "mistakenly treated the population percentages as 

trumping"  other "relevant considerations bearing upon the third factor."  Defs. Obj. at 16.   It 

was  proper to consider the population data.  As the Magistrate Judge correctly noted, "Sherrill, 

Cayuga, and Oneida all acknowledged that the character of the population and area involved is a 

significant consideration in determining whether a land claim should be dismissed on laches 

grounds.  See Sherrill, 544 U.S. at 202-03; Cayuga, 4132 F.3d at 277; and Oneida, 617 F.3d at 

127-28."  Report at 43.  

 In contrast, the "other relevant considerations" Defendants refer to, are not, in 

themselves, sufficient to render any conclusions, much less dispositve ones, on the "third laches 

factor." Defendants note that "the Triangle has been governed and regulated by the State of New 

York and its local units during the time of the Mohawk's dispossession." Defs. Obj. at 13.   

However, the fact that state and local regulation took place in the Hogansburg Triangle does not, 

in itself, address the issue as to extent of activities of Mohawks in the area.  It is certainly 

possible that State and local regulation can take place in an area, yet such area nevertheless could 

retain, overall, an Indian character.  For example, State regulation can occur simultaneously with 

significant tribal regulation, and a population in an area could be substantially Indian in 

character, even though some State regulation may take place.  Thus, regulatory activity by the 

State, therefore, cannot in itself be dispositive on the "Indian character" issue.   

 Similarly, Defendants'  contention that private non-Indian development took place on the 

Hogansburg Triangle is not, in itself, dispositive on the "Indian character" issue, and, as noted 

above, the Magistrate considered such development.     
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 To bolster their position that other evidence (i.e evidence other than population data) 

supports a finding that the Hogansburg Triangle was of a distinctly non-Indian character, 

Defendants rely on the Second Circuit's summary order in Onondaga.  See Defs. Obj. at 13.  

Reliance on the Onondaga decision is misplaced. Defendants assert that "the Second Circuit's 

determination [in Onondaga ] was made without regard to any specific population figures and 

despite the fact that the plaintiff in Onondaga amassed a large factual record in an effort to 

demonstrate, among other things, the Onondagas' presence in the area and the alleged Indian 

character of the land,…."  Id.  Defendants' argument fails to recognize that the reason the court 

in Onondaga did not cite to population figures is that the "large factual record" presented to the 

court by the plaintiff in Onondaga  did not include any census information.7  Thus,  Onondaga 

does not stand for the proposition that disputes regarding census population data cannot provide 

a basis for  a court to conclude that issues of fact exist  (thus making judgment on the pleadings 

not proper) regarding the "Indian character" of an area.  In Onondaga, there were no factual 

issues regarding census data; in this case, there are such factual issues.    

 

B. The Magistrate Judge was correct in finding that there are issues of fact that 
need to be resolved regarding populations of Indian and non-Indians in the 
Hogansburg Triangle 

 
 Defendants contend that the Magistrate Judge was  erred in concluding that there are 

questions of fact regarding the populations of Indians and non-Indians  in the Hogansburg 

                                                 
7 To support their claim that the plaintiff presented a "large factual record" in Onondaga, Defendants cite to Dkt. No. 
554 at pp. 10-11 and Dkt. Nos. 561-2 through 561-8 of the case bar.  These docket entries include, as attachments,  
various affidavits and other documents filed in the district court by the plaintiff in Onondaga. None of the 
documents refer to census information regarding populations of Indians and non-Indians in the area.     
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Triangle.  Defs. Obj. at  17 ("this Court should reject the Magistrate's conclusion that there is a 

question of fact regarding the area's population").   To support their contention that there are no 

issues of fact, Defendants, in essence, argue that the Magistrate Judge should have taken judicial 

notice of the census data Defendants cited to and should have entirely ignored census block 

information provided by the Mohawks.  In other words, the Magistrate Judge should have 

pretended that there were no issues of fact in dispute, even though competing evidence, cited to 

by the Magistrate, clearly shows that a dispute does, in fact, exist.  Defendants' position is 

patently wrong and should be rejected.   

 The Magistrate Judge was correct in finding that the census data cited by Defendants 

does not, in itself, establish that the Hogansburg Triangle was of a longstanding, non-Indian 

character.  The census data cited by Defendants consisted of population figures for the Town of 

Bombay and the Counties of Franklin and St. Lawrence.  Report at 43.  The Magistrate correctly 

noted that only a "relatively small part" of the Hogansburg Triangle is within the boundaries of 

the Town of Bombay, Report at 44, and the Triangle is "even a smaller part" of Franklin County 

than it is of the Town of Bombay.   Id.   Because the census data cited by Defendants failed to 

focus on the specific areas of the land claim (i.e the Hogansburg Triangle), and instead pertained 

to much larger areas, the Magistrate Judge correctly concluded that "Defendants have not 

provided any census data specific to the Hogansburg Triangle."  Report at 43, n. 37.   Further, 

because the census data provided by Defendants failed to hone in on the Hogansburg Triangle in 

particular, the Magistrate Judge was correct in finding that "even if the Court were to take 

judicial notice of the census data presented by Defendants, it would not provide a factual basis 

upon which to conclude that the Hogansburg Triangle and its inhabitants 'have a long-standing, 
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distinctly, non-Indian character'."  Report at 45.    In other words, the census data provided by 

the Defendants, even if accurate, was irrelevant and does not address what is critical here: to 

what extent did the Hogansburg Triangle area in particular (not the Town of Bombay, or the 

Counties of Franklin or St. Lawrence) have a longstanding, distinctly non-Indian character?   

 Because neither the pleadings nor the census data relied upon by Defendants established 

that the Hogansburg Triangle had a "longstanding, distinctly non-Indian character,"  the 

Magistrate Judge was correct in concluding that judgment on the pleadings is not appropriate.  

Report at 45-46 (judgment on the pleadings with regard to the Hogansburg Triangle is not 

"definitively ascertainable from the complaint and other allowable sources of information and 

does not suffice to establish the affirmative defense with certitude."   

C. The Magistrate Judge was correct in not taking judicial notice of Defendants’ 
census data, as such data did not address the relevant area and was subject to 
dispute  

 
 The census data cited by Defendants was not entitled to judicial notice because it did not 

constitute facts that are "not subject to reasonable dispute."  Report at 45. As noted above, 

Defendants' census data focused on the large areas of the Town of Bombay and the Counties of 

Franklin and St. Lawrence.  Such data did not focus on the Hogansburg Triangle in particular.  

The Mohawks, by contrast, submitted census information which did focus on the Hogansburg 

Triangle in particular.  Specifically, the Mohawks submitted census block information for all 

blocks within the Hogansburg Triangle and those partially within the Triangle.  Report at 44.  

The census block data numbers for these particularized blocks showed a "dramatic difference 

from the census numbers relied upon by Defendants for the much larger areas." Report at 44.   

Defendants' census data, consequently, was subject to reasonable dispute and the Magistrate 
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Judge was, therefore, correct in concluding that the Mohawks' census information was not 

entitled to judicial notice.   

 Defendants contend that, because this court took judicial notice in Onondaga  that "the 

contested land has been extensively populated by non-Indians,"  2012 WL 5075534, *2,  the 

Magistrate Judge should take similar judicial notice in this case.  Defs. Obj. at 18.  Defendants' 

reliance on Onondaga is misdirected.  Whether or not judicial notice should be taken depends on 

the facts of each particular case.   As noted above, there were no factual issues relating to 

competing census data in Onondaga.  In this case, the census data cited by Defendants was 

subject to reasonable dispute and, in fact, was specifically rebutted by evidence submitted by St. 

Regis.  Under these circumstances, the Magistrate Judge was correct in concluding that it was 

not appropriate to take judicial notice of Defendants' census data.  

 Furthermore, as discussed at Section II. B above, even if the Magistrate Judge had taken 

judicial notice of Defendants' census data, that data did not establish that the Hogansburg 

Triangle had a longstanding, distinctly non-Indian character (as the data did not focus on the 

Hogansburg area).  Thus, whether the Magistrate should have taken judicial notice of 

Defendants' census data is, to a large degree, a red herring.  

D. The Magistrate acted correctly in taking judicial notice of the census information 
presented by the St. Regis Mohawks  

 
 
 The Magistrate Judge was correct in taking judicial notice "of the Mohawks'  narrowly 

tailored census data as rebuttal to the broader census data relied upon by Defendants."  Report at 

44, n.38, citing to United States v. Esquivel, 88 F.3d 722, 727 (9th Cir. 1996), cert denied, 519 
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U.S. 985 (1996).   Contrary to Defendant's contention,8   Esquivel supports the Magistrate's 

finding that the Mohawks' census data was entitled to judicial notice.  In Esquivel, the issue in 

the case related to eligibility to serve on a grand jury.  Census data proffered by the defendant on 

all Hispanics in the San Diego area (not just those who could serve on a jury) was too broad.  

The United States, on appeal, proffered census data that was more narrowly tailored (i.e. the 

census data was limited to Hispanics who were eligible for jury service).  The Ninth Circuit held 

that the United States' more refined census data was entitled to judicial notice to rebut the census 

data submitted by defendant9.  

 The general concept established in Esquivel applies here. When census data proffered by 

one party is too broad in scope, a court has the authority to take judicial notice of more 

narrow/refined census data proffered by a different party.  In this case, the census data proffered 

by Defendants was too broad in scope, as it included population data on areas much larger than 

the Hogansburg Triangle.  The Mohawks' block census information, which focused on the 

Hogansburg Triangle area in particular, was tailored in scope to address the factual issues before 

the court.  As in Esquivel, the Magistrate in the case at bar was entitled to take judicial notice of  

narrowly tailored census data to rebut broader census data of a different party.   

 Moreover, as expressly pointed out by the Magistrate Judge, Report at 44, n.39,   

Defendants "have not disputed the accuracy of the Plaintiff's census information except to the 

extent of its failure to exclude non-reservation Indians who reside on properties foreclosed by 

                                                 
8 Defendants contend that "Esquivel did not address the issue of whether the census data relied upon by the United 
States was 'narrowly tailored'." Defs. Obj. at 20.     
 
9  The Ninth Circuit held that it was proper to take judicial notice of the United States' proffered census data, even 
though it was not offered by the United States at the district court level and was raised for the first time on appeal.  
88 F.3d at 727.  
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Franklin County for failure to pay property taxes."  Defendants contend that they did, in fact 

dispute the accuracy of Plaintiff's census information, in Defendants' Joint Reply Memorandum 

(Dkt. 498 at 13-14).  The language relied upon by Defendants in their Reply Memorandum is  

the following: "the methodology used in Plaintiff's study departs from the census tracts 

employed by the Census Bureau data that Defendants have cited."  Id.  To create a genuine 

dispute as to its accuracy, Defendants should have (but did not) present evidence or specific 

arguments to explain why the alleged “methodology10” used by the Mohawks' expert was subject 

to challenge. The mere fact that the information provided by the Mohawks was not the same as 

the information provided by Defendants does not, in itself, say anything about whether the 

information provided by the Mohawks is, or is not, reliable or accurate.  The Magistrate Judge, 

therefore, was correct in holding that Defendants did not dispute the accuracy of the Mohawks'  

census information.  

  Defendants finally contend for the first time in their Objections that the Mohawks'   

census information "reveals internal inconsistencies that reinforce the conclusion that the 

Magistrate Judge should not have taken judicial notice of the 'data' included therein."  Defs. Obj. 

at 21.   Defendants cannot raise this issue now when they did not do so before the Magistrate 

Judge.  Thus, this Court should not consider Defendants' belated attempt to challenge the 

accuracy of the Mohawks'  census information.   Fed. R. Civ. Proc. 72 (b)(3) provides that "[t]he 

                                                                                                                                                             
 
10 The St. Regis Mohawk Tribe and Mohawk Nation Council of Chiefs explain in their Response to the Objections of 
the State and Muncipal Defendants, Dkt. 607, that the census block data provided by St. Regis Mohawk’s expert, 
Charles Mann was not based on a unique “methodology” (as contended by Defendants).  Id. at 21-23.  Instead, Mr. 
Mann relied on data taken directly from the United States Census Bureau, using the Census Bureau block boundaries 
and numbering.  Mr. Mann did not create the blocks, he simply identified the blocks that were within the relevant 
areas. Id.  
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district judge must determine de novo any part of the magistrate judge's disposition that has been 

properly objected to" (emphasis added).       

  In any event, even if, assuming arguendo only, that there are “internal inconsistencies,11  

the Magistrate's recommendation to deny Defendants' motion for judgment on the pleadings 

regarding the Hogansburg Triangle is still correct.   Whether there are, as Defendants contend, 

“internal inconsistencies” is irrelevant, as the essential point of the clearly relevant Mohawk  

census information is not to conclusively show Indian character but rather to demonstrate that 

there is a factual dispute such that judgment on the pleadings is improper. The point at this stage 

of the proceedings is not to determine whether the Mohawks' census data is, or is not, more 

reliable than Defendants' census data (or, for that matter, even whether the court should/should 

not take judicial notice of the information). All that ultimately matters here is that the pleadings 

alone do not resolve the issue, and population information is important to consider when 

examining the "Indian character" issue.  As aptly stated by the Magistrate Judge, "where, as in 

this case, the character -Indian or non-Indian- of the Hogansburg Triangle is in dispute, the 

Mohawks are entitled to have their 'day in court' and to ‘through time-honored methods, test the 

accuracy of defendants' submissions and introduce evidence on its own’.  Oneida Indian Nation 

of New York, 691 F.2d 1070, 1086 (2nd Cir. 1982)." . Report at 45, n. 40.   

CONCLUSION 
 
 For the reasons set forth above, this Court should affirm the Magistrate Judge's 

                                                 
11 The St. Regis Mohawk Tribe and Mohawk Nation Council of Chiefs explain in their Response to the Objections 
of the State and Muncipal Defendants, Dkt. 607, that the census information provided by St. Regis Mohawk was not 
internally inconsistent.  Id. at 25-26. The United States agrees with the Tribes’ analysis and will not repeat it here.   
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recommendation to deny Defendants' motions for judgment on the pleadings in connection with 

claims related to the Hogansburg Triangle.    

 
 

     Respectfully submitted,  
 
     UNITED STATES OF AMERICA  
     IGNACIA S. MORENO 
                                                            Assistant Attorney General         
                Environment and Natural Resources Division  
 
 
Dated: February 4, 2013  S/James B. Cooney   

Trial Attorney                                      
                United States Department of Justice    
                           Environment & Natural Resources Division       
                Indian Resources Section                                   
                P.O. Box 44378                                   
                L’Enfant Plaza Station     
                Washington, D.C.  20026-4378 
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