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I. INTRODUCTION 
 
 Plaintiff, a federally recognized Indian tribe, seeks “in excess of approximately $20 

million,” Compl., Prayer, ¶ 1 (ECF No. 1), for its claims of largely unspecified “breach[es] of 

fiduciary and trust obligation owing to Plaintiff,” id. at 1.  Plaintiff does not explain in its 

complaint how the United States allegedly failed to fulfill any specific statutory or regulatory 

duties owed to plaintiff or how such alleged failures are money-mandating in breach.  In fact, 

plaintiff largely avoids references to specific statutory or regulatory trust obligations in its 

complaint.  

 Congress has enacted only limited waivers of the United States’ sovereign immunity 

from suit for damages in this Court.  Plaintiff has failed to assert jurisdictional facts that would 

bring its claims within the scope of the United States’ limited waiver of sovereign immunity.  

Further, plaintiff has asserted claims that are clearly barred by the applicable statute of 

limitations.   As a result, this Court should dismiss this case almost in the entirety, for lack of 

subject-matter jurisdiction.   In the alternative, the Court should compel plaintiff to produce a 

more definite statement, setting forth the specific statutory or regulatory fiduciary obligations, 

money-mandating in breach, that the United States has allegedly breached and the facts that 

support such claims.  

II. QUESTIONS PRESENTED 
 
 1. Whether this Court should dismiss plaintiff’s claims, with the exception of 

plaintiff’s claims for annuity payments under the Treaty of 1833 and leasing claims for the 

Quapaw Industrial Park, for lack of subject-matter jurisdiction? 

 2. Whether this Court should dismiss plaintiff’s claims regarding the Catholic 

Mission Land for lack of subject-matter jurisdiction because those claims are barred by the 
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applicable statute of limitations? 

 3. Whether the Court should compel plaintiff to file a more definite statement? 

III. STANDARD OF REVIEW 
 

A. Motion to Dismiss for Lack of Subject-Matter Jurisdiction. 
 
 The United States may assert by motion the defense of “lack of subject matter 

jurisdiction.”  Rules of the United States Court of Federal Claims (“RCFC”) 12(b)(1).  If the 

Court, at any time, determines that it lacks subject-matter jurisdiction over a case or claim, the 

action has to be dismissed.  RCFC 12(h)(3). 

 Jurisdiction has to be established before the Court may proceed to the merits of a case.  

Steel Co. v. Citizens for a Better Env’t, 523 U.S. 83, 88-89 (1998).  Courts are presumed to lack 

subject-matter jurisdiction unless it is affirmatively indicated by the record; therefore, it is 

plaintiff’s responsibility to allege facts sufficient to establish the Court’s subject-matter 

jurisdiction.  Renne v. Geary, 501 U.S. 312, 316 (1991); DaimlerChrysler Corp. v. United States, 

442 F.3d 1313, 1318 (Fed. Cir. 2006) (“[I]t is settled that a party invoking federal court 

jurisdiction must, in the initial pleading, allege sufficient facts to establish the court’s 

jurisdiction.” (citations omitted)).  Once the Court’s subject-matter jurisdiction is put into 

question, it is “incumbent upon [the plaintiff] to come forward with evidence establishing the 

court’s jurisdiction. . . . [The plaintiff] bears the burden of establishing subject matter jurisdiction 

by a preponderance of the evidence.”  Reynolds v. Army & Air Force Exch. Serv., 846 F.2d 746, 

748 (Fed. Cir. 1988) (citation omitted); accord M. Maropakis Carpentry, Inc. v. United States, 

609 F.3d 1323, 1327 (Fed. Cir. 2010). 

 When deciding a motion to dismiss, the Court may review the content of the competing 

pleadings, exhibits thereto, matters incorporated by reference in the pleadings, whatever is 
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central or integral to the claim for relief or defense, and any facts of which the Court will take 

judicial notice.  Crusan v. United States, 86 Fed. Cl. 415, 417-18 (2009).  When a motion to 

dismiss challenges the Court’s subject-matter jurisdiction, the Court may look beyond the 

pleadings and inquire into jurisdictional facts to determine whether jurisdiction exists.  Rocovich 

v. United States, 933 F.2d 991, 993 (Fed. Cir. 1991).  The determination of whether this Court 

has subject matter jurisdiction to hear plaintiff’s claims is a question of law.  Toxgon Corp. v. 

BNFL, Inc., 312 F.3d 1379, 1381 (Fed. Cir. 2002). 

B. Motion for a More Definite Statement. 
 
 “A party may move for a more definite statement of a pleading to which a responsive 

pleading is allowed but which is so vague or ambiguous that the party cannot reasonably prepare 

a response.”  RCFC 12(e).  A more definite statement is appropriate to “have amplified the 

complaint and to have tested it for any vital defects.”  Tahir Erk v. Glenn L. Martin Co., 116 

F.2d 865, 870 (4th Cir. 1941).1/  Compelling a more definite statement is appropriate, in certain 

circumstances, to allow the defendant to test those allegations by a subsequent motion to dismiss.  

Printing Plate Supply Co. v. Curtis Pub. Co., 278 F. Supp. 642, 644-45 (E.D. Pa. 1968).  A 

motion for a more definite statement is an “appropriate device[] to narrow the issues and disclose 

the boundaries of the claim and defense.”  Williams v. United Credit Plan of Chalamette, Inc., 

526 F.2d 713, 714 (5th Cir. 1976).   

  

                                                 
1/   RCFC 12(e) is identical to Fed. R. Civ. P. 12(e).  Thus, “[t]he precedent interpreting the 
Federal Rules of Civil Procedure applies with equal force to the comparable Rules of the Court 
of Federal Claims.”  Kraft, Inc. v. United States, 85 F.3d 602, 605 (Fed. Cir. 1996) citing Patton 
v. Sec’y of Dep’t of Health & Human Serv., 25 F.3d 1021, 1025 (Fed. Cir. 1994). 
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IV. ARGUMENT 
 

A. The Court Should Dismiss All but Two Claims in this Case for Lack of 
Subject-Matter Jurisdiction. 

 
1. The United States’ limited waiver of sovereign immunity in the 

Tucker Acts. 
 
 As long held by the Supreme Court, claims by Indians against the United States for 

breaches of the general trust relationship are outside this Court’s subject-matter jurisdiction.  See 

United States v. Mitchell, 445 U.S. 535, 542 (1980) (“Mitchell I”) (General Allotment Act 

created only “limited trust relationship” that did not give rise to enforceable fiduciary obligations 

against the United States).  An Indian plaintiff has to do more than, as is the case here, generally 

allege “Defendant’s breach of fiduciary and trust obligations.”  Compl. at 1. 

  “It is axiomatic that the United States may not be sued without its consent and that the 

existence of consent is a prerequisite for jurisdiction.”  United States v. Navajo Nation, 537 U.S. 

488, 502 (2003) (“Navajo I”) (quoting United States v. Mitchell, 463 U.S. 206, 212 (1983) 

(“Mitchell II”)).  A waiver of sovereign immunity must be “‘unequivocally expressed’ in 

statutory text,” FAA v. Cooper, ___ U.S. ___, 132 S. Ct. 1441, 1448 (2012) (citations omitted), 

and the “scope” of any such waiver has to be “strictly construed . . . in favor of the sovereign,” 

Lane v. Peña, 518 U.S. 187, 192 (1996), and “not ‘enlarge[d] . . . beyond what the language 

requires.’” United States Dep’t of Energy v. Ohio, 503 U.S. 607, 615 (1992) (citation omitted); 

see Cooper, 132 S. Ct. at 1448. 

 The Tucker Act provides a “[l]imited” waiver of the United States’ immunity from suit 

(United States v. Navajo Nation, 556 U.S. 287, 289 (2009) (“Navajo II”)) by granting this Court 

jurisdiction over 

any claim against the United States founded either upon the Constitution, or any 
Act of Congress or any regulation of an executive department, or upon any 
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express or implied contract with the United States, or for liquidated or 
unliquidated damages in cases not sounding in tort. 
 

28 U.S.C. § 1491(a)(1).  The corresponding Indian Tucker Act, 28 U.S.C. § 1505, provides 

essentially the “same access” to relief.  Mitchell I, 445 U.S. at 540. 

 While the text of the two Tucker Acts addresses damages claims “founded . . . upon” (28 

U.S.C. § 1491(a)(1)) or “arising under” (28 U.S.C. § 1505) the Constitution or a federal statute 

or regulation, it is well settled that “[n]ot every claim invoking the Constitution, a federal statute, 

or a regulation is cognizable.”  Mitchell II, 463 U.S. at 216.  Instead, “[t]he claim must be one 

for money damages against the United States, and the claimant must demonstrate that the source 

of substantive law he relies upon ‘can fairly be interpreted as mandating compensation by the 

Federal Government for the damage sustained.’”  Id. at 216-217 (quoting United States v. 

Testan, 424 U.S. 392, 400 (1976) (quoting Eastport S.S. Corp. v. United States, 372 F.2d 1002, 

1009 (Ct. Cl. 1967))); accord Navajo I, 537 U.S. at 503. 

 An Indian tribe asserting a non-contract claim under the Tucker Act or Indian Tucker Act 

must therefore clear “two hurdles” to invoke federal jurisdiction.  Navajo II, 556 U.S. at 290.  

“First, the tribe ‘must identify a substantive source of law that establishes specific fiduciary or 

other duties, and allege that the Government has failed faithfully to perform those duties.’”  Id. 

(quoting Navajo I, 537 U.S. at 506).  That “threshold” showing must be based on “specific 

rights-creating or duty-imposing [constitutional,] statutory or regulatory prescriptions” that 

establish “specific fiduciary or other duties” that the government allegedly has failed to fulfill.  

Navajo I, 537 U.S. at 506; see United States v. Jicarilla Apache Nation, ___ U.S. ___, 131 S. Ct. 

2313, 2325 (2011) (holding that the government’s duties vis-a-vis Indian tribes are defined by 

“specific, applicable, trust-creating statute[s] or regulation[s],” not “common-law trust 

principles”); Navajo II, 556 U.S. at 302 (same). 
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 Second, “[i]f that threshold is passed,” the plaintiff must further show that “the relevant 

source of substantive law,” the violation of which forms the basis of his claim, “‘can fairly be 

interpreted as mandating compensation for damages sustained as a result of a breach of the duties 

the governing law imposes.’”  Navajo II, 556 U.S. at 290-291 (quoting Navajo I, 537 U.S. at 

506) (brackets and citation omitted).  That second showing reflects the understanding that not 

“all [such provisions conferring] substantive rights” mandate the award of money damages from 

the government “to redress their violation,” and that the limited waivers of sovereign immunity 

in the Tucker Acts extend only to claims that the government has violated provisions that 

themselves require payment of a damages remedy.  Testan, 424 U.S. at 400-401 (citing Eastport 

S.S. Corp., 372 F.2d at 1009); id. at 397-398; see also Navajo I, 537 U.S. at 503, 506; Mitchell 

II, 463 U.S. 216-218. 

 In other words, “the basis of the federal claim—whether it be the Constitution, a statute, 

or a regulation”—that is identified in the first step of the analysis can in turn give rise to a claim 

for money damages under the Tucker Act only if “that basis ‘in itself can fairly be interpreted as 

mandating compensation by the Federal Government for the damage sustained.’”  Testan, 424 

U.S. at 401-402 (ellipsis and citation omitted).  The Tucker Acts therefore “waive sovereign 

immunity for claims premised on other sources of law (e.g., statutes or contracts)” “only if ” the 

“other source of law” creating “the right or duty” that the government has allegedly violated 

“‘can fairly be interpreted as mandating compensation.’”  Navajo II, 556 U.S. at 290 (quoting 

Testan, 424 U.S. at 400); accord AAFES v. Sheehan, 456 U.S. 728, 739-741 (1982) (Tucker Act 

“jurisdiction . . . cannot be premised on the asserted violation of regulations that do not 

specifically authorize awards of money damages.”). 

 “Congress may style its relations with Indians a ‘trust’ without assuming all the fiduciary 
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duties of a private trustee, creating a trust relationship that is ‘limited’ or ‘bare’ compared to a 

trust relationship between parties at common law.”  Jicarilla, 131 S. Ct. at 2323 (quoting 

Mitchell I, 445 at 532, 542 and Mitchell II, 463 U.S. at 224).  Thus, the general trust relationship 

between the United States and Indians is insufficient to invoke this Court’s subject-matter 

jurisdiction and Indian tribes, like other litigants before this Court, have to clear both 

jurisdictional hurdles, Navajo II, 556 U.S. at 290, before proceeding to the merits of their claim. 

2. Plaintiff Has to Plead Jurisdictional Facts Bringing its Claims Within 
the Tucker Acts’ Limited Waiver of Sovereign Immunity. 

 
 Plaintiff bears the burden of establishing this Court’s jurisdiction.  See FW/PBS, Inc. v. 

Dallas, 493 U.S. 215, 231 (1990) (holding that the burden is on the plaintiff to allege facts 

sufficient to establish jurisdiction).  A plaintiff in this Court needs to identify and plead a 

contractual relationship, constitutional provision, federal statute, or executive agency regulation 

that provides a substantive right to money damages, independent of the Tucker Acts.  See Fisher 

v. United States, 402 F.3d 1167, 1172 (Fed. Cir. 2005) (en banc) (“The Tucker Act itself does 

not create a substantive cause of action; in order to come within the jurisdictional reach and the 

waiver of the Tucker Act, a plaintiff must identify a separate source of substantive law that 

creates the right to money damages.”).  “In determining whether the Court of Federal Claims has 

jurisdiction, all that is required is a determination that the claim is founded upon a money-

mandating source and the plaintiff has made a nonfrivolous allegation that it is within the class of 

plaintiffs entitled to recover under the money-mandating source.”  Jan’s Helicopter Serv., Inc. v. 

Fed. Aviation Admin., 525 F.3d 1299, 1309 (Fed. Cir. 2008).  “[T]his Court requires a petitioner, 

in the event his claim is founded upon an act of Congress, to specify in his petition ‘the act and 

the section thereof on which plaintiff relies.’ . . . While the Court desires to be liberal in a case of 

this character, it may not always supply and remedy major deficiencies in pleading.”  McMahon 
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v. United States, 104 Ct. Cl. 366, 372 (1945).  Thus, at a minimum, to state a claim within this 

Court’s subject-matter jurisdiction an Indian tribe has to plead those specific statutory or 

regulatory obligations, money-mandating in breach, it believes the United States has violated and 

to allege facts establishing that it is within the class of plaintiffs entitled to recover under those 

money-mandating sources.  As set forth herein, plaintiff has largely failed to fulfill these 

requirements. 

3. All but two of the claims asserted by plaintiff in this case are outside 
of this Court’s subject-matter jurisdiction. 

 
 Even under the lenient pleading standards of RCFC 8, plaintiff has failed to alleged facts 

sufficient to invoke this Court’s subject-matter jurisdiction over all of plaintiff’s claims except 

for the ones regarding annuity payments under the Treaty of 1833 and leasing claims for the 

Quapaw Industrial Park.  The complaint is devoid of citations to constitutional, statutory, or 

regulatory provisions, money-mandating in breach, that impose fiduciary obligations owed by 

the United States to plaintiff. 

a. Plaintiff’s First Cause of Action regarding trust fund 
mismanagement. 

 
 In its First Cause of Action, plaintiff references the Treaties of 1818 (7 Stat. 176) and 

1824 (7 Stat. 232).  Compl., ¶ 5.  These references are unavailing because these treaties do not 

give rise to subject-matter jurisdiction over plaintiff’s trust fund mismanagement claims.  

Plaintiff has not alleged in its complaint that the United States has violated any terms of the 

Treaties of 1818 or 1824, and, in any event, the United States cannot be in breach of those 

treaties because they have been superseded by the Treaty of 1833.  As held by the United States 

Court of Appeals for the Federal Circuit’s predecessor, the Treaty of 1833 (7 Stat. 424) 

supplanted the United States’ prior treaty obligations to plaintiff and “[t]he United States was 
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under no legal obligation to do anything further under the 1824 treaty or to make any 

supplemental agreement with respect to it.”  Quapaw Tribe of Indians v. United States, 120 F. 

Supp. 283, 288 (Ct. Cl. 1954) (three-judge panel), overruled on other grounds in United States v. 

Kiowa, Commanche and Apache Tribes of Indians, 166 F. Supp. 939, 943 (Ct. Cl. 1958).  Thus, 

plaintiff’s claims (if any) based upon the Treaties of 1818 and 1824 are outside the scope of this 

Court’s subject-matter jurisdiction and should be dismissed. 

 Plaintiff alleges losses as a result of the United States’ alleged failure to maintain tribal 

trust account financial records or to accurately account for those funds.  Compl., ¶ 15 (alleging 

records “were not properly maintained,” that funds “were not accurately recorded,” and 

“inappropriate record-keeping”).  This allegation is outside this Court’s subject-matter 

jurisdiction because plaintiff fails to cite any statute or regulation that requires the United States 

to maintain Indian account records in any specific manner or for any specific period of time.  As 

recently observed by the Supreme Court, “[b]y law and regulation . . . [Indian trust records] are 

classed ‘the property of the United States’ . . . .”  Jicarilla, 131 S. Ct. at 1330 (citing 25 C.F.R. § 

115.1000).  Federal recordkeeping obligations, if any, are governed by the Federal Records Act 

of 1950, 44 U.S.C. §§ 2901, et seq.  As far as the United States is aware, no court has found 

provisions of the Federal Records Act to be money-mandating in breach.  In fact, the Supreme 

Court has held that “[n]o provision of either [the Federal Records Act or the Federal Records 

Disposal Act, 44 U.S.C. §§ 3301, et seq.] . . . expressly confers a right of action on private 

parties.  Nor do we believe that such a private right of action can be implied.”  Kissinger v. 

Reporters Comm. for Freedom of the Press, 445 U.S. 136, 148 (1980).  Thus plaintiff’s record 

retention-related claims are outside the scope of this Court’s subject-matter jurisdiction and 

should be dismissed. 
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 As to plaintiff’s allegation about the United States’ alleged “failure to account,” to the 

extent plaintiff asserts that any such alleged failure is money-mandating in breach, plaintiff is 

incorrect.  Congress has addressed to the United States’ reporting and reconciliation 

requirements for Indian tribal trust beneficiaries.  In 1994, Congress imposed prospective 

obligations to (1) “account for the daily and annual balance” of tribal trust funds; (2) prepare and 

provide Periodic Statements of Performance to tribal trust beneficiaries; (3) perform an annual 

audit of trust funds; and (4) provide each tribal trust beneficiary “with as full and complete 

accounting as possible of the account holder’s funds to the earliest possible date.”  25 U.S.C. §§ 

4011, 4044 (part of the American Indian Trust Reform Management Act of 1994, Pub L. No. 

103-412 (“1994 Act”)).  The aforementioned provisions of the 1994 Act do not meet the criteria 

for being money-mandating in breach.  In order to do so, “the allegation must be that the 

particular provision of law relied upon grants the claimant, expressly or by implication, a right to 

be paid a certain sum.”  Eastport S.S. Corp., 372 F.2d at 1007.  The foregoing provisions of the 

1994 Act do not grant plaintiff any such rights.  Discretionary schemes are money-mandating for 

Indian Tucker Act jurisdiction only if (1) they provide “clear standards for paying” money to 

recipients; (2) they state the “precise amounts” that must be paid; or (3) as interpreted, they 

compel payment on satisfaction of certain conditions.  Samish Indian Nation v. United States, 

419 F.3d 1355, 1364 (Fed. Cir. 2005).  The 1994 Act provisions at issue here do not meet those 

criteria.  As far as the United States is aware, no court has ever found the accounting and 

reconciliation provisions of the 1994 Act to be money-mandating in breach.  In fact, the United 

States Court of Appeals for the District of Columbia has held that an Indian plaintiff is only 

entitled to equitable remedies for breaches of the 1994 Act.  Cobell v. Salazar, 573 F.3d 808, 811 

(D.C. Cir. 2009) (“Cobell XXII”) (in reversing an award of restitution, very similar to the relief 
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sought here by Plaintiffs, the court held “[w]e now take that reasoning a step further, and instruct 

the district court to use its equitable power to enforce the best accounting that Interior can 

provide, with the resources it receives, or expects to receive, from Congress.”).  Plaintiff does not 

allege that the United States has violated the accounting and reconciliation provisions of the 

1994 Act (obstensibly because plaintiff brought those claims in a prior district court action and 

settled, released, waived, and dismissed with prejudice those claims, see Compl. at 1-2 

(describing “previous suit for an equitable accounting”)) but, even if plaintiff were to do so, this 

Court would not have subject-matter jurisdiction over that claim and it should be dismissed. 

 Plaintiff also asserts that “monies due to the Tribe were not paid or collected.”  Compl., ¶ 

15.  No further information about these alleged unpaid or uncollected funds are provided in the 

complaint.  Plaintiff has to do more than make bare allegations in order to invoke this Court’s 

subject-matter jurisdiction.  At a minimum, plaintiff has to specify the statutory or regulatory 

provisions (if any) obligating the United States to collect the funds at issue (Navajo II, 556 U.S. 

at 290); allege that its claim is founded upon a money-mandating provision (Jan’s Helecopter 

Serv., 525 F.3d at 1309); identify the funds at issue; state when the funds were allegedly unpaid 

or uncollected; and specify the amount of funds that were allegedly unpaid or uncollected.  With 

such information, the United States can respond in a more meaningful manner to plaintiff’s 

allegations, and the government and this Court can evaluate and determine whether any of 

plaintiff’s “failure to collect” claims are within this Court’s subject-matter jurisdiction.2/  For this 

                                                 
2/   For example, depending on the nature of plaintiff’s “failure to collect” claims, they may 
be subject to the six-year statute of limitations.  As held by the Federal Circuit, “failure to 
collect” claims premised on a lease being sub-optimal or a hypothetical lease are subject to the 
six-year statute of limitations, Shoshone Indian Tribe of the Wind River Reservation v. United 
States, 672 F.3d 1021, 1035 (Fed. Cir. 2012) (“Shoshone IV”), while “failure to collect” claims 
premised on actual leases where the United States allegedly failed to timely collect sums due, 
deposit sums to interest bearing trust accounts, or assess late fees or penalties are not subject to 
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reason, this Court should dismiss these claims without prejudice, if needed, or, inb the 

alternative, compel plaintiff to provide a more definite statement under RCFC 12(e). 

 Plaintiff cites to the Treaty of 1833 and alleges that “[t]he Treaty of 1833 provides for the 

Quapaw to receive $1,000 annually for education purposes from 1932 onward . . . .”  Id., ¶¶ 7, 

15.  Plaintiff has further alleged that the United States failed to make this payment from 1932 

onward.  Id., ¶ 15.  Without conceding the merits of plaintiff’s claim, or waiving any defenses 

the United States may have to that claim, the United States acknowledges that plaintiff has plead 

a cause of action within the Tucker Acts’ waiver of sovereign immunity as to this limited claim. 

b. Plaintiff’s Second Cause of Action for non-monetary trust asset 
mismanagement. 

 
 In its Second Cause of Action, plaintiff addresses two parcels of property: a 40-acre tract 

used by the Catholic Mission (“Catholic Mission Land”), id., ¶¶ 18-21; and the Quapaw 

Industrial Park, id., ¶¶ 22-24.  Plaintiff fails to specify a jurisdictional basis for its Catholic 

Mission Land claims, and this Court should dismiss those claims for lack of subject-matter 

jurisdiction. 

 This Court lacks subject-matter jurisdiction over plaintiff’s Catholic Mission Land claims 

because they do not fall within the United States’ limited waiver of sovereign immunity.3/  

Plaintiff claims that the United States, “in flagrant violation of Defendant’s fiduciary duty and 

trust responsibility,” transferred the 40-acre Catholic Mission Land in fee to the Catholic Church 

in 1908.  Id., ¶ 18.  Plaintiff also alleges that the 40-acre parcel was restored to trust status in “the 

                                                                                                                                                             
the six-year statute of limitations, Shoshone Indian Tribe of the Wind River Reservation v. 
United States, 364 F.3d 1339, 1350 (Fed. Cir. 2004) (“Shoshone II”).  It is unclear from 
plaintiff’s complaint or the “Quapaw Analysis” what type of “failure to collect” claims plaintiff 
asserts in this case. 
 
3/   As described in more detail below, plaintiff’s claims with respect to the Catholic Mission 
Land are also barred by the applicable statute of limitations. 
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1980s.”  Id., ¶ 20.  Plaintiff seeks, as damages, the “substantial sums that should have (but were 

not) collected for land rent, mineral royalties, and interest thereon” for the 40-acres between 

1908 and the 1980s.  Id., ¶ 21.  These allegations fail to invoke this Court’s subject-matter 

jurisdiction and the claim should be dismissed. 

 Plaintiff fails to identify in its complaint any constitutional, treaty, statutory, or regulatory 

prescription that precluded the United States from transferring the Catholic Mission Land in fee 

to the Catholic Church or compelling the United States to accept that land back into trust at any 

specific time or manner.  In fact, in 1909, Congress explicitly authorized the Secretary of the 

Interior to “sell all or any of the tribal lands within the jurisdiction of the Quapaw Agency” and 

“to convey all lands so sold to the purchaser thereof by patents in fee.”  An Act for the Removal 

of the Restrictions on Alienation of Lands of Allottees of the Quapaw Agency, Oklahoma, and 

the Sale of All Tribal Lands, School, Agency, or Other Buildings on Any of the Reservation 

Within the Jurisdiction of Such Agency, and for Other Purposes, Pub. L. No. 60-306, § 2 (1909), 

35 Stat. 751, 752.  Plaintiff’s complaint fails to identify any treaty provision or statute that 

precluded the alleged 1908 transfer of the Catholic Mission Land or to allege that the land 

transfer was a breach of any enforceable trust duty, money-mandating in breach.   

 As for the Secretary of the Interior’s acceptance of the Catholic Mission Land into trust, 

Compl., ¶ 20, plaintiff does not allege that the United States violated any statutory or regulatory 

prescription, money-mandating in breach, as to that action.  The Secretary’s authority to accept 

land into trust is discretionary, see 25 C.F.R. Part 151 (land into trust process), and the exercise 

of the Secretary’s discretion may be challenged administratively, see 25 C.F.R. Part 2 (appeals 

from administrative actions), not by a claim for money damages in this Court.  Similarly, under 

the Oklahoma Indian Welfare Act, 25 U.S.C. §§ 501, et seq., the Secretary is “authorized, in his 
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discretion” to acquire land in Oklahoma for Indian tribes.  To the extent plaintiff claims the 

United States erred in how or when it accepted the Catholic Mission Land into trust, those claims 

are not within this Court’s subject-matter jurisdiction.  Plaintiff has failed to allege any claims 

with respect to the Catholic Mission Land within this Court’s subject-matter jurisdiction and 

those claims should therefore be dismissed. 

 With respect to the Quapaw Industrial Park, plaintiff alleges that land was leased for 

agricultural purposes and that the United States “sometimes” failed to collect rent.  Compl., ¶ 23.  

Plaintiff has therefore alleged a contract (leases) that obligates the United States to collect rent, 

and to the extent the United States allegedly failed to collect payments under those leases, 

delayed in depositing the collected monies into interest-bearing trust accounts, or failed to asses 

penalties for late payment as called for in the lease, those claims may be within this Court’s 

subject-matter jurisdiction.  Shoshone II, 364 F.3d at 1350.  For pleading purposes, without 

addressing the merits of the claims, plaintiff has stated a claim under the Jan’s Helicopter Service 

test.  But, to the extent plaintiff claims those leases were “sub-optimal,” or claims that the United 

States failed to enter into hypothetical leases of the Quapaw Industrial Park, those claims may be 

time-barred or outside this Court’s subject-matter jurisdiction.  Shoshone IV, 672 F.3d at 1035 

(claims based upon “hypothetical lease[s]” are subject to six-year statute of limitations); 

Shoshone II, 364 F.3d at 1350 (“allegedly failing to maximize the return” outside this Court’s 

subject-matter jurisdiction).  Thus, a more definite statement is appropriate for plaintiff’s 

Quapaw Industrial Park leasing claims. 

c. Plaintiff’s Third Cause of Action for environmental harm. 
 
 In its Third Cause of Action, plaintiff claims that the United States has a “fiduciary duty 

and trust obligation to include (among others) appropriately managing the natural resources of 
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Indian trust lands,” Compl., ¶ 26, and that the United States breached this obligation by failing to 

“manage appropriately the natural resources located on Quapaw lands,” id., by preventing 

“unnecessary and undue degradation of Tribal lands and resources,” id., ¶ 27, and by allowing 

the Quapaw Reservation to be contaminated such that it was designated a National Priorities List 

site (a “Superfund Site”)4/, the Tar Creek Superfund Site, id., ¶ 26.  As damages, plaintiff seeks 

“the income and monies that otherwise would have been available if the Tribal land had not been 

degraded by Government mismanagement.”  Id., ¶ 28.  This Court should dismiss plaintiff’s 

Third Cause of Action because plaintiff fails to state a claim within this Court’s subject-matter 

jurisdiction.  Additionally, other federal statutes provide specific remdies to plaintiff, precluding 

Tucker Acts jurisdiction. 

 Courts have recognized three general categories of damages claims that are within this 

Court’s subject-matter jurisdiction.  The first two are not relevant here: claims alleging the 

existence of a contract between the plaintiff and the government; and claims where “the plaintiff 

has paid money over to the Government, directly or in effect, and seeks return of all or part of 

that sum.”  Eastport S.S. Corp., 372 F.2d at 1007–08.  As to the third category, i.e., that the Court 

of Federal Claims has jurisdiction over claims that “money has not been paid but the plaintiff 

asserts that he is nevertheless entitled to a payment from the Treasury,” those claims require that 

a “particular provision of law relied upon grants the claimant, expressly or by implication, a right 

to be paid a certain sum.”  Id.; see also Testan, 424 U.S. at 401–02 (“Where the United States is 

the defendant and the plaintiff is not suing for money improperly exacted or retained, the basis of 

the federal claim-whether it be the Constitution, a statute, or a regulation-does not create a cause 

of action for money damages unless, as the Court of Claims has stated, that basis ‘in itself . . . 

                                                 
4/   See 42 U.S.C. § 9605(a)(8)(B). 
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can fairly be interpreted as mandating compensation by the Federal Government for the damage 

sustained.’” (quoting Eastport S.S. Corp., 372 F.2d at 1009)). 

 In its Third Cause of Action, plaintiff fails to meet the critera for Tucker Acts jurisdiction 

because plaintiff cannot show a money-mandating duty.  The only statutory or regulatory 

provision cited by plaintiff is 25 U.S.C. § 162a.  Compl., ¶ 26.  The 1994 Act added subdivision 

(d) to Section 162a, which states, in relevant part, that the proper discharge of the Secretary of 

the Interior’s trust responsibilities to Indian tribes includes “[a]ppropriately managing the natural 

resources located within the boundaries of Indian reservations and trust lands.”  25 U.S.C. § 

162a(d)(8).  This provision of the 1994 Act is not money-mandating in breach, and should not 

form the basis for subject-matter jurisdiction over plaintiff’s Third Cause of Action.   

 “Appropriately managing” non-monetary Indian trust resources and acting “in the best 

interest of the Indians,” while laudable goals of federal Indian policy, do not rise to the level of 

specific, enforceable, trust obligations that compel―or be inferred to compel―compensation by 

the United States of the Court finds that they have been breached.  but those policy aspirations 

alone are not money-mandating in breach.  “The Federal Government’s liability cannot be 

premised on control alone.”  Navajo II, 556 U.S. at 301.  The specific statute upon which 

plaintiff invokes Tucker Act jurisdiction has to be “fairly interpreted as mandating compensation 

by the Federal Government for the damage sustained,” Mitchell II, 463 U.S. at 473, and is 

“reasonably amenable to the reading that it mandates a right of recovery in damages,” United 

States v. White Mountain Apache Tribe, 537 U.S. 465, 473 (2003).  Here, Section 162a(d)(8) is 

similar to the government’s general obligations under the Dawes Act to hold land “in trust for the 

sole use and benefit” of Indian allottees , which the Supreme Court deemed to be an insufficient 

basis for conferring subject-matter jurisdiction in Mitchell I.  445 U.S. at 542-3.   
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 The fact that loss of maximum revenue may be a consequential harm from polluted or 

contaminated land is not sufficient to convert a statutory trust obligation into an obligation that is 

money mandating in breach.  Plaintiff is not entitled to sue for “indirect or consequential 

business, economic, or personal damages due to the loss (total or partial) of their property . . . as 

a consequence of federal mismanagement of their property.”  Mitchell v. United States, 664 F.2d 

265, 273-4 (Fed. Cir. 1981) (en banc).  Thus, Section 162a(d)(8) does not provide a basis for 

subject-matter jurisdiction for plaintiff’s Third Cause of Action. 

 Plaintiff’s claim that it could have maximized rental income from its land, if the land had 

not been contaminated, is similar to the “failure to maximize” claims that the Supreme Court 

rejected in the Navajo decisions.  As summarized by the Federal Circuit, “[i]n light of Navajo 

Nation, we are compelled to find that the Tribes’ argument that the Government mismanaged its 

sand and gravel assets is not a valid claim for relief given that the Government did not have a 

fiduciary or statutory duty to maximize the prices obtained under the leases entered into between 

the tribes and third parties.”  Shoshone II 364 F.3d at1350.   

 Furthermore, other federal statutes provide specific remedies to plaintiff for 

environmental harm, precluding Tucker Act jurisdiction.  The Comprehensive Environmental 

Response, Compensation, and Liability Act (“CERCLA”), as amended 42 U.S.C. §§ 9601-9675, 

was designed to promote the timely cleanup of hazardous waste sites and to ensure that the costs 

of such cleanup efforts were borne by those responsible for the contamination.  Burlington N. 

and Santa Fe Ry. Co. v. United States, 556 U.S. 599, 602 (2009).  The statute imposes liability 

on the polluter or the responsible party for environmental harm.  42 U.S.C. § 9607.  It provides 

Indian tribes, such as plaintiff, 42 U.S.C. § 9626, a mechanism to seek recoupment of response 

costs from the “Superfund,” 42 U.S.C. § 9612; to seek contribution or recovery costs, 42 U.S.C. 
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§ 9613; and to seek natural resource damages from responsible parties, 42 U.S.C. § 9607.  The 

district courts have exclusive and original jurisdiction over CERCLA claims.  42 U.S.C. § 

9613(b).  Plaintiff has previously availed itself of CERCLA’s provisions to recover 

environmental damages from responsible parties.  See Quapaw Tribe of Okla. v. Blue Tee Corp., 

653 F. Supp. 2d 1166, 1174-75 (N.D. Okla. 2009).   

 The Supreme Court has long eschewed the “mischiefs that would result[] if the aggrieved 

party could disregard the provisions in the system designed expressly for his security and benefit, 

and sue at any time in the Court of Claims” under the Tucker Acts.  Nichols v. United States, 74 

U.S. 122, 131 (1868).  Where another statute provides “a forum for adjudication, a limited class 

of potential plaintiffs, a statute of limitations, a standard of review, and authorization for judicial 

relief” that “precisely drawn, detailed” statute precludes resort to a separate Tucker Act remedy.  

Hinck v. United States, 550 U.S. 501, 506 (2007).  For example, where the “comprehensive and 

integrated” review provisions of the Civil Service Reform Act did not provide for judicial review 

of the plaintiff’s suspension from federal employment, the plaintiff could not seek compensation 

for that suspension through a Back Pay Act suit against the United States under the Tucker Act.  

United States v. Fausto, 484 U.S. 439, 454 (1988).  Thus, the reach of Tucker Act jurisdiction is 

limited by the specific-governs-the-general principle; where another more specialized statutory 

remedy already exists, such claims are not separately enforceable in a suit for monetary 

compensation under the Tucker Acts. 

 In its Third Cause of Action, plaintiff is attempting nothing more than an end-run around 

CERCLA, as well as potential state-law tort claims that are outside this Court’s subject-matter 

jurisdiction.  CERCLA provides a comprehensive remedial scheme to address environmental 

contamination.  It provides a venue (the district courts), a liability scheme, a compensation 
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framework, and a standard of review (including strict-liability concepts).  CERCLA’s provisions 

are available to a limited class of plaintiffs, including Indian tribes like plaintiff.  In light of the 

“balance, completeness, and structural integrity” of the CERCLA remedy, that “precisely drawn, 

detailed statute pre-empts more general remedies,” Brown v. Gen. Serv. Admin., 425 U.S. 820, 

828-34 (1976), such as plaintiff’s resort to the Tucker Acts and the general trust relationship 

here.  Thus, this Court does have subject-matter jurisdiction and should dismiss plaintiff’s Third 

Cause of Action. 

B. The Statute of Limitations Bars Plaintiff’s Catholic Mission Land Claims. 
 
 As noted above, plaintiff alleges that, inter alia, the United States, “in flagrant violation 

of Defendant’s fiduciary duty and trust responsibility,” transferred the 40-acre Catholic Mission 

Land in fee to the Catholic Church in 1908.  Compl., ¶ 18.  As a result of this alleged breach, 

plaintiff seeks damages equivalent to lost rental income for the period 1908 to the 1980s, when 

the Catholic Mission Land was restored to trust status.  Id., ¶¶ 20-21.  Plaintiff’s Catholic 

Mission Land claims are barred by the applicable six-year statute of limitations and should be 

dismissed. 

 The six-year statute of limitations set forth in 28 U.S.C. § 2501 is a jurisdictional 

requirement for a suit in this Court.  John R. Sand & Gravel Co. v. United States, 457 F.3d 1345, 

1354 (Fed. Cir. 2006); Brickwood Contractors, Inc. v. United States, 77 Fed. Cl. 624, 629 (Fed. 

Cl. 2007).  “Claims by individual Indians or Tribes for breach of trust are subject to the same six-

year statute of limitations under 28 U.S.C. § 2501 that applies to other litigation against the 

United States under the Tucker Act.”  Hopland Band of Pomo Indians v. United States, 855 F.2d 

1573, 1578 (Fed. Cir. 1988).  The statute begins to run when the “claim first accrues.”  28 U.S.C. 

§ 2501.  A claim against the United States first accrues on the date when all the events have 
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occurred which fix the liability of the government and entitle the claimant to institute the action.  

Kinsey v. United States, 852 F.2d 556, 557 (Fed. Cir. 1988).  Additionally, a claim first accrues 

when the operative facts exist and are not inherently unknowable.  Menominee Tribe v. United 

States, 726 F.2d 718, 720-22 (Fed. Cir. 1988).  Indian beneficiaries, like other plaintiffs, are 

charged with notice of the facts that would have been uncovered by an inquiry appropriate under 

the circumstances.  Id.  Inquiry notice is evaluated by an objective standard.  Fallini v. United 

States, 56 F.3d 1378, 1380 (Fed. Cir. 1995).  This objective standard applies equally to Indian 

breach of trust claims.  San Carlos Apache Tribe v. United States, 639 F.3d 1346, 1350 (Fed. Cir. 

2011). 

 Plaintiff knew or should have known that it was divested of the Catholic Mission Land in 

1908.  At a minimum, plaintiff had actual knowledge that the Catholic Mission Land was held in 

fee by the Catholic Church, not in trust, when the land was “returned to trust status [in the 

1980s].”  Compl., ¶ 20.  Where activities are open and notorious the claimant is “on inquiry as to 

its possible injury.”  Cotton Petroleum Corp. v. United States, 228 Ct. Cl. 864, 867 (1981).  Here, 

plaintiff knew of its Catholic Mission Land-related claims by no later than “the 1980s,” and 

therefore plaintiff’s claims were barred by operation of the statute of limitations by no later than 

the 1990s.  Yet, plaintiff did not assert its claims by filing this case until September 11, 2012.  

Because plaintiff failed to assert its claims until then, plaintiff’s claims regarding the Catholic 

Mission Land are untimely.  Thus, this Court lacks subject-matter jurisdiction and should dismiss 

the claims. 

 Plaintiff’s Catholic Mission Land claims are trust asset mismanagement claims that are 

subject to the six-year statute of limitations and are unaffected by the various Department of the 

Interior Appropriations Acts enacted by Congress for the last several years.  The Consolidated 
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Appropriations Act, 2012, Pub. L. No. 112-74, 125 Stat. 786, provides, in part, 

[t]hat, notwithstanding any other provision of law, the statute of limitations shall 
not commence to run on any claim, including any claim in litigation pending on 
the date of the enactment of this Act, concerning losses to or mismanagement of 
trust funds, until the affected tribe or individual Indian has been furnished with an 
accounting of such funds from which the beneficiary can determine whether there 
has been a loss. 
 

Id., Div. E, Tit. I, Office of the Special Trustee [125 Stat. at 1002].5/  For claims that fall within 

the ambit of the Appropriations Act, the statute of limitations does not commence to run until the 

tribe is provided with a meaningful accounting.  Shoshone II, 364 F.3d at 1347.  But the 

Appropriations Act does not reach all trust mismanagement claims.  The Appropriation Act’s 

outer boundaries have been delineated by the Federal Circuit.  The Appropriations Act “applies 

to losses or mismanagement of trust funds only.”  Shoshone IV, 672 F.3d at 1034.  The 

Appropriations Act does not apply to “claims involving trust assets.”  Shoshone II, 364 F.3d at 

1350.  As such, “[a] claim premised upon the terms of a lease being suboptimal is a claim related 

to trust assets, and, therefore, outside the scope” of the Appropriations Act.  Shoshone IV, 672 

F.3d at 1035.  Similarly, “a claim premised upon the Government’s failure to collect royalties in 

accordance with a hypothetical lease is a claim for mismanagement of trust assets.”  Id.   

 In this case, plaintiff claims that the United States unlawfully alienated the Catholic 

Mission Land at a specific point in time, 1908.  Compl., ¶ 18.  That alleged breach of trust 

involves title to real property, and it has nothing to do with “losses to or mismanagement of trust 

funds.”  Because plaintiff’s Catholic Mission Land claims are trust asset mismanagement claims, 

                                                 
5/   The first version of this provision was passed in 1990.  The original version provided, 
inter alia, “[n]otwithstanding any other provision of law, the statute of limitations shall not 
commence to run on any claim concerning losses to or mismanagement of trust funds, until the 
affected tribe or individual Indian has been furnished with the accounting of such funds.”  104 
Stat. 1915.  The provision was modified, in minor ways every year, until the current version, 
which was adopted in 2003.  117 Stat. 11, 236. 
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the Appropriations Act does not apply, plaintiff’s claims are untimely, and those claims should 

be dismissed for lack of subject-matter jurisdiction. 

C. A More Definite Statement is Appropriate. 
 
 As set forth above, the complaint raises substantial threshold issues that go to the heart of 

the United States’ limited waiver of sovereign immunity in the Tucker Acts and this Court’s 

subject-matter jurisdiction.  A more definite statement by plaintiff, setting forth the specific 

statutory or regulatory provisions that it believes are money-mandating in breach and that the 

United States has allegedly violated, will allow the Court and the parties to test the jurisdictional 

basis for plaintiff’s claims at the pleading stage.  “Developing a factual record is responsible for 

much of the cost of litigation.  Discovery is a conspicuous example, and the preparation and 

examination of witnesses at trial is another.”  United States v. Tohono O’Odham Nation, ___ 

U.S. ___, 131 S. Ct. 1723, 1730 (2011).   Delaying resolution of jurisdictional issues until after 

plaintiff has specified its claims in discovery will not “secure the just, speedy, and inexpensive 

determination” of this action.  RCFC 1.  Because jurisdiction is a threshold issue, Steel Co., 523 

U.S. at 94-95, and jurisdictional defects to plaintiff’s claims may be revealed by a more definite 

statement, a more definite statement is appropriate here to “narrow the issues and disclose the 

boundaries of the claim and defense,” Williams, 526 F.2d at 714.  

V. CONCLUSION 
 
 For the reasons stated herein, the United States respectfully requests that this Court 

dismiss plaintiff’s claims, except for plaintiff’s claims with respect to annuity payments under 

the Treaty of 1833 and leasing on the Quapaw Industrial Park, for lack of subject-matter 

jurisdiction.  Alternatively, the Court should compel plaintiff to produce a more definite 

statement. 
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