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SUMMARY AND STATEMENT REGARDING ORAL ARGUMENT

Loretta Runs After appeals the district court’s dismissal of her Federal Tort 

Claims Act (“FTCA”) case brought on behalf of the minor T.M.  The case involves 

allegations of negligence by the staff at the Cheyenne River Sioux Tribe detention 

facility during T.M.’s incarceration.  The district court dismissed Runs After’s 

Amended Complaint because she failed to provide evidence of her authority to act 

on behalf of T.M. at the administrative stage of the proceedings, and therefore,

deprived the district court of subject matter jurisdiction.  In her appeal, Runs After 

admits that she failed to present evidence of authority.  Instead, Runs After 

requests that this Court create an extenuating circumstances exception to the 

jurisdictional presentment requirements contained in the FTCA.

The United States opposes Runs After’s argument.  It also respectfully 

submits that the facts and legal arguments are adequately presented in the briefs 

and record and that the decisional process would not be significantly aided by oral 

argument.  Accordingly, the United States does not request oral argument.
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JURISIDICTIONAL STATEMENT1

Runs After appeals from a final order of the district court in a civil case 

brought under the FTCA.  Runs After asserted jurisdiction under 28 U.S.C. § 1346.

The United States, however, believes the district court lacked federal subject 

matter jurisdiction.  The district court’s judgment was entered on July 19, 2012.  

CR 34. Runs After filed a timely notice of appeal on August 17, 2012.  This Court 

has appellate jurisdiction pursuant to the provisions of 28 U.S.C. § 1291.

1 The Appellee, United States of America, shall be referred to as the “United 
States” or” Government.”  The Department of Interior shall be referred to as 
“Agency.” The Appellant, Loretta Runs After, shall be referred to as “Runs After.” 
References to the minor child, Runs After's great-grandchild, shall be denoted by 
the letters "T.M." References to the clerk's record will be denoted by the letters 
"CR," followed by the appropriate docket number. References to the appellant
Runs After's brief will be denoted by the letters "AB," followed by the appropriate 
page number. References to the appendix shall be denoted by the letter "A"
followed by the appropriate page number.
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STATEMENT OF THE ISSUE PRESENTED FOR REVIEW

WHETHER THE DISTRICT COURT ERRED WHEN IT REFUSED 
TO CREATE AN EXTENUATING CIRCUMSTANCES EXCEPTION 
TO THE JURISIDICTIONAL PRESENTMENT REQUIREMENTS 
CONTAINED IN 28 U.S.C. § 2675.

28 U.S.C. § 2675

Mader v. United States, 654 F.3d 794 (8th Cir. 2011)(en banc)

Ace Property and Casualty Insurance Co. v. FCIC, 440 F.3d 992 (8th Cir. 
2006)  
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STATEMENT OF THE CASE

Loretta Runs After filed her Complaint on August 27, 2010. CR 1. Runs 

After amended her Complaint, with leave of Court, on September 29, 2010.  CR 7.  

The United States filed a motion to dismiss pursuant to Fed. R. Civ. P. 12(b)(1) on

January 5, 2012.  CR 25.  Runs After responded on January 26, 2012.  CR 28.  The 

United States replied on February 15, 2012.  CR 32.   The district court filed its 

Order Granting Motion to Dismiss on July 19, 2012.  CR 34.  Runs After filed her 

Notice of Appeal on August 17, 2012.  CR 35.

STATEMENT OF FACTS

Runs After is T.M.’s great grandmother.2 AB 6. She alleges that, T.M., a 

minor, was assaulted by fellow inmates and had a large “C” branded on his arm

while he was detained  in a tribal juvenile detention facility operated by the 

Cheyenne River Sioux Tribe (“CRST”).3 CR 7 at pg. 1.  Runs After also alleges 

that another juvenile inmate sexually assaulted T.M.  CR 7 at pg. 2.  Although 

2 Throughout the litigation in district court, Runs After identified herself as 
T.M.’s grandmother. A 31 at ¶ 1.  However, in this appeal, Runs After identifies 
herself as T.M.’s great grandmother.  AB 6.  The record does not contain sufficient 
information to determine Runs After’s true relationship to T.M., but the United 
States will refer to her as T.M.’s great-grandmother in this brief.

3 CRST operates the detention facility pursuant to a section 638 self-
determination contract under the Indian Self Determination and Education 
Assistance Act (“ISDEAA”) of 1975. As such the CRST Detention Facility is
covered by FTCA.  See 25 U.S.C. § 450f(c). 
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Runs After does not provide an exact date for the alleged injuries, the Amended 

Complaint avers that the assault occurred while T.M. was detained in September

2008.  CR 7 at pg. 1. The United States denies that the sexual assault occurred and 

denies that the CRST detention officials were negligent. CR 10.

Attorney James Cerney (“Cerney”) submitted the administrative claim on 

behalf of the claimant T.M., via Standard Form 95 (“SF 95"), to the Department of 

Interior Office of the Field Solicitor (“Solicitor”4) in Ft. Snelling, Minnesota. A 19.

The SF 95 was signed and submitted by Cerney on June 17, 2009, and was 

received by the Solicitor’s Office in the Twin Cities on June 19, 2009. A 17 at ¶¶ 

1 and 2. Attorney Margaret Bad Warrior (“Bad Warrior”) was also listed on the SF 

95. Id.  The relevant portion on the SF 95 states:  “If the claim is signed by the 

agent or legal representative, it must show the title or legal capacity of the person 

signing and be accompanied by evidence of his/her authority to present a claim on 

behalf of the claimant as agent, executor, administrator, parent, guardian or other 

representative.”  A 58.  The SF 95 identifies T.M. as the claimant and Cerney and 

Bad Warrior as his representatives.  Id. at Box 20. Runs After was not mentioned 

on the SF 95.  Id. The claim and submission did not provide any evidence that

Cerney, Bad Warrior, or anyone else had authority to act on behalf of the 

claimant, T.M.  A 17 at ¶ 3. The only mention of Runs After was contained in a 

4 Throughout this brief, the United States intends to use the words "Solicitor" 
and "Agency" interchangeably.
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Cash Bond and Application for Temporary Release issued following the events 

that give rise to this litigation.  A 54 - 55.  The Cash Bond was signed by Runs 

After and purports to identify her as a parent/guardian. A 52; A 54. Upon receipt of 

the claim, the Agency requested, in a letter dated November 23, 2009, that 

evidence of authority to represent T.M. be provided within 20 days, in writing.  A

17 at ¶ 4; A 22. The Agency did not receive a response to its November 23, 2009 

request for evidence of authority. A 17 at ¶ 4.

The Agency again requested evidence of authority by letter dated February 

1, 2010. A 18 at ¶ 5; A 24-25.  Instead of providing evidence of authority, Cerney

provided a Retainer Contract/ Attorney Agreement (“Retainer”) signed by 

attorneys Cerney and Bad Warrior as well as Runs After.  A 18 at ¶ 6; A 26-27.

The Retainer identified Runs After as the “legal custodian of T.M.”  Id. However 

the Retainer provided no evidence that Runs After was duly appointed to represent 

the interests of T.M. in the claim. Id.

Subsequently, the administrative claim was denied by the Office of the Field 

Solicitor, and notification was mailed to Runs After’s counsel on March 23, 2010.  

A 18 at ¶ 7; A 28-29.  The March 23, 2010, denial specifically stated, “if a request 

for reconsideration is submitted, please also provide evidence that Ms. Runs After 

is the legal custodian of T.M.”  Id. at FN 1.  Runs After did not file a request for 
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reconsideration, nor did she submit evidence of authority.  A 28 at FN 2. Instead, 

Runs After proceeded with this FTCA action in district court. 

The United States filed its Motion To Dismiss for lack of subject matter 

jurisdiction on January 5, 2012,  (CR 25), arguing that Runs After failed to exhaust 

her administrative remedies by failing to provide evidence of authority to represent 

the claimant.  CR 26.  Runs After responded to the United States’ Motion on 

January 26, 2012.  CR 28.  Runs After argued that the Agency was provided with 

evidence of authority (CR 28 at pg. 7), that the United States did not specifically 

ask for a court order proving authority (CR 28 at pg. 10), and that she had actual 

authority to proceed on T.M.’s behalf (CR 28 at pg. 9).  The United States replied 

on February 15, 2012.  CR 32.

The district court dismissed Runs After’s Complaint on July 19, 2012.  CR 

34.  The district court found that Runs After failed to provide evidence of her 

authority to represent T.M.  CR 34 at pgs. 13-14.  The district court also explained 

that assertion of actual authority does not remedy a failure to provide the Agency 

with evidence of such authority.  CR 34 at pg. 15.  Relying on the holding in 

Mader v. United States, 654 F.3d 794 (8th Cir. 2011)(en banc), the district court 

held that Runs After’s failure to provide evidence of her authority deprived the 

district court of subject matter jurisdiction.  CR 34. 
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SUMMARY OF THE ARGUMENT

The district court did not err when it dismissed Runs After’s Amended 

Complaint.  Runs After failed to comply with the presentment requirements of     

28 U.S.C. § 2675(a), because she did not provide evidence of her authority to 

prosecute an FTCA claim on behalf of T.M. Without evidence of authority, §

2675’s presentment requirements are not satisfied, and the administrative claim 

remains inchoate and unperfected, because the presentment requirements are 

jurisdictional. Runs After’s request for a judicially created “extenuating 

circumstances” exception overlooks these principles and is precluded by binding 

precedent.

ARGUMENT

THE DISTRICT COURT DID NOT ERR WHEN IT REFUSED TO 
CREATE AN EXTENUATING CIRCUMSTANCES EXCEPTION TO 
THE JURISIDICTIONAL PRESENTMENT REQUIREMENTS 
CONTAINED IN 28 U.S.C. § 2675.

A. Standard of review.

The standard of review for a motion to dismiss for lack of subject matter 

jurisdiction pursuant to Federal Rule of Civil Procedure 12(b)(1) is de novo. A.J. 

ex rel. Dixon v. UNUM, 2012 WL 5055132 at 1 (8th Cir., October 19, 2012).
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B. Compliance with § 2675’s presentment requirements is jurisdictional 
and cannot be waived.

“[S]overeign immunity shields the Federal Government and its agencies 

from suit. Sovereign immunity is jurisdictional in nature.  Indeed, the ‘terms of 

[United States’] consent to be sued in any court define that court’s jurisdiction to 

entertain the suit.’”  Fed. Deposit Ins. Corp. v. Myers, 510 U.S. 471, 475, 114 S. 

Ct. 996, 127 L.Ed.2d 308 (1994) (internal citations omitted). 

The FTCA is a limited waiver of sovereign immunity which permits 

“persons injured by federal-employee tortfeasors to sue the United States for 

damages in federal district court.”  Mader, 654 F.3d at 797.  Congress also enacted 

certain requirements for claimants before the United States consents to be sued.  

Specifically, “[a]n [FTCA] action shall not be instituted upon a claim against the 

United States ... unless the claimant shall have first presented the claim to the 

appropriate Federal agency and his claim shall have been finally denied by the 

agency.” 28 U.S.C. § 2675(a).  Along with 28 U.S.C. § 2675, Congress enacted 28 

U.S.C. § 2672 which permits the United States to “consider ascertain, adjust, 

determine, compromise, and settle any [FTCA] claim.” The Attorney General 

promulgated regulations to define the presentment requirement as follows:

For purposes of the provisions of 28 U.S.C. § 2401(b), 
2672, and 2675, a claim shall be deemed to have been 
presented when a Federal agency receives from a 
claimant, his duly authorized agent or legal 
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representative, [1] an executed Standard Form 95 or other 
written notification of an incident, [2] accompanied by a 
claim for money damages in a sum certain for injury to or 
loss of property, personal injury, or death alleged to have 
occurred by reason of the incident; and [3] the title or 
legal capacity of the person signing, and is accompanied 
by evidence of his authority to present a claim on behalf 
of the claimant as agent, executor, administrator, parent, 
guardian, or other representative.

28 C.F.R. § 14.2(a) .  This Court has held "that a properly 'presented' claim under § 

2675(a) must include evidence of a representative's authority to act on behalf of the 

claim's beneficiaries under state law." Id. at 803. Therefore, evidence of authority 

is not merely an administrative requirement of 28 C.F.R. § 14.2(a), but is an

integral part of § 2675(a). Id. at 803-04.  Indeed, this Court explained that it 

would read the evidence of authority requirement into § 2675(a) even if there were 

no 28 C.F.R. § 14.2(a). Id. "The Attorney General's regulation is, in essence, 

merely a paraphrase of the inherent requirements of §§ 2675(a) and 2672." Id.

Because § 2675 is a jurisdictional statute, “exhaustion of administrative 

remedies cannot be excused or waived and the failure by a party to exhaust is a 

jurisdictional bar.”  Ace Property and Casualty Ins. Co. v. FCIC, 440 F.3d 992, 

996 (8th Cir. 2006).  Further, jurisdictional statutes are not subject to exceptions 

based upon equitable or unique circumstances.  See Bowles v. Russell, 551 U.S. 

205, 213-14 (2007) (because notice of appeal in a civil case is a jurisdictional 
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requirement, the Supreme Court cannot create equitable exceptions based upon 

unique circumstances).

Here, Runs After failed to satisfy the jurisdictional requirements of § 2675 

by properly presenting her claim.  The statute, the Attorney General’s regulation 

and the SF 95 required evidence  that the person brining a claim under the FTCA 

had the legal authority to act on behalf of a minor claimant.  In South Dakota,  this 

requires the appointment of a guardian or conservator for that purpose:

A minor may enforce his rights by civil action, or other 
legal proceedings, in the same manner as a person of full 
age. However, a guardian or conservator must be 
appointed to conduct the same.

S.D.C.L. § 26-1-3.

In this case, though, Runs After did not provide any information that she 

had, in fact, been appointed to prosecute the claim on behalf of T.M. under 

provisions of either state law or  tribal law.  She admits as much in her brief (AB 7-

8) and rests her appellate challenge to the district court’s order solely upon her 

effort to seek a judicially-created exception to the claims presentment requirements 

of § 2675.  This claim, however, is unsustainable and squarely precluded by the 

binding precedent set out above.
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C. Even if this Court were to allow consideration of an extenuating 
circumstance, Runs After has not demonstrated extenuating 
circumstances. 

  
Even if an extenuating circumstances exception to § 2675(a) existed, Runs 

After has not demonstrated extenuating circumstances.  Without any evidence, 

Runs After speculates that rural attorneys are less capable and have fewer 

resources to handle a FTCA case when compared to their urban counterparts.5  AB 

9-12.  However, presenting evidence of authority is not a resource issue and not 

an extenuating circumstance due to the rural location of Runs After’s counsel.

“[A]gencies simply cannot meaningfully consider FTCA claims with an eye 

towards settlement if representatives fail to first present evidence of their authority 

to act on behalf of claims’ beneficiaries.”  Mader 654 F.3d at 803.  This Court 

further explained the importance of evidence of authority as follows:

The presentation of such evidence is not a pointless 
administrative hurdle—it is fundamental to the
meaningful administrative consideration and settlement 
process contemplated in §§ 2675(a) and 2672. Moreover, 
we note that the presentation of such evidence is far from 
burdensome. Assuming a representative is, in fact, duly 
authorized to present an FTCA claim on behalf of 
beneficiaries under applicable state law, evidence of such 
authority is uniquely in the representative's possession.

Id. at 803-4.

5 Runs After did not argue the relative disadvantages of rural attorneys 
compared to their urban colleagues in the district court.
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Finally, whether Runs After had actual authority does not create an 

extenuating circumstance.  The Mader inquiry and holding focus on whether 

evidence of authority was presented, not on whether actual authority existed.6

“…[A] properly presented claim under § 2675(a) must include evidence of a 

representative’s authority to act on behalf of the claim’s beneficiaries under state 

law.”  Mader at 803.  Indeed, this Circuit considered the lack of  actual authority in 

Mader as an alternative ground to deny her claim.  Id. at 808.   Compliance with 

the presentment requirement “…is a jurisdictional term of the FTCA’s limited 

waiver of sovereign immunity.”  Id.  The presentment requirement is not satisfied 

if actual authority exists, but evidence of such is never presented.

CONCLUSION

Based on the foregoing, the United States respectfully requests that this 

Court affirm the district court’s decision dismissing the Amended Complaint in all 

respects.

6 Runs After also claims that she had actual authority although she 
acknowledges she did not provide it.  AB 11.  The United States disputes that Runs 
After had actual authority to prosecute the claim on behalf of T.M. based upon the 
2002 temporary custody order (A-35).  See AB 11; but see A 69 (district court 
suggests, without any analysis, that Runs After “appears” to have authority, but 
that it does not matter since evidence of authority was not presented to the agency).
Regardless, the question of whether she had actual authority is not before this 
Court because it is not a relevant inquiry under this Court’s decision in Mader.
Whether she did or did not is not relevant and certainly does not constitute an 
extenuating circumstance.
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