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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEBRASKA

RICHARD M. SMITH, et al.,

Plaintiffs,

v.

MITCH PARKER, in his official
capacity as Chairman of the Omaha
Tribal Council, et al.,

Defendants.

C.A. NO. 4:07-CV-3101

DEFENDANTS' BRIEF IN OPPOSITION TO
MOTION OF STATE OF NEBRASKA FOR LEAVE TO INTERVENE AS PLAINTIFF

INTRODUCTION

Defendants respectfully submit this Brief in Opposition to the State of Nebraska's Motion

for Leave to Intervene as Plaintiff (ECF 87). Because the State fails to meet the criteria for

intervention, the Motion should be denied.

ARGUMENT

I. The State Does Not Meet the Criteria for Intervention as a Matter of Right.

Under Fed. R. Civ. 24(a)(2), the State is entitled to intervene as a matter of right if:

1) the application to intervene is timely; 2) it has a cognizable interest in the subject matter of the

litigation; 3) the interest may be impaired as a result of the litigation; and 4) the interest is not

adequately protected by the existing parties to the litigation. United States v. Union Elec. Co., 64

F.3d 1152, 1160 (8th Cir. 1995).

A. The State's Motion is Not Timely

In determining whether a motion to intervene is timely, the Court considers four factors:

a) length of time the intervenor knew or should have known of his interest in the case and the

reason for delay in seeking intervention; b) prejudice caused to the original parties by the delay,
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including a consideration of how far the litigation had progressed at the time of the Motion to

intervene; c) prejudice caused to the intervenor if the motion is denied; and d) any other unusual

circumstances. Heartwood, Inc. v. U.S. Forest Service, Inc., 316 F.3d 694, 701 (7th Cir. 2003);

accord Arrow v. Gambler's Supply, Inc., 55 F.3d 407, 409 (8th Cir. 1995).

1. Length of time the intervenor knew or should have known of his interest
in the case

The State concedes it has known of this lawsuit since it was filed just over six years ago

on April 11, 2007. (ECF 88 at 7). However, the State claims it abstained from participating

because of a Department of Interior opinion (the "Kimball Opinion") that the Omaha Reservation

was diminished by the Act of 1882. (Id. at 6). It now claims the Department of Justice's

"reversal in posture" and "abrupt policy reversal" makes it "vital" that the State respond as a

party. (Id. at 7). This argument does not withstand scrutiny for at least two reasons.

First, the State's position that it relied upon the Department of Interior opinion is

fabricated. The State admitted in 2007 that it could not reasonably rely on the Department of

Interior employee opinion in forming its own:

We understand, however, that despite the opinion given by Ms. Kimball in her
letter dated June 20, 1989, the current United States Department of Interior
Superintendent, as well as the Omaha Tribe, may disagree with our opinion
regarding the diminishment of the Omaha Reservation.

(ECF 8-3 at 5 of 13, Nebraska Atty. Gen. Letter dated 2/15/2007). The State's decision not to

intervene or participate as amicus six years ago had nothing to do with the Kimball Opinion.

Second, assuming, arguendo, that the Kimball Opinion was at all relevant to the State's

decision six years ago, the Motion would still be untimely. The Department of the Interior

superseded the Kimball Opinion on April 24, 2008. (Ex. 1, Wilfahrt Opinion). The Department

of Interior later expressly disavowed Ms. Kimball's opinion of diminishment on April 16, 2012.

(Ex. 2, Kunesh Memorandum). The Wilfahrt Opinion was one of the material issues raised and
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argued during the Tribal Court proceeding, yet the State took no action to intervene or otherwise

participate, even though the Department of Justice participated as amicus curiae in that

proceeding.

The fact that the Department of Justice relied upon the Wilfahrt Opinion in its amicus

brief to the Omaha Tribal Court and is also invited to provide an amicus curiae brief in this

action does not give rise to a need for intervention. The State's Motion is simply untimely and its

opportunity to submit an amicus brief to this Court is more than sufficient.

The State next makes the remarkable assertion that the timing of its Motion to Intervene

should be measured solely on activity in this Court, as opposed to acknowledging the years of

litigation that transpired in the Tribal Court. The State's desire to ignore the Tribal Court and

subvert its authority is contrary to principles of comity and tribal sovereignty:

As in cases raising comity concerns regarding federal-state jurisdiction, comity
concerns in federal-tribal civil jurisdiction arise out of mutual respect between
sovereigns. In the realm of federal-tribal jurisdiction, however, Congress has
expressed an additional interest in promoting the development of tribal
sovereignty. The Supreme Court has recognized this congressional intent and
assiduously advocated federal abstention in favor of tribal courts.

Smith v. Moffett, 947 F.2d 442, 445 (10th Cir. 1991) (citations to United States Supreme Court

precedent omitted).

In the five-plus years this matter was pending in the Omaha Tribal Court, the State of

Nebraska made no attempt to participate as amicus curiae, intervention, or otherwise. In fact,

the State took the express position that this case involved "issue[s] of federal law." (ECF 8-3 at

5 of 13).

The State's reliance upon Mille Lacs Band of Chippewa Indians v. Minnesota, 989 F.2d

994 (8th Cir. 1993), is misplaced. In that case, the Eighth Circuit reversed the lower court's

finding of untimeliness where the motions to intervene were filed long before the discovery
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deadline, noting that "the underlying litigation had not progressed significantly by the time they

moved to intervene." Id. at 999. Quite the contrary is true here.

On October 4, 2007, this Court stayed this action and directed the Plaintiffs to exhaust

their remedies in tribal court before any further proceedings would occur in this Court. (ECF

53). The parties engaged in written discovery and conducted numerous depositions. (See Status

Reports, ECF 56-58, 62-63, 65, 67-68, 70-75, 81-82). The parties’ experts conducted extensive

and exhaustive research in arriving at their respective opinions, and both experts were deposed in

2012. Thereafter, the parties filed cross-motions for summary judgment. The Tribal Court

entered its thorough and comprehensive opinion on February 4, 2013, just five months after the

motions were submitted and oral argument conducted.

The State's attempt to intervene after a decision on a dispositive motion is not, under any

stretch, timely. The Court may exercise its discretion to deny intervention on the basis of

untimeliness standing alone. Union Elec., 64 F.3d at 1158 (noting that the timeliness

determination is reviewed for abuse of discretion).

2. Prejudice caused to the original parties by the delay

The State is raising the same factual and legal issues that were already litigated by the

existing parties. (ECF 87 at 5-11). Summary judgment was entered for Defendants on the merits

of the dispute and all the State's contentions were raised by the Plaintiffs in the Tribal Court.

Defendants would be prejudiced by having to respond to, and relitigate these identical issues

which the State could have chimed in on years ago. Cf. Medical Liability Mut. Ins. Co. v. Alan

Curtis LLC, 485 F.3d 1006, 1009 (8th Cir. 2007) (finding no abuse of discretion in denying

intervention on ground that it would cause undue prejudice and delay where intervention not

sought until one year after suit filed and shortly before discovery deadline).
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3. Prejudice caused to the intervenor if the motion is denied

The State will suffer no prejudice if denied intervention because it may participate as

amicus curiae. The State admits that it seeks intervention in order to "have the opportunity to

respond to claims raised in the existing parties summary judgment briefs" and concedes that its

claims are identical to those raised by Plaintiffs. (ECF 87 at 2 & ECF 88 at 7).

Where the State would present no new questions to the Court, the conferring of amicus

status is generally preferred over a grant of intervention. Oregon Environmental Council v.

Oregon Dep't of Environmental Quality, 775 F.Supp. 353, 360 (D. Or. 1991); accord Piedmont

Paper Products, Inc. v. American Financial Corp., 89 F.R.D. 41, 45 (S.D. Ohio 1980) (denying

intervention because applicant could offer nothing to action that he could not offer by way of

amicus briefs); McKinstry v. Genesee County Circuit Judges, 669 F.Supp. 801, 803 (E.D. Mich.

1987) ("Where he presents no new questions, a third party can contribute usually most

effectively and always more expeditiously by a brief amicus curiae and not by intervention.")

(citations omitted).

The filing of an amicus brief, which this Court has already invited, adequately provides

the State the opportunity to assert its positions.

4. Any other unusual circumstances

The State declares that the residents within the disputed area, and the State's authority

over the region are in "immediate and material harm[.]" (ECF 88 at 2). This assertion is

offensive, and utterly without factual support or legal merit.

It is the norm for federal, state, tribal and other local authorities to exercise concurrent

and joint jurisdiction over tribal land. The Department of Justice routinely exercises criminal

jurisdiction over certain "major" crimes committed on reservations. Indian Major Crimes Act,

18 U.S.C. 1153. Additionally, the State routinely remits the tribal share of the fuel tax revenue
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attributable to retailers located on reservation land. See Neb. Rev. Stat. § 66-741 (authorizing

Nebraska to enter into agreements with federally recognized Indian Tribes concerning the

collection and dissemination of any motor fuel tax on sales of motor fuel made on a federally

recognized Indian reservation). Indeed, the State and the Omaha Tribe of Nebraska have entered

into such agreements. (Ex. 3, Agreement for the Collection and Dissemination of Motor Fuel

Taxes between the State of Nebraska and the Omaha Tribe of Nebraska).

These purported bases are exaggerated as urgent, which they are not. Moreover, they are

simply not relevant to this Court's review of the Tribal Court's opinion. In sum, the State has not

overcome its blatant untimeliness in attempting to intervene. The State is more than welcome to

submit an amicus brief, and if the State perceives a need to file an amicus reply brief, it can seek

leave to do so.

B. Whether the State has a cognizable interest in the subject matter of the
litigation

It is undisputed by Defendants that the State, acting through the Attorney General, may

have a cognizable interest in the outcome of this litigation, i.e., the extent of its jurisdiction on

the Omaha Reservation and in Thurston County. It is also undisputed that Nebraska Attorney

General Bruning has a financial interest in the Pender State Bank, which is located in the

disputed area. Ex. 4, April 22, 2012 Omaha World-Herald article: "Bruning: 'I know right,

wrong.'" One wonders whether the Motion to Intervene is being brought in the interests of the

State, or in the perceived best interest of the Pender State Bank investors.

C. Whether the interest may be impaired as a result of the litigation

The State has not articulated how its interest may be impaired, except that it will be

bound by the ultimate decision in this litigation. (ECF 88 at 11). There is no authority cited to

support this as a factor weighing in favor of intervention. The fact that the State may have to

accept the ultimate finding of non-diminishment is not synonymous with "impaired interest." As
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noted, the State regularly reaches agreements on reservation land pertaining to the sharing of fuel

tax revenue, and the DOJ regularly exercises criminal jurisdiction over major crimes committed

on reservation land.

D. Whether the interest is not adequately protected by the existing parties to the
litigation

The requirement that an intervenor not be adequately represented by existing parties "is

satisfied if the applicant shows that representation of his interest 'may be' inadequate; and the

burden of making that showing should be treated as minimal." Trbovich v. United Mine

Workers, 404 U.S. 528, 538 n.10 (1972). However minimal the burden may be, "it cannot be

treated as so minimal as to write the requirement completely out of the rule." Bush v. Viterna,

740 F.2d 350, 355 (5th Cir. 1984) (citing Meridian Homes Corp. v. Nicholas W. Prassas & Co.,

683 F.2d 201, 205 (7th Cir. 1982)).

The State concedes that the issue raised by Plaintiffs, i.e., whether the Omaha

Reservation was diminished by the Act of 1882, is the same one for which the State seeks a

resolution, and that the resolution of the identical issue will be based upon identical legal

reasoning. (ECF 87 at 2; ECF 88 at 12). Thus, the State's interests, whatever they may be, are

being adequately protected by the Plaintiffs.

II. The State Does Not Meet the Criteria For Permissive Intervention.

The State relies on its arguments in support of intervention as a matter of right in arguing

for permissive intervention. (ECF 88 at 14-15). Those arguments fail for either type of

intervention.

CONCLUSION

The Omaha Tribe of Nebraska respectfully requests this Court enter its Order:

1. Denying the State's Motion to Intervene; and
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2. Providing such other, further, and different relief as this Court deems just and

equitable.

Dated this 15th day of April, 2013.

Respectfully Submitted,

MITCH PARKER, et al., Defendants

By: /s/ Nora M. Kane
Nora M. Kane – 21562
Patricia A. Zieg – 14662
Stinson Morrison Hecker LLP
1299 Farnam St., Suite 1500
Omaha, NE 68102
Phone: (402) 342-1700
Fax: (402) 930-1701
nkane@stinson.com
pzieg@stinson.com

ATTORNEYS FOR DEFENDANTS

CERTIFICATE OF SERVICE

This is to certify that on this 15th day of April, 2013, a true and correct copy of the
foregoing Defendants' Brief in Opposition of Motion of State of Nebraska for Leave to
Intervene as Plaintiff was filed with the Clerk using the CM/ECF System, which sent notice of
this filing to counsel of record, properly addressed as follows:

V. Gene Summerlin, Jr.
Mark D. Hill
Ted J. Lane
gene.summerlin@huschblackwell.com
mark.hill@huschblackwell.com
ted.lane@fnf.com
Counsel for Plaintiffs

Jon Bruning, Atty General of Nebraska
David D. Cookson, Chief Deputy Atty General
Katherine J. Spohn, Deputy Atty General
Ryan S. Post, Asst. Atty General
David A. Lopez, Asst. Atty General
Kim.Schwaninger@nebraska.gov
David.Cookson@nebraska.gov
Katie.Spohn@nebraska.gov
Ryan.Post@nebraska.gov
Dave.Lopez@nebraska.gov
Attorneys for Applicant for Intervention

/s/ Nora M. Kane
Nora M. Kane
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