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1

The district court correctly held that the PACT Act violates the Due Process 

Clause by imposing full state excise taxes on nonresident sellers who make a single 

sale into a state and utilize no state services.  The briefing is now closed on the 

government’s appeal of that holding, and Mr. Gordon’s counsel will stand ready to 

address the government’s reply brief on that issue at oral argument.  

This reply brief is limited by rule to Mr. Gordon’s cross-appeal.  The district 

court erred by failing to enjoin the Act’s taxation provisions for an additional 

reason: they exceed Congress’s enumerated powers and run afoul of the Tenth 

Amendment.  And the Act’s total ban on mailing a lawful consumer product 

violates the Due Process and Equal Protection clauses.

I. THE ACT VIOLATES THE TENTH AMENDMENT BECAUSE IT 
SHIFTS STATE EXCISE TAXES FROM BUYER TO SELLER

The PACT Act’s violation of the Tenth Amendment is evident from two 

uncontestable facts: (1) before the PACT Act, state law imposed the excise tax on 

buyers in interstate transactions; nonresident sellers owed no state excise tax in the 

state of delivery;2 but (2) the PACT Act now requires nonresident sellers to prepay 

                                                
2 See Government Accountability Office, Internet Cigarette Sales: Giving ATF 
Investigative Authority May Improve Reporting and Enforcement (GAO-02-743), 
at 6 (Aug. 2002) (“Consumers who use the Internet to buy cigarettes from vendors 
in other states are liable for their own state’s cigarette excise tax.”); Gordon Br. 
39–40 (collecting additional citations); see also Br. of Amicus Curiae State of 
Idaho at 13 n.9, Gordon v. Holder, No. 10-5227 (D.C. Cir.) (filed Sept. 20, 2010) 
(“Under Idaho law, [Mr. Gordon] does not have any tax obligations.”).
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state excise taxes in the state of delivery.  15 U.S.C. §§ 376a(d), 376a(a)(3).3

Imposing state excise taxes is not within Congress’s enumerated powers.  It is a 

power reserved to the states under the Tenth Amendment.  

The government’s response brief elides this facially unconstitutional feature 

of the Act, arguing instead that the Act does not order state legislatures or officials 

to take any particular action.  Even if everything the government says were correct 

(and it is not), the PACT Act would still be unconstitutional.  Congress, acting 

alone, directly imposed a state excise tax on nonresident sellers.  That Congress 

skipped the step of ordering state legislatures or officials to impose the tax hardly 

makes the Act less offensive to the constitutional design.  Just the opposite.

1. The government does not dispute that a state’s control over its own 

taxation system is fundamental to state sovereignty.  See Levin v. Commerce 

Energy, Inc., 130 S. Ct. 2323, 2330–34 (2010).  Indeed, there are “compelling” 

reasons—rooted in federalism—“for federal noninterference [with state taxation].”  

Fair Assessment in Real Estate Ass’n v. McNary, 454 U.S. 100, 112–13 (1981).  

And the government identifies no constitutional provision that would allow 

Congress to impose state taxes or shift the incidence of a state tax from buyer to 

                                                
3 See also H. R. Rep. No. 111-117, at 25 (2009) (“The delivery seller must pay all 
applicable excise taxes and affix all required stamps or other indicia . . . in advance 
of completing the sale or delivery.”); Gov’t Br. 1 (referencing Act’s “requirement 
that delivery sellers pay any state excise tax on cigarette and smokeless tobacco 
sales in advance of delivery”).   
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seller.  The government does not invoke the Taxing power, for that only authorizes 

Congress to impose federal taxes.  Nor can it invoke the Commerce Clause, for 

Congress cannot regulate commerce by commandeering state law or state officials.  

New York v. United States, 505 U.S. 144, 166 (1992) (holding that the Commerce 

Clause “authorizes Congress to regulate interstate commerce directly; it does not 

authorize Congress to regulate state governments’ regulation of interstate 

commerce”).   In short, while Congress has the power to impose a federal tax and 

the power to regulate interstate commerce, it does not have the power to impose a 

state tax on interstate commerce.

To be sure, our federalist structure permits Congress to lift the dormant 

Commerce Clause prohibition on state taxation of nonresidents, see Gov’t Br. 24, 

leaving the decision to the States whether they would choose to impose the excise 

tax on nonresident sellers (or leave it on buyers).  That is because Congress “may 

exercise [the Commerce] power indirectly by conferring upon the States an ability 

to restrict the flow of interstate commerce that they would not otherwise enjoy.”   

Lewis v. BT Inv. Mgrs., Inc., 447 U.S. 27, 44 (1980); id. at 35 (question in dormant 

Commerce Clause case is whether Congress “has created an area in which the 

States may regulate free from Commerce Clause restraints”).  But the PACT Act 

goes beyond that.  It directly imposes the state excise tax on nonresident sellers, 
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thus shifting the incidence of the state tax.  It thereby invades the prerogative of the 

states to determine who must pay state taxes.  

When Congress lifts dormant Commerce Clause restrictions, it authorizes 

states to regulate interstate commerce, id. at 35, 44; Congress may not of its own 

volition create new state-law obligations on interstate commerce.  Quill Corp. v. 

North Dakota, 504 U.S. 298, 305 (1992) (“Congress has plenary power to regulate 

commerce among the States and thus may authorize state actions that burden 

interstate commerce”) (emphasis added); id. at 318 (“Congress is now free to 

decide whether, when, and to what extent the States may burden interstate mail-

order concerns with a duty to collect use taxes”) (emphasis added).4  The choice to 

impose a state tax on a nonresident seller must be the state’s in the first instance.  

The states never had the opportunity to make that choice here.

All of this is perfectly consistent with Prudential Insurance Co. v. Benjamin, 

328 U.S. 408 (1946), which the district court cited in rejecting Mr. Gordon’s Tenth 

Amendment claim.  See Gordon v. Holder, 826 F. Supp. 2d 279, 295 (D.D.C. 

                                                
4 Congress’s power to authorize states’ taxation of interstate commerce is of course 
subject to the Due Process Clause’s requirement that state taxes may only be 
imposed on nonresidents who satisfy Quill’s three-part “minimum contacts” test.  
Quill, 504 U.S. at 305 (“[W]hile Congress has plenary power to regulate commerce 
among the States and thus may authorize state actions that burden interstate 
commerce, it does not similarly have the power to authorize violations of the Due 
Process Clause.”) (emphasis added).
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2011).  Prudential explains that in enacting the McCarran Act Congress “put the 

full weight of its power behind existing and future state legislation to sustain it 

from any attack under the commerce clause.”  328 U.S. at 431 (emphasis added).  

Specifically, Congress endorsed state statutes that taxed nonresident insurance 

companies that did business in the taxing state.  Id.  Prudential therefore provides 

no warrant for a federal statute that directly alters existing state tax regimes by 

shifting excise taxes from buyers to nonresident sellers.  Quite the contrary.

2. It is settled that “state legislatures are not subject to federal direction.”  

Printz v. New York, 521 U.S. 898, 912 (1997).  It follows a fortiori that the federal 

government may not simply do the work of the state legislature itself by imposing 

a state tax in a manner different than it exists under current state law.  Indeed, the 

government cannot cite a single case or statute in which Congress itself imposed a 

state tax or otherwise shifted state-taxation burdens.5  See Red Earth LLC v. United 

States, 728 F. Supp. 2d. 238, 259–60 (W.D.N.Y. 2010) (“Plaintiffs assert (and 

defendants do not appear to dispute) that the Congressional expansion of state and 

local taxing schemes—as mandated under the PACT Act—is unprecedented.”).  

As the Supreme Court observed in a seminal Tenth Amendment case, “if . . . 

earlier Congresses avoided use of this highly attractive power, we would have 

                                                
5 The Jenkins Act plainly is not such a statute.  It merely requires delivery sellers to 
submit information so that states can enforce their tax laws as written by collecting 
the excise tax on interstate transactions from buyers.  
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reason to believe that the power was thought not to exist.”  Printz, 521 U.S. at 905.  

Just so here.  

The government seems to recognize that federal alteration of a state tax 

regime would be unconstitutional, for it asserts that the Act “does not modify 

[states’] existing tax laws in any way.”  Gov’t Br. 21.  That is an extremely 

perplexing claim.  It is true only in the most technical sense: the Act does not 

formally amend state law (something only state legislatures could do).  But there is 

no disputing that the Act requires nonresident sellers to pay a state excise tax that 

only buyers must currently pay under extant state law.  See supra, at 1–3 & nn. 2–

3. And shifting who must pay the tax surely has the effect of “modify[ing] [states’] 

existing tax laws” in a very real way. 

The government’s perplexing assertion seems to stem from the unique 

means by which the Act shifts the tax from buyers to nonresident sellers.  Gov’t 

Br. 21–22.  The government emphasizes that the Act requires payment of any 

excise tax “that is imposed by the [delivery] state.”  Gov’t Br. 22 (quoting 15 

U.S.C. § 376a(d)(1)(A)).  The Act then requires nonresident sellers to pay state 

excise taxes “as if the delivery sales occurred entirely within the specific [s]tate.”  

Id. § 376a(a)(3).  In other words, the Act forces sellers and states to pretend that a 

nonresident delivery seller is instead a resident seller who is therefore subject to 

taxation under existing state law.  The Second Circuit aptly referred to this as “the 
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fiction” that “the PACT Act creates.”  Red Earth LLC v. United States, 657 F.3d 

138, 143 (2d Cir. 2011).  The government may be suggesting that this fiction 

somehow allows Congress to shift the state-tax burden from buyers to nonresident 

sellers without impermissibly altering state law.  But it is hard to see how the 

PACT Act’s fictional approach helps the government.  A federal law that alters 

state taxation burdens by employing a fiction is no more constitutionally sound 

than one than does so openly.  

The district court erroneously held that the Act does not violate the Tenth 

Amendment because it does not precisely match the fact patterns of either Printz or 

New York.  Gordon, 826 F. Supp. 2d at 295.  That court correctly recognized, 

however, that the Act “appears to impose a new, independent duty on the delivery 

seller by requiring that they ensure that the applicable state and local taxes are 

paid.”  Id. at 289 (emphasis added).  Congress lacks authority to impose “new, 

independent dut[ies]” to pay state excise taxes; that authority is vested in the states.

3. The government next argues that the Act “places no new duties on 

states.”  Gov’t Br. 21.  It asserts that “states need not do anything different,” id. at 

22, because delivery sellers must now simply obtain pre-stamped cigarettes from 

state-licensed wholesalers.  Id. at 22–24.

Even if that were true, it is beside the point.  As explained above, Congress 

exceeded its powers by shifting a state-law tax obligation from buyers to 
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nonresident sellers.  That alteration of state law violates the Tenth Amendment 

regardless of whether the states must expend any additional energy in collecting 

the tax and regardless of the mechanics of how nonresident sellers must pay the 

tax.  

In any event, the government vastly oversimplifies the factual and legal 

implications of the changes wrought by the PACT Act.  The Supreme Court’s 

commandeering cases do not turn on whether a federal law expressly orders a state 

to take some action.  Rather, commandeering may occur when “Congress directly 

commands a State to regulate or indirectly coerces a State to adopt a federal 

regulatory system as its own.”  Nat’l Fed’n of Indep. Bus. v. Sebelius, 132 S. Ct. 

2566, 2602 (2012) (op. of Roberts, C.J.) (emphasis added).  The Supreme Court 

applied this principle in Printz.  The Court did not merely invalidate the provision 

of the Brady Act that directly required chief law enforcement officers (CLEOs) to 

conduct a background check on potential gun purchasers.  It also struck down a 

separate provision that required the firearms dealer to send the CLEO the request 

for a background check, because of “the duty implicit in [that] requirement that the 

CLEO accept notice of the contents of, and a copy of, the completed Brady Form.”  

521 U.S. at 933–34 (emphasis added).  

Similarly here, while the Act does not directly order the delivery state to 

collect taxes from nonresident sellers, that duty is implicit in the requirement that 
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sellers pre-pay excise taxes.  Congress cannot avoid the commandeering bar by 

simply ordering individuals to pay a state tax in a manner that requires states to 

revise their internal taxation regime to a federally-preferred model.  Rather than 

collect the tax on interstate shipments from in-state buyers after the sale, as state 

law requires, states must now collect the tax from nonresident sellers before 

delivery, as federal law demands.

That is not as easy as the government confidently asserts in its three-page 

overview of a smattering of state tax-stamping regimes—a discourse that blissfully 

omits any citation to the factual record in this case.  Even if six states allow out-of-

state wholesalers to obtain excise-tax stamps, Gov’t Br. 23, that hardly refutes the 

undisputed record that most states failed to identify any means for Mr. Gordon to 

obtain pre-stamped cigarettes.  See App. 8–9, 27, 57–58; Red Earth, 657 F.3d at 

146 (finding irreparable harm to plaintiffs despite the government’s claim that they 

could “simpl[y] rel[y] on state-licensed stamping agents to apply tax stamps to the 

product”).  Likewise, the government’s unsupported assertion that “nothing 

prevents plaintiff from buying his inventory from one of the many existing multi-

state wholesalers,” Gov’t Br. 23, is directly contrary to the record testimony that 

“there are no ‘multi-state wholesalers’ in the area through which [Mr. Gordon] can 

ship products to a significant proportion of these jurisdictions.”  App. 139.  The 

upshot is that many states cannot currently collect prepaid excise taxes from 
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nonresident sellers through the preexisting system outlined by the government.  

These states would have to create some new mechanism to collect taxes from the 

nonresident seller before the sale.  Forcing states to do so violates the principle that 

Congress must not “‘commandeer’ state governments into the service of federal 

regulatory purposes.”  New York, 505 U.S. at 175.  

4. None of the government’s remaining arguments have merit.  The 

government misinterprets Mr. Gordon’s argument that states might make 

“conscious policy choices” not to tax nonresident sellers.  Gov’t Br. 24 (quoting

Gordon Br. 43.)  The point was not that states had a free choice before the PACT 

Act; as the government correctly notes, the dormant Commerce Clause barred 

taxation of nonresident sellers.  The point was (and is) that states must be the ones 

to exercise the choice whether to tax nonresident sellers now that Congress has 

lifted the dormant Commerce Clause restrictions.  The Act is unconstitutional 

because it deprives states of making that choice.6  

                                                
6 The government unwisely scoffs at the notion that a rural state would want to 
encourage delivery sales to its citizens.  Gov’t Br. 24; see Gordon Br. 43.  Indeed, 
the PACT Act itself recognizes that rural areas lack viable in-person options for 
purchasing tobacco, for it exempts delivery sales within Alaska and Hawaii from 
the mailing ban.  See 18 U.S.C. § 1716E(b)(2).  The district court in Red Earth
upheld this provision as “rationally designed to ensure that residents of remote 
areas of Alaska and Hawaii could obtain cigarettes.”  657 F.3d at 147.
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Finally, the government finds it “difficult to fathom” that Mr. Gordon would 

invoke state sovereignty when “the very point of [Mr. Gordon’s] business is to 

market an exemption from state taxation to persons who would normally do their 

business elsewhere.”  Gov’t Br. 24 (quotation omitted).  That accusation is no 

more true of Mr. Gordon than all other Internet retailers (like eBay merchants or 

Overstock.com) who are not liable for collecting state taxes from the buyer.  And, 

like many other Internet retailers, Mr. Gordon offers far more than a tax 

“exemption.”7   His small business offers lower overhead costs, the convenience of 

home delivery, and a wide selection of products, including native brands that are 

not generally available.  App. 140.  In any case, the government’s unsupported 

aspersions—as well as its repeated accusations of Jenkins Act violations—are 

utterly irrelevant to whether Congress has violated the Tenth Amendment by 

directly altering state tax burdens.

II. THE ACT’S MAILING BAN IS, AT A MINIMUM, LIKELY
UNCONSTITUTIONAL

The PACT Act makes it a federal crime to mail tobacco products that are 

lawful in all 50 states.  It criminalizes shipments even where the sellers have 

verified the age of the buyer and prepaid all state taxes—as required by other 

felony provisions of the PACT Act.  This total ban on otherwise lawful shipments 
                                                
7 The buyers are not in fact exempt from any state taxation.  Mr. Gordon correctly 
advises his customers that they are liable for all taxes.  Gordon Br. 7.
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lacks a rational relationship to the asserted governmental interests in preventing 

underage smoking and tax evasion.8  

1. The government claims that the Act’s mailing ban is not 

unprecedented, citing a litany of items that are nonmailable.  Gov’t Br. 20.  But 

none of the cited provisions ban the mailing of “a consumer product that is lawful 

in all 50 states and is not dangerous to the mail or mail carriers.”  See Gordon Br. 

47 (emphasis added).  For the first time, the ban prohibits mailing a product that is 

lawful for every single adult in the United States to purchase and consume.  

While the government is correct that “legislative novelty is not necessarily 

fatal,” Sebelius, 132 S. Ct. at 2586 (op. of Roberts, C.J.), the ban’s unprecedented 

intrusion on individual liberty is nonetheless significant to the constitutional 

analysis.  Indeed, “sometimes ‘the most telling indication of [a] severe 

constitutional problem . . . is the lack of historical precedent’ for Congress’s 

                                                
8 No court other than the court below has addressed a similar challenge to the 
mailing ban.  The government notes that in Red Earth the Western District of New 
York and the Second Circuit rejected challenges to the mailing ban.  Gov’t Br. 16.  
However, plaintiffs in that case advanced very different arguments than Mr. 
Gordon, contending that the ban discriminated on the basis of race against Native 
Americans and irrationally exempted only Alaska and Hawaii residents.  Red 
Earth, 657 F.3d at 146–47.  The government also observes that the Eastern District 
of Pennsylvania upheld the mailing ban.  Gov’t Br. 16.  But that court held that 
“the plaintiff lacks standing to bring [its] Equal Protection claim” challenging the 
mailing ban.  Musser’s Inc. v. United States, No. 10-cv-4355, 2011 WL 4467784, 
at *7 (E.D. Pa. Sept. 26, 2011).  In the alternative, the court cursorily rejected 
plaintiff’s claim that “there is no rational basis for the Act’s unequal treatment of 
the military.” Id.
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action.”  Id. (quoting Free Enter. Fund v. Pub. Co. Accounting Oversight Bd., 130 

S. Ct. 3138, 3159 (2010)).  Thus, even where rational-basis review applies, courts 

must give “careful consideration” to an unprecedented law.  Romer v. Evans, 517 

U.S. 620, 633 (1996) (quotation omitted).  Courts cannot wave away rational-basis 

challenges to unprecedented laws merely by observing that Congress may pass 

“overinclusive” laws.  Gov’t Br. 19.  To the contrary, an unprecedented law 

violates the Constitution where its “sheer breadth is so discontinuous with the 

reasons offered for it that [it] seems inexplicable by anything but animus toward 

the class it affects.”  Id. at 632.9

2. The government advances two reasons for the ban: reducing underage 

smoking and thwarting tax evasion by buyers.  (It also mentions stopping tobacco 

trafficking, but does not dispute that this reason is derivative of the tax-evasion 

rationale.)  But the government barely responds to Mr. Gordon’s explanation for 

why the total ban is grossly disproportionate to these alleged interests.  Mr. Gordon 

did not merely argue that Congress should have required compliance with existing 

laws, Gov’t Br. 18; he argued that the PACT Act itself makes it a felony to ship 

tobacco without verifying the age of buyers or without prepaying state taxes.  It is 

                                                
9  Even if the ban were not unprecedented, a court must still ensure that “there is a 
rational relationship between [the ban] and some legitimate governmental 
purpose.”  Am. Bus Ass’n v. Rogoff, 649 F.3d 734, 742 (D.C. Cir. 2011) (internal 
quotation marks omitted).  As explained below, the ban fails either test.
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the existence of these provisions that renders the mailing ban’s “sheer breadth . . . 

discontinuous with the reasons offered for it.”  Romer, 517 U.S. at 632.

The government never fully confronts this argument.  It cites a House 

Report’s statement that remote sellers had been successful at “eluding traditional 

enforcement measures” by using the mail.  Gov’t Br. 18 (quoting H.R. Rep. 111-

117, at 19 (2009)).  But this backward-looking statement cannot support a total 

mailing ban as part of a law that, for the first time, also imposes federal age-

verification and tax-prepayment requirements on pain of felony imprisonment.10  

See 15 U.S.C. §§ 376a(a)(3)-(4); 376a(b)(4) & (d); 377(a).  Before the Act, it is 

undisputed that delivery sellers had no duty to pay state taxes on interstate sales, 

and state age-verification laws were preempted by existing federal law that did not 

require age verification.  See Rowe v. N.H. Motor Transp. Ass’n, 552 U.S. 364, 

368–69, 371–72 (2008).  The government offers no explanation or evidence for 

why it is rational to ban all tobacco shipments, where other provisions of the PACT 

Act directly satisfy the asserted federal interests.11  The principal result of the ban 

                                                
10  The government’s citation to a 2007 Institute of Medicine report is irrelevant for 
the same reason.  Gov’t Br. 19.  
11  The government relies on a civil complaint filed by the City of New York to 
argue, among other things, that Mr. Gordon is violating the Act’s age-verification 
provisions.  Gov’t Br. 19.  That unsworn allegation is both irrelevant and directly 
contrary to the undisputed evidence in the record here.  See App. 24 (affidavit 
stating that Mr. Gordon employs two forms of age verification); see also App. 14 
(discussing Seneca Nation’s age-verification law).  The Court should disregard the 
government’s frequent resort to non-record sources to bolster its arguments.
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is to destroy law-abiding Internet tobacco sellers who would comply with the Act’s 

age-verification and tax-prepayment requirements.  As the government does not 

dispute, eliminating competition for convenience stores and Big Tobacco is an 

illegitimate basis for legislation.12  

3. Whether the scope of the ban is rationally related to governmental 

interests must necessarily be judged in light of the other provisions of the Act that 

address those interests.  A total ban on all shipments sweeps far too broadly 

relative to any remaining governmental interest that is not already addressed by the 

age-verification and tax-prepayment requirements.  

Of course it is permissible for Congress to attack a problem with different, 

even overlapping, legislative remedies.  But the Act does something else 

altogether.  It directly addresses the perceived ills by criminal prohibitions.  It then 

nonetheless imposes a total ban penalizing law-abiding behavior that does not 

implicate the asserted governmental interests.  The government cannot cite a single 

case where a similar approach was upheld.   Indeed, the closest case on point 

teaches that the imposition of a total ban to accomplish a purpose that other 

provisions of the Act already achieve gives rise to an inference of animus against a 

disfavored group.  See City of Cleburne, Tex. v. Cleburne Living Ctr., 473 U.S. 

                                                
12  The government does not contest Mr. Gordon’s showing that the overwhelming 
majority of underage smokers get their cigarettes through brick-and-mortar outlets.  
Gordon Br. 54 & n.14.  Yet the Act forces only mail-order retailers out of business.
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432, 449–50 (1985) (invalidating under rational-basis review an effective ban on 

group homes for the mentally handicapped, where City’s legitimate interests were 

served by other provisions of the City’s zoning ordinance).  

4. “At the very least, [courts] should pause to consider the implications 

of the Government’s arguments when confronted with such new conceptions of 

federal power.”  Sebelius, 132 S. Ct. at 2586 (op. of Roberts, C.J.) (quotation 

omitted).  The government does not dispute that its tax-evasion rationale would 

permit Congress to ban Internet sales of all consumer goods, so as to force buyers 

into brick-and-mortar stores where they cannot avoid taxes.  Gordon Br. 56–57; cf. 

Sebelius, 132 S. Ct. at 2588 (op. of Roberts, C.J.) (expressing concern that “the 

Government’s logic would justify a mandatory purchase to solve almost any 

problem”).  Suffice it to say, “[t]hat is not the country the Framers of our 

Constitution envisioned.”  Sebelius, 132 S. Ct. at 2589 (op. of Roberts, C.J.).

III. THE PRELIMINARY INJUNCTION MUST BE UPHELD BECAUSE 
MR. GORDON PRESENTS AT LEAST A CLOSE 
CONSTITUTIONAL QUESTION

Mr. Gordon must show a “likelihood of success,” and nothing more, to 

satisfy the first requirement of preliminary injunctive relief.  Munaf v. Geren, 553 

U.S. 674, 690 (2008) (emphasis added).  He need not establish at this stage that he 

will in fact prevail.  See, e.g., Univ. of Tex. v. Camenisch, 451 U.S. 390, 394–95 

(1981) (explaining that findings of “likelihood of success” are not “tantamount to 
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decisions on the underlying merits” and warning against “improperly equat[ing] 

‘likelihood of success’ with ‘success’”); see also Washington Metro. Area Transit 

Comm’n v. Holiday Tours, Inc., 559 F.2d 841, 843 (D.C. Cir. 1977).  Combining 

this test with the abuse-of-discretion standard of review for preliminary 

injunctions, it follows that “[i]f the underlying constitutional question is close,” an 

appellate court “should uphold the injunction and remand for trial on the merits.”  

Ashcroft v. ACLU, 542 U.S. 656, 664–65 (2004).

The government errs in claiming that the Second Circuit omitted the 

likelihood-of-success requirement when it affirmed a preliminary injunction of the 

PACT Act’s taxation provisions.  Gov’t Br. 15–16.  The Second Circuit properly 

noted the likelihood-of-success requirement and the abuse-of-discretion standard 

of review.  Red Earth, 657 F.3d at 144.  Faithfully applying Ashcroft, it held that 

the injunction should be affirmed “because the district court reached a reasonable 

conclusion on a close question of law.”  Id. at 145.  That option is open to the 

Court here.

Contrary to the government’s contention, that approach is consistent with 

the requirement that the plaintiff “must establish that he is likely to succeed on the 

merits.”  Winter v. Natural Res. Def. Council, Inc., 555 U.S. 7, 20 (2008) 
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(emphasis added).13  Ashcroft’s holding that a close question supports affirmance is 

not somehow limited to the First Amendment context.  Gov’t Br. 16 n.9.  The 

Aschroft Court made its unremarkable statement as it recited the standard of review 

applicable to all preliminary injunctions—not merely First Amendment ones.  542 

U.S. at 664–65.14  Affirming an injunction where a close constitutional question 

exists flows inexorably from the confluence of the likelihood-of-success standard 

and abuse-of-discretion review—not from anything unique to the First Amendment 

context.  See, e.g., Brown v. Chote, 411 U.S. 452, 457 (1973) (affirming a 

preliminary injunction in a non-First Amendment case while “intimat[ing] no view 

as to the ultimate merits of [plaintiff’s] contentions”).

Mr. Gordon has shown that the PACT Act’s unprecedented taxation and 

mailing-ban provisions in fact violate the Constitution.  At the very least, a close 

                                                
13 In Munaf, which the government cites, the Supreme Court held that the court of 
appeals improperly affirmed an injunction without even “mention[ing] . . . 
likelihood of success as to the merits,” merely because it found that a difficult 
“jurisdictional” question existed.  553 U.S. at 690–91.    
14 In any event, the government is incorrect that this case involves only rational-
basis scrutiny.  Gov’t Br. 16 n.9.  Mr. Gordon’s Due Process and Tenth 
Amendment challenges to the Act’s taxation provisions are not judged under that 
standard.  See generally Quill; New York v. United States.
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constitutional question exists, and that is reason enough to enjoin the challenged 

provisions pending full consideration below.15

  

                                                
15 The government’s arguments on the remaining preliminary-injunction factors, 
Gov’t Br. 26–27, are fully addressed in Mr. Gordon’s earlier brief.  See Gordon Br. 
59–66.
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