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RULE 26.1 CORPORATE DISCLOSURE STATEMENT OF NATIONAL 
ASSOCIATION OF CONVENIENCE STORES AND NEW YORK 

ASSOCIATION OF CONVENIENCE STORES  

Amicus curiae National Association of Convenience Stores (“NACS”) is a 

trade association within the meaning of Circuit Rule 26.1.  It has no parent, and no 

publicly-held company has a 10 percent or greater ownership interest in NACS.  Its 

general purpose is to promote and represent the interests of retail and supplier 

stores across the country, including convenience stores that sell cigarette products 

and pay all applicable taxes associated with those sales. 

Amicus curiae New York Association of Convenience Stores (“NYACS”) is 

also a trade association within the meaning of Circuit Rule 26.1.  It has no parent, 

and no publicly-held company has a 10 percent or greater ownership interest in 

NYACS.  Its general purpose is to promote and represent the interests of retail and 

supplier stores in the New York State area, including convenience stores that sell 

cigarette products and pay all applicable taxes associated with those sales. 
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CERTIFICATE AS TO PARTIES, RULINGS, 
AND RELATED CASES 

Pursuant to this Court’s Rule 28(a)(1), the undersigned counsel respectfully 

certifies as follows: 

A. Parties and Amici.   The brief submitted by the United States 

identifies all parties and amici curiae appearing before the District Court and this 

Court. 

B. Rulings Under Review.  This is an appeal from the district court’s 

December 5, 2011 Order (Hon. Royce C. Lambert) preliminarily enjoining the tax 

and local law compliance provisions (15 U.S.C. §§ 376a(a)(3)(A)-(B), (a)(4), and 

376a(d)), of the Prevent All Cigarette Traffic (“PACT”) Act, Pub. L. No. 111-154, 

124 State. 1087.  See Joint Appendix (“JA” at 170); see also Gordon v. Holder, 

826 F. Supp. 2d 279 (D.D.C. 2011) (JA142). 

C.  Related Cases.  The District Court entered the Order now appealed 

from on remand from a prior decision of this Court.  See Gordon v. Holder, 632 

F.3d 722 (D.C. Cir. 2011).   

A related case challenging the constitutionality of the PACT Act was 

decided by the Second Circuit.  See Red Earth v. United States, 657 F.3d 138 (2d 

Cir. 2011).  The United States Supreme Court has extended until July 2, 2012 the 

time for the United States to seek certiorari in the Red Earth case.  See United 

States v. Red Earth, No. 11A1004 (U.S. May 29, 2012).   
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GLOSSARY 

ICE  United States Immigration and Custom Enforcement 

NACS Amicus National Association of Convenience Stores 

NYACS Amicus New York Association of Convenience Stores 

PACT Prevent All Cigarette Traffic Act, Pub. L. No. 111-154, 124 
State. 1087
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IDENTITY OF AMICUS CURIAE 
 

Amicus National Association of Convenience Stores (“NACS”) is a non-

profit trade association representing more than 2,200 retail and 1,800 supplier 

company members in the United States and abroad.  Amicus New York 

Association of Convenience Stores (“NYACS”) is a private, not-for-profit trade 

association representing the convenience store industry of New York State.  

NYACS’ retail membership consists of 250 companies that operate convenience 

stores, with retail members ranging in size from one store to over 300.  Cigarettes 

are a significant component of Amicis’ members’ sales. 

As retail businesses that sell cigarettes in compliance with Federal, State, 

and local laws, NACS and NYACS members have a strong interest in this 

litigation.  They have suffered billions of dollars in irreparable injury due to unfair 

competition from companies, like Appellee Gordon’s, that sell cigarettes over the 

Internet at enormous discounts made possible by the vendors’ disregard for State 

and local taxes and other rules governing cigarette sales.  See 15 U.S.C. § 375, 

Note, Finding 6 (finding that “unfair competition from illegal sales of cigarettes 

and smokeless tobacco is taking billions of dollars of sales away from law-abiding 

retailers throughout the United States”).   
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Amici file this brief pursuant to Fed. R. App. P. 29(a) because all parties 

have consented to its filing.1 

  

                                                 
1 Pursuant to Fed. R. App. P. 29(c)(5), Amici certify that the parties’ counsel 

did not author this brief in whole or in part, and no party, party’s counsel, or other 
person other than Amici, their members, and their counsel contributed money to 
Amici that was intended to fund preparing or submitting this brief.  Counsel for 
Philip Morris USA Inc. consulted with Amici and assisted with the drafting of this 
brief. 
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CERTIFICATE OF COUNSEL PURSUANT  
TO D.C. CIRCUIT RULE 29(D) 

Pursuant to Circuit Rule 29(d), Amici state that it is necessary for them to 

file a separate brief because their interests and arguments are entirely distinct from 

those of the other amici.  Amici NACS and NYACS understand that the other amici 

include the National Association of Attorneys General, the City of New York, and 

a group of health-related organizations.  NACS and NYACS are neither 

governmental nor health organizations, and they offer the unique perspective of the 

tax-paying local retailers who are directly injured by the tax-evading sales of 

remote cigarette sellers like Appellee Gordon.  Moreover, NACS’ and NYACS’ 

understanding is that none of the other amici wished to focus on the particular 

minimum contacts argument presented herein. 

 

     /s/ Scott A. Sinder                 
     Scott A. Sinder 
     Counsel for Amici 
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INTRODUCTION 

With an unusually strong bi-partisan vote (unanimous in the Senate and 387 

to 25 in the House of Representatives),2 Congress enacted the Prevent All Cigarette 

Trafficking (“PACT”) Act in order to “prevent tobacco smuggling” and to “ensure 

the collection of all tobacco taxes.”3  Robert Gordon brought the instant lawsuit for 

one reason:  he wants this Court to enjoin enforcement of the PACT Act so he can 

continue to sell untaxed cigarettes even though the PACT Act requires him to 

comply with the same taxing obligations applicable to all other retailers.   

As Gordon unabashedly explains on his website: “we do not pay state taxes 

on cigarettes and tobacco products, we then pass this savings on to all of our 

customers nationwide by offering discount cigarettes . . . online.”4  Gordon’s 

business is thus fundamentally based on exactly what the Supreme Court has ruled 

tribal vendors may not do:  “market[ing] an exemption from state taxation” to non-

tribal members.  Washington v. Confederated Tribes of the Colville Indian 

Reservation, 447 U.S. 134, 155 (1980).5   

                                                 
2 See  http://tinyurl.com/6o88tt6. 
3 See Pub. L. No. 111-154, 124 Stat. 1087. 
4 See http://www.allofourbutts.com (last visited June 10, 2012). 
5 See also Id. at 158-59 (1980); California St. Bd. of Equalization v. 

Chemeheuvi Indian Tribe, 474 U.S. 9, 11-12 (1985) (per curiam); Oklahoma Tax 
Comm’n v. Citizen Band Potawatomi Indian Tribe of Oklahoma, 498 U.S. 505, 512 
(1991); Department of Tax. & Fin. of New York v. Milhelm Attea & Bros., Inc., 

Footnote continued on next page 
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Congress in the PACT Act sought to prevent these interstate sales of untaxed 

cigarettes.  Frustrating implementation of this Congressional goal, the District 

Court injunction allows these continuing sales to impose hundreds of millions of 

dollars in damages on the law-abiding retailers who do pay state and local cigarette 

taxes, as well as on the State and local governments that depend on the payment of 

lawful cigarette taxes. 

A. Internet Cigarette Sales 

Cigarettes are among the most highly taxed and regulated products.  

Convenience stores in New York City charge over $11.00 for a single pack,6 with 

more than half that amount attributable to State and local taxes.7  Brick-and-mortar 

retailers (Amicis’ members) sell only fully tax-paid cigarettes, as well as comply 

with a host of other regulations governing cigarette sales.8 

                                                 
Footnote continued from previous page 

512 U.S. 61, 73-75 (1994).  The rationale for allowing tax-free sales to tribal 
members for personal consumption simply “does not apply to taxation of [non-
tribal] members.”  Duro v. Reina, 495 U.S. 676, 686-87 (1990). 

6 Nicholas Confessore, Cigarette Tax Increased to Keep State Running, N. Y. 
Times, June 21, 2010 available at http://www.nytimes.com 
/2010/06/22/nyregion/22budget.html (last visited June 7, 2012). 

7 N.Y. Tax Law § 471(1) (excise tax is $4.35 per pack); N. Y. C. Admin. Code 
§ 11-1302 (city excise tax is additional $1.50 per pack, for a total state and local 
excise tax of $5.85 per pack).   

8 In addition to tax laws, there are a host of other laws that cigarette retailers 
must take care to follow.  In New York, for example, these include laws requiring 
extensive licensing and registration requirements, which often include payment of 
fees to the State; the maintenance and filing of reports with the State; restrictions 

Footnote continued on next page 
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The high taxes and other regulations applicable to cigarettes have 

encouraged a growing “black market” of Internet cigarette vendors who offer 

customers highly “discounted” cigarettes, with the discounts reflecting the fact that 

these vendors ignore state and local tax obligations and other cigarette laws.9  

Some of these are foreign vendors who buy European cigarettes and resell them 

into the United States without paying State and local taxes.10  Others are Native 

American vendors (like Mr. Gordon) who are able under federal Indian law to sell 

                                                 
Footnote continued from previous page 

on where and how tobacco products can be displayed in a store; and laws that 
strictly require age verification of the purchaser to ensure that minors do not have 
access to tobacco products.  See, e.g. N.Y. Tax Law § 470 (definition); N.Y. Tax 
Law § 471(1) (taxation and stamping); N.Y. Tax Law § 473 (stamping and 
reporting requirements); N.Y. Pub. Health Law § 1399-ll(1) (licensing); N.Y. Tax 
Law § 480(1) (licensing); N.Y. Tax Law § 480-a (registration); N.Y. Tax Law § 
484 (minimum pricing); N.Y. Pub. Health Law § 1399-cc (age restrictions).  New 
York also has fire safety laws that require vendors to sell only cigarettes that will 
self-extinguish if not smoked within a specified time period.  See N.Y. Exec. Law 
§ 156-c. 

9 “The incentive to profit by evading payment of taxes rises with each tax rate 
hike imposed by federal, state and local governments.”  U.S. Department of 
Justice, Office of the Inspector General, Evaluation and Inspections Division, The 
Bureau of Alcohol, Tobacco, Firearms and Explosives’ Efforts to Prevent the 
Diversion of Tobacco, at ii (Sept. 2009),available at 
www.justice.gov/oig/reports/ATF/e0905.pdf (last visited June 7, 2012). 

10 See Government Accountability Office, GAO-02-743, Internet Cigarette 
Sales: Giving ATF Investigative Authority May Improve Reporting and 
Enforcement, at 27-52 (2002) (“2002 GAO Report”) (listing many foreign websites 
(foreign websites often have U.S. contact addresses)); see also, e.g., 
http://savontobacco.com/ (offering “Cheap Tax-Free Cigarettes and NO Purchase 
Reporting”) (last visited June 7, 2012). 
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tax-free cigarettes to fellow tribal members on their own reservation (and no one 

else) for their personal use, but who in fact divert those cigarettes for “discount” 

sales to non-tribal members across the country.11 

Consumers’ ability to obtain untaxed black market cigarettes — at prices 

discounted by up to half the cost of legitimate cigarettes12 — led to a rapid 

expansion in this Internet marketplace.  By 2005, there were at least 500 cigarette-

selling websites.  15 U.S.C. § 375, Note, Finding 9.  And these sales were a huge 

loophole in efforts to keep children from smoking.  A 2002 study found that nearly 

20% of websites selling cigarettes made no attempt to comply with age verification 

laws and more than half relied on self-reporting of age by purchasers without any 

mechanism to verify the information.13  In fact, a 2006 study of more than one 

hundred websites selling into the state of California found that not a single one of 

them complied with age verification laws.14   

                                                 
11 See 2002 GAO Report, at 29-51; see also Washington v. Confederated 

Tribes of the Colville Indian Reservation, 447 U.S. 134, 155 (1980) (“It is 
painfully apparent that the value marketed by the smokeshops to persons coming 
from the outside is . . . solely an exemption from state taxation”). 

12 See supra note 7 and accompanying text. 
13 Ribisl, K, et al., Are the Sales Practices of Internet Cigarette Vendors Good 

Enough to Prevent Sales to Minors?, Amer. J. of Pub. Health 92(6):940-41 (June 
2002). 

14 Williams, RS, et al., Internet cigarette vendors’ lack of compliance with a 
California state law designed to prevent tobacco sales to minors, Archives of 
Pediatrics and Adolescent Medicine 160:988-989 (2006). 
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B. Gordon’s Business   

Mr. Gordon sells cigarettes from the Seneca Reservation in New York State, 

a reservation that has 8,000 tribal members yet, prior to the enactment of the PACT 

Act, supported more than 140 businesses engaged in Internet, mail-order, and 

telephone sales of cigarettes and smokeless tobacco products.  (JA12 ¶ 8, 16 ¶ 30).  

In 2010, at height of his contraband cigarette trade, Gordon’s business enjoyed 

annual revenues of some $24 million dollars and profits of between $1.2 million 

and $2.4 million.  (JA25 ¶ 13).  Ninety-five percent of these revenues were from 

cigarette sales “to non-Indians who do not live on the Allegany [Seneca] 

territory.”15  Post-PACT Act sales to smokers continue, with Gordon arranging for 

special delivery of the contraband cigarettes through regional delivery services.  

See Hofferica v. St. Mary Med. Ctr.,826 F. Supp. 2d 813, 824 (E.D. Pa. 2011). 

Gordon solicits these sales through a website, http://www.allofourbutts.com 

(JA 47 ¶ 74)16, that unlawfully offer to share Seneca tribal members’ right to buy 

tax-free cigarettes with non-Indians across the country.17  Far from the legitimate 

                                                 
15  Plaintiff Robert Gordon’s Application for a Temporary Restraining Order 

and Preliminary Injunction, at 6, Case No. 1:2010cv01092, Dkt. No.1 (D.D.C.) 
(filed June 28, 2010); see also JA 34 ¶ 5, 47 ¶ 75. 

16  Mr. Gordon’s complaint alleges that he also operated a website called 
www.cigarettesavings.com (JA 47 ¶74) but that site does not appear to be 
operating at the current time. 

17 www.allofourbutts.com (visited June 7, 2012); see supra note 4 and 
accompanying text. 
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business portrayed in his papers, Gordon’s business is by his own statements and 

admissions built on a foundation of tax evasion, a disregard for the law, and a 

shocking disdain for all three branches of the federal government.  Thus: 

• His business is built on a model of tax evasion.  As noted, his main 

selling point is the “savings” he passes on to customers by not complying 

with state cigarette tax and other laws. 

• He obtained a preliminary injunction in this case based on sworn 

statements that—now that he has his injunction—he disregards.  Gordon 

submitted a sworn affidavit representing to the District Court that: 

[W]e no longer accept orders or payments through our website.  
We now take orders exclusively by telephone call from our 
customer, and use our website solely to display our products 
and prices.  We do not use our website or e-mail to transmit 
documents or payment confirmations to our customers.18 

Having obtained his injunction, Gordon simply abandoned these 

representations to the Court:  his site today proclaims that “YOU CAN 

NOW PLACE ORDERS THROUGH OUR WEBSITE.”19   

• Although Congress has determined that the Surgeon’s General’s 

warnings required by the Federal Cigarette Labeling and Advertising Act, 

15 U.S.C. § 1333, are essential to inform consumers of the health risks 
                                                 

18   Second Declaration of Marcia Gordon, at ¶ 10 (filed April 20, 2011) (JA57, 
¶ 11).  See 826 F.Supp.2d at 283. 

19  http://www.allofourbutts.com (last visited June 7, 2012). 
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associated with smoking, Gordon instead clearly views those warnings as 

a joke.  The website mocks Congress and the Surgeon General’s 

warnings, proclaiming:  “Surgeon General Warning:  Cigarette Smoke 

Contains radio active materials, Carbon Monoxide, tar, and other crap 

that is bad for you.”20 

• Gordon uses his websites to sell wholly illegal cigarettes.  Gordon not 

only sells untaxed packaged cigarettes -- he also sells into interstate 

commerce illegal “rollies,” which his website describes (again, as if the 

law is a joke) as “1 bag of 200 cigarettes.  yep.  we’re serious.  A bag.” 21  

These bags are sold for $15.00 apiece.22  “Rollies” are: 

[U]nlicensed, unmarked, unnamed cigarettes—usually 200 at a 
clip—generally sold in clear plastic sandwich bags, usually at 
Native American smoke shops.  According to a random 
sampling, these packages sell for as little as $8, and often for as 
much as $20, significantly less than a carton (200 cigarettes) of 
federally licensed name-brand cigarettes, which can sell for 
more than $100 in New York state.  The tobacco used in rollies 
is of indeterminate origin, and manufacturers purposely avoid 
paying federal excise taxes and seeking FDA approval.  The 
product could be compared to moonshine liquor.23 

                                                 
20  Id. 
21  See U.S. Brief, at A10. 
22 Id. 
23  F. Parlato, Jr., Senecas Clamp Down on Illegal Cigarettes, Niagara Falls 

Reporter, Dec. 6, 2011, available at http://tinyurl.com/c8nzxl4.  Another recent 
article about unlawful sales from Native American smoke shops noted that “ATF 

Footnote continued on next page 
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• By his own admission, Gordon does not comply even with those 

provisions of the PACT Act that are not enjoined.  For over sixty years, 

the Jenkins Act has required vendors selling cigarettes into another state 

to report to the destination state’s tax administrators the names and 

addresses of their customers and the quantity of cigarettes they 

purchased.  See 15 U.S.C. §§ 375-378.  This information assists state 

efforts to collect cigarette taxes directly from the purchasing customers.  

See Hemi Group, LLC v. City of New York, 130 S. Ct. 983, 987 (2010).  

The PACT Act enhanced those reporting obligations (see 15 U.S.C. § 

376), and no injunction pertains to those reporting requirements.  But 

Gordon’s website continues expressly to assure customers that it “does 

not disclose data on who purchased products online to others” and “will 

not transfer any personal information to any outside parties.”24   

                                                 
Footnote continued from previous page 

and ICE [United States Customs and Immigration Enforcement] joined the 
investigation when it was noticed retailers also were selling ‘rollies,’ loose tobacco 
sold in Ziploc bags, contrary to federal packaging regulations for tobacco. . .”  L. 
Michael, Native Americans outraged by raid, BuffaloNews.com, Feb. 24, 2012), 
available at http://tinyurl.com/co27ute; see also Government Accountability 
Office, Illicit Tobacco:  Various Schemes are Use to Evade Taxes and Fees, GAO-
11-313, at 19 (Mar. 2011), available at http://www.gao.gov/products/GAO-11-
313. 

24  See http://tinyurl.com/c4hhnlo (last visited June 7, 2012). 
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C. The Harms of Internet Cigarette Sales That Congress Sought to 
Combat In the PACT Act 

The growth of Internet cigarette vendors like Mr. Gordon’s company created 

the severe problems that Congress sought to address in enacting the PACT Act.  

First, the vendors’ disregard of the tax laws deprives state and local governments 

of billions of dollars in tax revenues.  See 15 U.S.C. § 375, Note, Finding 1 (“the 

sale of illegal cigarettes and smokeless tobacco products significantly reduces 

Federal, State, and local government revenues, with Internet sales alone accounting 

for billions of dollars of lost Federal, State, and local tobacco tax revenue each 

year”); 2002 GAO Report, at 1 (citing studies that annual State tax losses could be 

as high as $1.4 billion).   

Second, Internet cigarette businesses’ weak age verification practices result 

in increased risk of cigarettes being sold to minors over the Internet.  See 15 U.S.C. 

§ 375, Note, Findings 4, 5 (“the majority of Internet and other remote sales of 

cigarettes . . . are being made without adequate precautions to protect against sales 

to children”).25   

                                                 
25  See, e.g., Testimony of Matthew L. Myers, President, Campaign for 

Tobacco- Free Kids, Hearing Before the Subcommittee on Crime, Terrorism, and 
Homeland Security, United States House of Representatives, Hearing on H.R. 
4081, the "Prevent All Cigarette Trafficking Act of 2007" and H.R. 5689, the 
"Smuggled Tobacco Prevention Act of 2008, at 2 et seq. 110th Cong. (May 1, 
2008), available at http://judiciary.house.gov/hearings/pdf/Myers080501.pdf(last 
visited June 7, 2012) (“The vast majority of Internet tobacco product sellers do not 
do any age or ID verification. . . .  [A] New York study found that in 2004 and 

Footnote continued on next page 
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Finally, as Amici know all too well, law-abiding retailers and other cigarette 

businesses lose significant amounts of business to websites which, by virtue of 

their tax avoidance, sell cigarettes at an unlawfully low price.  See 15 U.S.C. 

§ 375, Note, Finding 6. 

ARGUMENT 

The Brief of the United States (“U.S. Brief”) explains exactly why the 

District Court erred in enjoining the tax and local law compliance provisions of the 

PACT Act.26   Unlike the state court tax laws at issue in Quill Corp. v. North 

                                                 
Footnote continued from previous page 

2005, more than 5 percent of the 9th graders (14 and 15 year olds) had bought 
cigarettes online”); see also Kurt M. Ribisl, Annice Kim & Rebecca S. Williams, 
Are the Sales Practices of Internet Cigarette Vendors Good Enough to Prevent 
Sales to Minors?, 92(6) Am. J. Pub. Health 940, 940 (June 2002) (“most Internet 
cigarette vendors use inadequate procedures for age verification”); see also the 
Campaign for Tobacco-Free Kids’ testimony before the House Judiciary 
Committee:  “There are currently about 200 U.S. websites and 200 foreign-based 
websites that sell cigarettes to U.S. smokers.  Effective safeguards against kids 
being able to purchase cigarettes via the Internet are almost non-existent.  While 
many Internet websites post notices that sales to persons under 18 are illegal or not 
allowed, very few do anything at all to make sure such sales do not occur.”  Youth 
Smoking Prevention & State Revenue Enforcement Act, Hearing before the 
Subcommittee on Courts, the Internet, and Intellectual Property of the Committee 
on the Judiciary of the United States House of Representatives on H.R. 1839, 108th 
Cong., at 30 (May 1, 2003), available at  http://tinyurl.com/cphk2dt) (last visited 
June7, 2012). 

26 U.S. Brief at 20-29.  Further, to the extent that Mr. Gordon appeals the 
District Court’s denial of the PACT Act’s ban on using the United States mail to 
send cigarettes in most instances, we note that (as the United States will surely 
explain) the District Court was exactly correct in holding that “because the mail 
ban advances legitimate government interests and is rationally related to those 

Footnote continued on next page 
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Dakota, 504 U.S. 298 (1992), the PACT Act is a United States statute that imposes 

federal obligations.  See also Musser’s Inc. v. United States, Civ. No. 10-4355, 

2011 WL 4467784, at *5 (E.D. Pa. Sept. 26, 2011) (the PACT Act’s “tax-payment 

requirement is not being imposed by a state, acting unilaterally, but by Congress, 

and the legislative due process analysis must reflect the federal character of the 

legislation . . . All interstate businesses are subject to the legislative jurisdiction of 

Congress who is free to require compliance with state law as a condition of 

engaging in interstate commerce”).  Accordingly, due process principles require 

only minimum contacts with the United States, not such contacts with any 

particular State.27   

                                                 
Footnote continued from previous page 

interests, . . . Gordon has failed to state a claim that the mail ban violates the Due 
Process and Equal Protection Clauses of the Fifth Amendment.”  826 F. Supp.2d at 
288. 

27  U.S. Brief at 25; see also Mwani v. bin Ladin, 417 F.3d 1, 12 (D.C. Cir. 
2005) (in judging minimum contacts with respect to federal statute, district court 
erred in “its exclusive focus on contacts with the District of Columbia, rather than 
with the nation as a whole”); Wiwa v. Shell Petroleum Dev. Co. of Nigeria, Ltd., 
335 Fed. App’x 81, 83 (2d Cir. 2009) (in suit under the federal Alien Tort Claims 
Act the question was whether the case was properly dismissed for “failure to allege 
the requisite minimum contacts with the United States”) (citation omitted);  Porina 
v. Marward Shipping Co., 521 F.3d 122, 128 (2d Cir. 2008) (in suit under federal 
maritime statutes, question was whether defendant had sufficient “contacts with the 
United States”) (citation omitted);  In re Magnetic Audiotape Antitrust Litig., 334 
F.3d 204, 207 (2d Cir. 2003) (in suit under federal antitrust laws, question was 
whether defendant “ha[d] sufficient minimum contacts with the United States to 
satisfy due process”) (emphasis deleted). 
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Amici respectfully submit this brief to provide greater emphasis on two 

bases for dissolving the injunction in this case:  First, the District Court erred in 

finding a likelihood of success on a facial challenge to the PACT Act’s tax and 

local law compliance provisions because it is undisputed that Gordon’s business 

has minimum contacts—millions of dollars of sales—with many if not most States.  

Second, the PACT Act on its face plainly passes due process muster because 

Congress expressly limited the reach of the statute’s tax and local law compliance 

provisions so they only apply with respect to jurisdictions with which Gordon has 

minimum contacts because he knowingly, deliberately, and purposefully sells 

cigarettes into those jurisdictions.  If Gordon does not wish to comply with the tax 

and other laws of a particular jurisdiction, he need only decline the sale.  If he 

accepts and fulfills the sale, and then ships the untaxed cigarettes into the state, he 

thereby creates the minimum contacts required by due process.  

A. Gordon’s Facial Challenge to the PACT Act Fails Because the 
Law Is Undisputedly Constitutional With Respect to Most if Not 
All Jurisdictions.   

Gordon’s lawsuit is a facial challenge to the PACT Act: it seeks an 

injunction against enforcing the tax and local law compliance provisions in their 

entirety, without regard to Gordon’s actual contacts with any given State or 

jurisdiction.  As this Court has repeatedly instructed, “a facial challenge 

theoretically must establish ‘that no set of circumstances exist under which [the] 
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law would be valid.’”  Seven-Sky v. Holder, 661 F.3d 1, 15 (D.C. Cir 2011) 

(quoting United States v. Salerno, 481 U.S. 739, 745 (1987)); see also Wash. State 

Grange v. Wash. State Repub. Party, 552 U.S. 442, 449 (2008) (“a plaintiff can 

only succeed in a facial challenge by establishing . . . that the law is 

unconstitutional in all of its applications”) (emphasis added, internal quotation 

marks omitted).  Thus, the “‘fact that [a law] might operate unconstitutionally 

under some conceivable set of circumstances is insufficient to render it wholly 

invalid.’”  Shelby County, Alabama v. Holder, No. 11-5256, 2012 WL 1759997 

(D.C. Cir. May 18, 2012) (quoting Salerno, 661 F.3d at 745). 

Gordon’s facial challenge boils down to his claim that the Due Process 

Clause prevents application of the tax provisions of the PACT Act unless he (or 

other Internet cigarette vendors) have minimum contacts with the States into which 

they ship cigarettes.  This is simply not a proper facial challenge, as his own 

circumstances make clear.  

Gordon concedes—as he must—that if a defendant does have minimum 

contacts with a taxing jurisdiction, then the Due Process challenge evaporates.  

Here, the record plainly demonstrates that Gordon himself has long enjoyed 

massive volumes of Internet cigarette sales into many, if not all, jurisdictions.  In 

2010, Gordon’s business had $24 million in cigarette sale revenues, ninety-five 

percent from cigarette sales “to non-Indians who do not live on the Allegany 
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[Seneca] territory.”28  Gordon’s most recent declaration could state only that 

“[t]here are several states in which we have made zero or very few sales.  In 

addition, there are many local jurisdictions in which we have never made a sale.”29   

It is thus undisputed that the Gordon business has more than a “very few 

sales” to most States, and tens of millions of dollars of sales spread across some set 

of States.  Gordon thus at the very least has Quill “minimum contacts” with the set 

of States into which he has made substantial sales.  By contrast, there is no record 

evidence that the tax provisions have been or would be applied to Gordon or 

anyone else in the absence of their having actually established minimum contacts 

with a taxing jurisdiction.  Gordon’s facial challenge rests on “speculation” and a 

“factually barebones record[].”  Wash. State Grange, 552 U.S. at 450 (citation 

omitted). 

Under these circumstances, the District Court should have refused a blanket 

injunction and instead required Gordon to seek an injunction with respect to any 

specific jurisdictions with which he truly lacks minimum contacts.  Enjoining the 

PACT Act in all of its applications -- even where Gordon manifestly has minimum 

contacts with many (if not most or all) jurisdictions -- “threaten[s] to short circuit 

                                                 
28  See supra note 15 and accompanying text. 
29 Second Declaration of Marcia Gordon, at ¶ 13 (filed Apr. 20, 2011) (JA57, 

¶ 13) (emphasis added). 
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the democratic process by preventing laws embodying the will of the people from 

being implemented in a manner consistent with the Constitution.”  Id. at 451.30 

B. Because The PACT Act Only Requires Compliance With Tax and 
Local Laws of Jurisdictions Into Which Sellers Like Gordon 
Purposefully Sell and Ship Cigarettes, It By Definition Only 
Applies Where the Sellers Have “Minimum Contacts” 

In any event, the PACT Act only requires Mr. Gordon to comply with the 

excise tax and other laws of a state or locality “[w]ith respect to [his] delivery sales 

into [that] specific State and place . . . .”  15 U.S.C. § 376a(a).  Accordingly, 

Gordon is not required to comply with any jurisdiction’s tax and other laws unless 

and until he knowingly and deliberately accepts an order for cigarettes from a 

resident of that jurisdiction, accepts payment, and then purposefully ships the 

cigarettes to an address in that jurisdiction.  In other words, the statute does not 

even apply to someone unless and until they have chosen to create “minimum 

contacts” with a taxing jurisdiction.31 

 By deliberately accepting and fulfilling an order from a customer that he 

knows resides in a particular jurisdiction, Gordon “purposefully avail[s] himself of 

the privilege of conducting activities within the forum State, thus invoking the 

benefits and protections of its laws.”  United States ex rel. Miller v. Bill Harbert 

Int’l Const., Inc., 608 F.3d 871, 887 (D.C. Cir. 2010) (quoting Asahi Metal Indus. 
                                                 

30 See also U.S. Brief, at 33-34. 
31 See also U.S. Brief, at 30-33. 
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Co. v. Superior Court of California, 480 U.S. 102, 109 (1987)).   In so doing, 

Gordon by definition creates minimum contacts with the jurisdictions into which 

he sells cigarettes.  See Bill Harbert, 608 F.3d at 887. 

After all, the fundamental minimum contacts focus is whether a company’s 

contacts with a forum State provide “reasonable foreseeability” that the Company 

will be subjected to that jurisdiction’s authority.  See, e.g. Quill, 504 U.S. at 307 

(discussing whether a defendant’s contacts with the forum State provide 

“reasonable foreseeability of suit there”);32 Burger King v. Rudzewicz, 471 U.S. 

462, 474 (1985) (the “‘foreseeability that is critical to due process analysis . . .  is 

that the defendant's conduct and connection with the forum State are such that he 

should reasonably anticipate being hauled into court there’”) (quoting World-Wide 

Volkswagen Corp. v. Woodson, 444 U.S. at 286, 295 (1980)). 

Here, Gordon knows with certainty that if he chooses to accept and fulfill a 

cigarette order from a particular jurisdiction, the PACT Act will require him to 

ensure payment of that jurisdiction’s cigarette taxes and to comply with the 

applicable laws governing cigarette sales.  See 15 U.S.C. §§ 376a(a)(3)(A)-(B), 

                                                 
32 In Quill, the Supreme Court expressly defined the minimum contacts 

necessary to sustain imposing a state tax on a foreign vendor by reference to the 
contacts necessary to sustain personal jurisdiction over a foreign defendant.  See 
Quill, 504 U.S. at 307 (citing Burger King v. Rudzewicz, 471 U.S. 462, 475 
(1985)).  Accordingly, cases discussing personal jurisdiction for litigation purposes 
are directly relevant to the minimum jurisdiction for taxation issue now before the 
Court.   
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(a)(4), and 376a(d)).  If he does not wish to be subject to the tax and other laws of a 

particular jurisdiction, he need only decline the sale.  If he accepts and fulfills the 

sale, on the other hand, it is more than foreseeable that he will be subject to those 

laws.  This certain notice more than satisfies the due process concerns expressed in 

Quill, Burger King, and World-Wide Volkswagen. 

Nor does requiring Gordon to comply with those laws offend “traditional 

notions of fair play and substantial justice.”  See J. McIntyre Machinery, Ltd. v. 

Nicastro, 131 S. Ct. 2780, 2787-88 (2011) (such notions are not offended where 

the defendant “can be said to have targeted the forum” and “seeks to serve” the 

market there).  Congress explicitly intended the PACT Act to stop Gordon’s 

unlawful practice of marketing his cigarettes as “tax-free,” to the detriment of both 

the tax-paying retailers with whom Gordon competes and the State and local 

governments that he deprives of lawful tax revenues.33 

Amici note that the District Court expressed some uncertainty about whether 

“a single sale of tobacco to a resident of another state” might serve to establish the 

“minimum connection” necessary to satisfy due process.  See 826 F.Supp.2d at 

291.  As an initial matter, this is an issue better left to a subsequent as applied 

challenge that actually involves such an unlikely set of facts.  See Washington 

State Grange, 552 U.S. at 450 (“Facial challenges are disfavored” because they 

                                                 
33 See supra notes 9-11 and accompanying text. 
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“often rest on speculation”).  If and when an enforcement action is brought against 

Gordon for having truly made only a single sale into a particular taxing 

jurisdiction, he will be free to argue that he has insufficient contacts with that 

jurisdiction.  Gordon’s lawsuit does not present a “single sale” circumstance. 

In any event, courts repeatedly have found sufficient minimum contacts 

based on isolated and even single sales into the state, so long as the exercise of 

jurisdiction specifically relates to those sales.  See, e.g., Illinois v. Hemi Group 

LLC, No. 09-1407, 2010 WL 3547647, at *4 (7th Cir. Sept. 14, 2010), finding 

personal jurisdiction over an Internet cigarette vendor because: 

Hemi created several commercial, interactive websites through which 
customers could purchase cigarettes from Hemi.  Hemi held itself out 
as open to do business with every state (including Illinois) except 
New York.  After the customers made their purchases online, Hemi 
shipped the cigarettes to their various destinations.  It is Hemi 
reaching out to residents of Illinois, and not the residents reaching 
back, that creates the sufficient minimum contacts with Illinois that 
justify exercising personal jurisdiction over Hemi in Illinois. 

See also Energy Brands Inc. v. Spiritual Brands, Inc., 571 F. Supp. 2d 458, 471-72 

(S.D.N.Y. 2008) (finding personal jurisdiction based on sales of $160 in 

merchandise into New York); More Cupcakes, LLC v. Lovemore LLC, 2009 WL 

3152458, at *4 (N.D. Ill. Sept. 24, 2009) (“Defendants in this case have used their 

website to conduct business with Illinois customers on two occasions.  Defendants 

thus purposefully availed themselves of doing business in Illinois by selling their t-

shirts with the alleged infringing marks to Illinois consumers”).   Indeed, there is 
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no question that there is a direct relationship between Gordon’s cigarette sales into 

foreign jurisdictions and the PACT Act’s requirement that he comply with those 

jurisdictions’ tax and other relevant cigarette laws.   See 15 U.S.C. 

§§ 376a(a)(3)(A)-(B), (a)(4), and 376a(d). 

  “[E]ven a single contact with a forum state may suffice for personal 

jurisdiction if it is directly and substantially related to the plaintiff’s claim.”  Red 

Wing Shoe Co., Inc. v. Hockerson-Halberstadt, Inc., 148 F.3d 1355, 1359 (Fed. 

Cir. 1988); see McGee v. Int’l Life Ins. Co., 355 U.S. 220, 223 (1957) (sale of 

single life insurance policy by Texas company to California purchaser supported 

exercise of personal jurisdiction in California); Austin v. North American Forest 

Products, 656 F.2d 1076, 1089-91 (5th Cir. 1981) (personal jurisdiction proper 

based on single sale into Louisiana); Rambo v. American Southern Ins. Co., 839 

F.2d 1415, 1418 (10th Cir. 1988) (“[i]n proper circumstances, even a single 

letter . . . to the forum state may meet due process standards”); In re Vitamins 

Antitrust Litig., 270 F. Supp. 2d 15, 32 (D.D.C. 2003) (“[e]ven a single purposeful 

contact may be sufficient to meet the minimum contacts standard when the 

underlying proceeding is directly related to that contact”); Osteotech, Inc. v. 

GenSci Regeneration Sciences, Inc., 6 F. Supp. 2d 349, 354 (D.N.J. 1998) 
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(personal jurisdiction proper based upon single direct sale to New Jersey 

customer).34 

C. Because the PACT Act Only Requires That Local Taxes be Paid 
on Cigarettes Actually Sold Within a Jurisdiction, the Taxes are 
Unquestionably Rationally Related to Values Connected With the 
Taxing State 

The District Court also erred in enjoining the PACT Act tax and local law 

compliance provisions because it concluded that it could not “find that the tax on 

Gordon’s products is ‘rationally related to values connected with the taxing 

State.’”  See 826 F. Supp.2d at 291 (quoting MeadWestvaco Corp. v. Illinois Dep’t 

of Revenue, 553 U.S. 16 (2008)).  The PACT Act only requires interstate cigarette 

                                                 
34 See also Micromedia v. Automated Broadcast Controls, 799 F.2d 230, 234 

(5th Cir. 1986) (“[e]ven a single purposeful contract may be sufficient to meet the 
requirements of minimum contacts when the cause of action arises from the 
contact”); Southco v. Fivetech Tech., Inc., Civil No. 10-1060, 2011 WL 71440, at 
*10 (E.D. Pa. Jan. 10, 2011) (“the sale to SRI alone could be a sufficient basis for 
personal jurisdiction . . . .  Courts have concluded that a single sale into a forum by 
a non-resident defendant is sufficient to establish personal jurisdiction”); R.E. 
Davis Chem. Corp. v. Int’l Crystal Labs., No. 03-C 7288, 2004 WL 2191328, at *4 
(N.D. Ill. Sept. 27, 2004) (finding personal jurisdiction even though “there was 
only one alleged contact with Illinois”); Madami Int’l, LLC v. Dinli Metal Ind. Co., 
Ltd., 276 F. Supp.2d 586, 589 (S.D. Miss. 2002) (“even a single purposeful contact 
is sufficient to satisfy the due process requirement of ‘minimum contacts’ when the 
cause of action arises from the contract”); Maxwell Chase Technologies, L.L.C. v. 
KMB Produce, Inc., 79  F.Supp.2d 1364 (N.D. Ga. 1999) (personal jurisdiction 
based on single sale to Georgia);  Nesom v. Tri Hawk International, Inc., Civ. A. 
No. 88-1127, 1991 WL 88014, *2 (E.D. La. May 20, 1991) (“even a single 
purposeful contact may constitute sufficient minimum contacts to justify the 
exercise of personal jurisdiction”); Rippy v. Crescent Feed Commodities, Inc., 710 
F. Supp. 1074, 1078 (S.D. Miss. 1988) (same). 
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sellers to ensure the payment of the normal taxes paid by any local seller on the 

cigarettes they deliver into a jurisdiction.  See 15 U.S.C. § 376a(d)(1)(A) (delivery 

seller must ensure that “any cigarette or smokeless tobacco excise tax that is 

imposed by the State in which the cigarettes or smokeless tobacco are to be 

delivered has been paid by the State”).  The tax that the PACT Act requires be paid 

is thus precisely the value “connected with the taxing State.” 

MeadWestvaco is a tax apportionment case.  Illinois sought to tax a portion 

of the capital gains Mead acquired when it sold the Lexis on-line research service.  

Because no amount of these gains could be attributed precisely to Illinois activity, 

the litigation involved whether Illinois could tax an “apportioned share” of the 

gains on the theory that the Lexis activities formed part of a “unitary business.”  

128 S. Ct. at 1502-03. 

The PACT Act local tax compliance provisions, in contrast, present no need 

for apportionment and no danger of States taxing “extraterritorial values.”  See 128 

S. Ct. at 1502, quoting Container Corp. of America v. Franchise Tax Bd., 463 U.S. 

159 (1983).  Interstate cigarette sellers need only ensure that the normal state and 

local taxes are paid on the cigarettes they actually sell into any particular 

jurisdiction.  See 15 U.S.C. § 376a(d)(1)(A) (providing expressly that remote 

cigarette sellers much ensure, before delivery, that  “any cigarette . . . excise tax 

that is imposed by the State in which the cigarettes are to be delivered has been 
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paid to the State”) (emphasis added).  Because the Act requires payment only on 

actual sales into any given State, the Act in fact clarifies any confusion such as that 

which was present in the MeadWestvaco case that might otherwise have existed for 

delivery sales of cigarettes.  Here, there is no issue of apportionment and the 

concerns the Court considered in MeadWestvaco are entirely inapposite here. 

CONCLUSION 

Neither the Fifth Amendment’s Due Process Clause nor any other provision 

of the Constitution protects Mr. Gordon’s right unlawfully to market and sell 

untaxed cigarettes to customers throughout the United States, unfairly competing 

with tax-paying local retailers and depriving State and local governments of 

needed tax revenues.  Accordingly, this Court should vacate the injunction and 

permit federal law enforcement to implement Congress’ express desire to prohibit 

these lawless untaxed sales. 

Dated:   June 12, 2012.  
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