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  Other victims filed their own federal civil action in the United States2

District Court for the Southern District of California challenging their
disenrollments on March 5, 2012 in Aguayo et al, v. Salazar et al., 3:12 cv 00551-
WQH-KSC.  
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I.  INTRODUCTION

Appellants file their Petition for Reconsideration of this Honorable Board’s

Order Docketing and Dismissing Appeals, and Order Referring Docket No. IBIA

12-128 to Assistant Secretary - Indian Affairs (AS-IA), dated July 18, 2012.  It

is Appellants’ position that their unjust mass disenrollments from the Pala Tribe

provides sufficient grounds to allege herein that “extraordinary circumstances”

exist that warrants a grant of reconsideration of this Order.  Without a doubt,

the background against which Appellants’ disenrollments unfortunately stand

is ipso facto an “extraordinary circumstance”.    However, Appellants are fully2

aware that their Petition must be requested and argued pursuant to specific

standards found in 43 CFR.

II.  STANDARD OF REVIEW

43 CFR establishes the general rules applicable to proceedings on appeal

before the Interior Board of Indian Appeals (IBIA).  Specifically, 43 CFR 4.315,
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titled “Reconsideration of a Board decision” sets the parameters for the filing of

a Petition:

(a) Reconsideration of a decision of the Board will be granted

only in extraordinary circumstances. Any party to the decision

may petition for reconsideration. The petition must be filed

with the Board within 30 days from the date of the decision

and must contain a detailed statement of the reasons why

reconsideration should be granted.

(b) A party may file only one petition for reconsideration.

(c) The filing of a petition will not stay the effect of any decision

or order and will not affect the finality of any decision or order

for purposes of judicial review, unless so ordered by the Board.

Reconsideration of a Board decision will be granted only in extraordinary

circumstances.  

In Keane v. Northwest Regional Director, 51 IBIA 235 (2010), the Board

issued an Order Denying Reconsideration in circumstances where the appellant

sought reconsideration of dismissal of his appeal for failure to file within the

time required by regulation.  After  elaboration on appellant’s argument directed

toward who was authorized to accept U.S. Certified Mail, the  Board concluded:

Reconsideration of a Board decision will be granted only
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in extraordinary circumstances. (Citations omitted)   Appellant

has not shown the requisite extraordinary circumstances

warranting reconsideration, and we deny his request for

reconsideration.  

. . . .

We reject as irrelevant Appellant’s assertion that he did

not specifically authorize his father to accept certified mail

addressed to Appellant.  

. . . .

Keane stands for precedent that justifies the Board’s rejection of an

appellant’s petition for reconsideration when appellant’s own missives or inaction

result in the denial of a reconsideration.  This is not the situation in IBIA 12-128.

The appellant in Gardner v. Acting Western Regional Director, 46 IBIA 105

(2007) filed for reconsideration of a Board decision that affirmed a prior decision

by the Acting Western Regional Director in which he merely reargued the merits

of his appeal and improperly raised new arguments not previously presented

either to the Regional Director or to the Board: 

The Board affirmed the Regional Director’s decision because

Appellant had failed to show any error in the decision.  In his

Petition, Appellant argues that the Board failed to adequately
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consider his arguments and he raises new, treaty-based

arguments.  The Board carefully considered the arguments

raised by Appellant prior to issuing its November 7 decision.

We are not convinced by Appellant’s renewed arguments in his

Petition that our November 7 decision should be reconsidered.

With respect to the new arguments raised by Appellant

in his Petition, the Board is not required to consider arguments

raised for the first time in a petition for reconsideration.

Hackford v. Western Regional Director, 37 IBIA 254 (2002).  We

see no reason to depart from that rule here.  

Therefore, we conclude that Appellant does not show

extraordinary  circumstances warranting reconsideration of

our decision to affirm the Regional Director’s July 13, 2005,

decision.  (Emphasis added).

. . . .

At best, Gardner stands for IBIA precedent that a petition for

reconsideration must be judged against an administrative record created by an

appellant whose arguments were carefully considered.  The record in IBIA 12-

128 proves only an evasive maneuver by the Pacific Regional Director to claim

that he lacked lawful authority to take action on Appellants’ grievances without
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carefully considering Appellants’ contrary position.  

Appellants in Jacobs v. Great Plains Regional Director, 43 IBIA 272 (2006)

filed a timely petition for reconsideration of the decision in their case previously

issued by the Board of Indian Appeals.  43 IBIA 249.  In that decision, the Board

dismissed for lack of standing Appellants’ challenge to a September 3, 2004

decision of the Great Plains Regional Director, Bureau of Indian Affairs.

Appellants sought to challenge BIA’s approval of an assignment by the Estate

of Charles H. Merrill, III, to Mr. Chancy Wilson, of the grazing permit for Range

Unit #510 on the Pine Ridge Reservation in South Dakota.

In Jacobs, the Board noted:

. . . .

Appellants’ petition for reconsideration reargues their appeal

on the merits, and articulates Appellants’ disagreement with

the Board’s decision, but identifies no facts or arguments that

were not previously considered by the Board in deciding to

dismiss their appeal.

. . . .

Upon review of Appellants’ petition for reconsideration,

the Board concludes that it does not demonstrate extraordinary

circumstances justifying reconsideration.  See Lira v. Acting
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Pacific Regional Director, 38 IBIA 107 (2002) (extraordinary

circumstances not present when party seeking reconsideration

repeats the same arguments made and considered earlier);

Yeahquo v. Southern Plains Regional Director, 36 IBIA 59

(2001) (same).

The salient points from these above cited cases, shows that reconsideration

by the Board will be denied when: 1) the petition fails to articulate and prove up

“extraordinary circumstances” (Keane); 2) appellant “reargues” the merits of his

original appeal or raises new arguments on petition for reconsideration

(Gardner)(Jacobs); and 3) the petitioner fails to identify no facts or arguments

that were not previously considered by the Board in deciding to dismiss their

appeal (Jacobs).

Within these identified standards on Petition for Reconsideration,

Appellants argue that the federal agency administrative decisions, dated

February 24, 2012 and June 7, 2012, from the Pacific Regional Office,

Sacramento, CA clearly constituted error by failing to carefully consider the

numerous arguments that are all valid issues ripe for appeal and decision by the

Board.  

The Board’s Order summarily dismissing Appellant’s Notice of Appeal

erroneously and without careful consideration affirms the Regional Director’s



  Appellants note that the BIA is the only federal agency authorized by3

federal regulation to issue findings on “blood quantum” which must be
acknowledged for federal purposes and enforced.
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declination to issue a decision on the merits of Appellants’ claims because he

asserted that the Tribe’s Enrollment Ordinance did not grant him that

authority.  See Order, 55 IBIA 193.  This “duality” of Agency action at Regional

Office and Board level creates a “perfect storm” that magnifies the already

complicated setting facing the disenrolled Appellants in their battle to explain

the incorrectness of historical federal agency actions and obvious administrative

errors that led to their unjust expulsion from the Pala Tribe.  That unjust

expulsion eliminated from federal records a 1989 Final Decision issued by the

AS-IA concluding that Margarita Brittain was full blood Cupeno Indian.  3

III.  ARGUMENT

A. Extraordinary Circumstances.

 It is Appellants’ position upon Petition for Reconsideration that all those

requisites established by the IBIA cases discussed above, arise from the

extraordinary circumstances forced upon them by the Board’s dismissal based

on its misapplication of those provisions for appeal of a “required federal action”

found in 25 CFR and 43 CFR: “We docket these appeals, but dismiss them for

lack of jurisdiction because the Board does not have authority to adjudicate

tribal enrollment disputes such as these, nor does it have jurisdiction to decide
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appeals from BIA officials’ inaction on such disputes.”  Id., p. 193.  After

intensive briefing on appeal at Regional level, the IBIA 12-128 Appellants

created an intensive administrative record before the Pacific Regional Director

whose failure to act left unanswered the significant jurisdictional issues raised

during that extended time period.  

The lack of decision on the “merits” of the numerous arguments placed

before the Regional Director for decision is, standing alone, an extraordinary

circumstance.  Appellants were not responsible for setting in action the lengthy

process after which the Pacific Regional Director refused to enter comprehensive

findings triggered by their filing of their disenrollment appeals, citing

jurisdictional limitations imposed upon him.  In effect, the Board’s dismissal on

jurisdiction grounds mistakenly discards Appellants’ precisely aimed arguments

relevant to jurisdiction that were meticulously laid out in the administrative

record of this matter from June 29, 2011 until June 7, 2012, a period of almost

one (1) year. 

In Keane, the Board addressed a situation where the appellant clearly bore

the burden of affirmatively arguing relevant facts that arose to the

extraordinary circumstances standard enunciated in 43 CFR 4.315.  

In this case, IBIA 12-128, it is not the affirmative actions or omission of

actions by Appellants that set the measure of this regulatory extraordinary
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circumstances requisite but the actions/omissions, taken in tandem, by the

Regional Director and this Board.  In actuality, Agency actions complained of

creates the “extraordinary circumstances”.   

Appellants amply argued in their Notice of Appeal that they could prove

a laundry list of essential elements necessary for this Board to maintain

jurisdiction to hear and decide on the merits of exactly those fundamental issues

of jurisdiction:   

. . . .

Neither of the “recommendations” issued by the Pacific

Regional Office addressed this threshold issue of subject matter

jurisdiction.  Appellants submit that the Director’s and Acting

Director’s failure to explain the Department’s position on this

issue was administrative error and constitutes and arbitrary

and capricious action appealable to this Honorable Board.

Consequently, the Pacific Region Office’s failure to explain its

position on this threshold issue placed before it on appeal was

a “required federal action”, the absence of which is further

grounds for appeal to the Board.  Coyote Valley Band of Pomo

Indians, et al., v. Acting Pacific Regional Director,  54 IBIA 320

(2012).  See Notice of Appeal, pp. 3-4.



 Counsel engaged in due diligence to locate other IBIA decisions that4

addressed the same threshold jurisdiction question framed by Appellants here in a
similar tribal disenrollment factual context or any other case.  None close to being
on point were found where the agency creates, by its own actions/inactions, the
extraordinary circumstances.. 
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Rather than allow Appellants to proceed to establish a developed record

for further judicial review under the Administrative Procedures Act (APA), their

efforts in this direction were thwarted by summary dismissal of their Notice of

Appeal for lack of jurisdiction.  Consequently, the unique combination of the

Regional Director’s refusal of address the merits of Appellants’ arguments and

the Board’s refusal to permit them from submitting argument to overcome the

jurisdiction hurtle that stopped them dead in their tracks is the factual

“extraordinary circumstance” required by 43 CFR 4.315.  The Regional Director’s

inaction in explaining why Appellants’ arguments directed toward the invalidity

of the Tribe’s Constitution and the Enrollment Ordinance stands or fails must

be the subject for review by the Board and further judicial review pursuant to

the APA.  See Declaration of Elsie Lucero attached hereto.  Lucero’s recently

executed Declaration supports those issues of argued in briefs filed by the IBIA

12-128 Appellants that remain unanswered.  This culmination of unusual

circumstances, not the fault of Appellants, creates the extraordinary

circumstances sufficiently adequate for petition for reconsideration purposes.

    A just alternative in these uniquely positioned circumstances  would have4
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been for the Board to docket the appeal and allow Appellants and all other

interested parties to submit argument on the existence or absence of the Board’s

jurisdiction.  If the Board heard argument on the limited issue of lawful

jurisdiction for it to decide on the merits of the appeal from the Regional

Director’s decisions at issue in IBIA 12-128, remand may have helped to create

a more detailed mature agency record better for judicial review under the APA.

B.  “Recycling” of Old Argument or Existence of New Argument.

Both the Gardner and Jacobs IBIA decisions discussed above turned on

findings that appellants merely “reargued” the merits of their original appeals

or injected new argument into the petitions for reconsideration.   The failure of

appellants in those two (2) instances to demonstrate extraordinary

circumstances on petition for reconsideration came on the heels of agency

decisions that engaged in substantive deliberations carefully considering the

arguments raised by them.  It is in opposite in this instant matter.  

Obviously, the presence or lack of any Regional Director’s decisions on the

substance of the merits in Gardner and Jacobs is not pertinent in this situation

where summary dismissal by the Board stops cold any chance for Appellants in

this situation to reargue or impermissibly inject new argument on petition for

reconsideration.  As stressed in their Notice of Appeal, Appellants believe they

can establish that their legally protected “interests” were “adversely affected” by
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the “recommendations” rendered by the Pacific Regional Office after  they

submitted their position, inter alia, that the law controlling their disenrollments

was the 1961 Articles of Association and not the 1997 Constitution or

Enrollment Ordinances enacted pursuant to those defectively approved

documents.  See Notice of Appeal, p. 3.

Further, the dismissal on lack of jurisdiction grounds by the Board creates

the “perfect storm” where, as discussed above, Appellants are unjustly penalized

for the Agency’s unilateral determination that it cannot review inaction on their

pointed argument to the Regional Director that past failures of the BIA

invalidated the Tribe’s Constitution and Enrollment Ordinance:

In other words, when they succeed in proving that the

1997 Constitution of the Tribe and other enactments  executed

pursuant to this governing document were erroneously

approved by federal action, as argued in their appeal to the

Regional Director, then the Department of Interior, BIA,

maintains final lawful authority to place them back on the

Tribe’s membership rolls.  See Notice of Appeal, p. 4.

C. Lack of Proof of “Careful Consideration” in the Agency’s 

Administrative Record - Rule of Lenity.

In this instance, there is an alleged lack of “careful consideration” in the

Agency’s administrative record that renders null and meaningless Appellant’s



  Appellants’ Notice of Appeal expresses fully the basis for their efforts to5

prove and gain an adjudication from the Board of their disenrollment from the
federal agency that they contend is responsible for their plight. 
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ability to engage the Board in the merits of their jurisdictional arguments on

appeal.  Equally, their defense against the Board’s dismissal is thrust into a

perfect storm not of their creation.  Such well-constructed jurisdictional bars

alleged by the Department of the Interior must not be allowed to persist when

there in an extremely significant federal Indian Civil Rights Act case at issue.

Summary dismissal here is a “stamp of approval” by the Department of the

Interior on the massive Indian Civil Rights abuses leveled by a corrupt tribal

leadership against its own members.  

 Appellants claimed injury stems from their loss of status as federally-

recognized tribal members as a proximate result of faulty actions by the

Regional Director in approving their Tribe’s Constitution.  The circumstances

that directly implicate BIA actions/inactions in Appellants’ unjust

disenrollments provoke a fundamental argument.  That argument is this:  where

there is no credible proof in the record tending to show that local Agency and

Regional levels of the BIA engaged in careful consideration of their arguments

on jurisdictional standing and injury then the Board and United States District

Courts upon judicial review must be compelled to favor Appellants on Petition

for Reconsideration.    5
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An administrative rule of lenity must be created to help stem the rapidly

spreading unjustified tribal disenrollment disease.  With no meaningful legal

avenues to raise issue in circumstances such as those described here corrupt

tribal governments feel free to engage in this sordid ‘anti-Indian” behavior with

impunity.  A rule of lenity would allow Appellants seeking judicial review under

the APA to claim that BIA actions/inactions played a significant role in their

removal from their tribe’s membership rolls by their corrupt government acting

unlawfully and outside of their authority.  

To not create and invoke such a rule of lenity in these specific

circumstances allows for the unjustified eradication of the AS-IA’s 1989 Final

Decisions that Appellants’ ancestor, Margarita Brittain, was full blood Cupeno

Indian.  Elimination of a federal historical record of this immensely sacred

character cannot be relegated to the trash pile without careful consideration of

all aspects of its validity in accordance with those provisions of 25 CFR and 43

CFR.  No careful consideration of the administrative record at Regional Office

and Agency level equals an arbitrary and capricious agency action ripe for Board

review.  

These federal statutory provision are intended to insure a meaningful

degree of federal Due Process and Equal Protection to abused victims of corrupt

tribal governments bent on disenrolling their own Indian blood for unjustified
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reasons when those victims claim their dilemma was caused by obvious federal

agency mistakes in the approval of tribal actions and tribal governing

documents.  This was argued in their appeals to the Regional Director but

ignored.    The spirit of the rule of lenity – fundamental fairness – lies at the

heart of a respectable administrative justice system.

IV.  CONCLUSION

This is not an intra-tribal enrollment dispute.  It is a dispute over whether

the Department of Interior will execute its fiduciary duty to stand by and defend

with Appellants the 1989 AS-IA Final Decision where there is no reason to throw

it into the historical trash pile.

Therefore, Appellants in IBIA 12-128 respectfully request that the Interior

Board of Indian Appeals, pursuant to the authority delegated to the Board  by

the Secretary of the Interior found in 43 C.F.R. § 4.1, grant their Petition for

Reconsideration, re-docket this matter and take further actions as necessary. 

DATED: August 13, 2012.

                                                          

Dennis G. Chappabitty

Attorney at Law, OBA #1617

P.O. Box 2050

Elk Grove, CA 95759

(916) 682-0575 (voice/fax)

email: chaplaw@earthlink.net

Attorney for Appellants 

mailto:chaplaw@earthlink.net
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PROOF OF SERVICE BY U.S. MAIL

I declare that:

On August 13, 2012, I served a copy of the Petition for Reconsideration

w/Declaration of Elsie Lucero in the matter of IBIA 12-128 on the interested

parties herein by placing true copies thereof in a sealed envelope with First

Class U.S. Postage thereon fully prepaid in the United States mail at Elk Grove,

CA, addressed as follows:

Amy Dutschke, Regional Director 

United States Department of the Interior

Bureau of Indian Affairs

Pacific Regional Office

2800 Cottage Way

Sacramento, California 95825

Del Laverdure

Acting Assistant Secretary - Indian Affairs

Bureau of Indian Affairs

1849 C Street, NW

Washington, D.C. 20240

Mike Black, Director

United States Department of Interior

Bureau of Indian Affairs

1849 C Street, NW

MS 4606 MIB

Washington, D.C. 20240

Robert Eben

Superintendent

Southern California Agency

Bureau of Indian Affairs

1451 Research Park Drive

Riverside, California 92507

/ / / /

/ / / /
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Office of the Solicitor

Pacific Southwest Region

Assistant Regional Solicitor

Attention: Karen Koch

2800 Cottage Way, Room E-1712

Sacramento, CA 95825

Robert Smith, Chairman     

Pala Band of Mission Indians

PMB 50, 35008 Pala Temecula Road

Pala, CA 92059

Thor O. Emblem, Esq.

Law Offices of Thor O. Emblem

800 W. Grant Ave., Suite B

Escondido, CA 92025

                                                

Linda C. Amelia
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