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i 
 

SUMMARY OF THE CASE 

 
In September 2010, Plaintiff-Appellant Sandy Lake Band of Mississippi 

Chippewa (“the Band”) filed a lawsuit challenging the Secretary of the Interior’s 

decision not to call a Secretarial election for the Band pursuant to the Indian 

Reorganization Act because the Band is not a federally recognized Indian tribe. In that 

lawsuit, the Band alleged that it was a federally recognized Indian tribe, even though it 

is not on the Secretary’s list of recognized Indian tribes and has never engaged in the 

federal acknowledgment process established by the Secretary to officially recognize 

Indian tribes. Accordingly, the district court dismissed that lawsuit because the Band 

had failed to exhaust its administrative remedies prior to filing the lawsuit by invoking 

the federal acknowledgment process. Instead of timely appealing the district court’s 

adverse judgment against it or engaging in the federal acknowledgment process, as 

required by that binding final judgment, the Band filed this lawsuit in September 2011 

alleging claims substantially identical to those previously dismissed in the earlier 

lawsuit. The district court properly dismissed this lawsuit pursuant to the doctrine of 

res judicata, and on its lack of merit. Indeed, the Band’s lawsuit suffers from a host of 

jurisdictional and prudential problems. 

Because the Band’s arguments are precluded and premature, or meritless, this 

Court may affirm without argument. However, should this Court desire to hear oral 

argument, the government suggests no more than 15 minutes per side is appropriate. 
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JURISDICTIONAL STATEMENT 

The district court had jurisdiction pursuant to 28 U.S.C. § 1331. The district 

court entered final judgment on May 7, 2012. Appellant’s Appendix (App.) 24. The 

Band filed a timely notice of appeal on July 5, 2012. App. 3; Fed. R. App. P. 

4(a)(1)(B). This Court has jurisdiction pursuant to 28 U.S.C. § 1291.  

INTRODUCTION AND QUESTIONS PRESENTED 

Plaintiff-Appellant Sandy Lake Band of Mississippi Chippewa (“the Band”) is a 

group that wishes to splinter itself from the Minnesota Chippewa Tribe. See U.S. 

Supplemental Appendix (Supp. App.) 102-03.1 To that end, the Band requested the 

Assistant Secretary for Indian Affairs within the Department of the Interior (“DOI”) 

to call and conduct a Secretarial election under Section 16 of the Indian 

Reorganization Act (“IRA”), 25 U.S.C. § 476, a process which allows Indian tribes to 

adopt a constitution and by-laws. App. 71. However, because the Band is not a 

federally recognized Indian tribe, DOI determined that the Band is ineligible for a 

Secretarial election. App. 155. DOI advised the Band, as it had repeatedly advised for 

over twenty years, to seek federal recognition as a tribe through the federal 

acknowledgment process or by legislation. App. 156. 
                                      
1 Because the government cited and the district court relied on orders, pleadings, and 
exhibits filed in Civ. No. 10-3801 in dismissing the instant case, the record on appeal 
consists of those documents filed in Civ. No. 10-3801 and Civ. No. 11-2786. See 
Amerind Risk Management Corp. v. Malaterre, 633 F.3d 680, 686 n.6 (8th Cir. 2011); 
Knutson v. City of Fargo, 600 F.3d 992, 1000 (8th Cir. 2010). The United States thus 
provides certain filings in Civ. No. 10-3801, along with certain filings in Civ. No. 11-
2786, in its Supplemental Appendix (Supp. App.) for this Court’s convenience.  

Appellate Case: 12-2600     Page: 12      Date Filed: 09/27/2012 Entry ID: 3957983  



 2  

The Band did not seek federal recognition, but in September 2010 filed a 

lawsuit challenging DOI’s decision not to call a Secretarial election. App. 6, 11. The 

district court, however, dismissed that lawsuit because the Band had failed to exhaust 

its administrative remedies prior to filing suit by invoking the federal acknowledgment 

process. App. 11-12 (quoting Sandy Lake Band of Minn. Chippewa v. United States, No. 

10-3801, 2011 WL 2601840 (D. Minn. July 1, 2011) (“Sandy Lake Band I”)). 

The Band did not appeal from that dismissal. App. 12. Instead, without having 

exhausted its administrative remedies prior to bringing suit, as required by the court’s 

binding final judgment, the Band filed the instant lawsuit again challenging DOI’s 

decision not to call a Secretarial election. App. 12, 17. In addition to the theories for 

relief previously stated by the Band in its first lawsuit, the Band contended that 25 

C.F.R. § 81.1(w) -- which defines “tribe” to include only those entities on the list of 

federally recognized tribes in the Federal Register and was relied upon by DOI when 

declining to call a Secretarial election for the Band -- was invalid and inconsistent with 

the statutory definition of “Indian” at 25 U.S.C. §479. App. 17-18; Supp. App. 6-8, 

12-15. The district court concluded that the doctrine of res judicata precluded the 

Band’s recycled arguments challenging the decision not to call a Secretarial election, 

App. 15-17, and that the theoretically new arguments challenging the validity of § 

81.1(w) lacked merit, App. 17-22. The questions presented are:  
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I. Has the Band waived its appeal by failing to brief and argue in its 

opening brief the issue of whether res judicata precludes its lawsuit where the district 

court entered judgment against it on that ground? 

Most Apposite Authorities: Primary Care Investors, Seven, Inc. v. PHP Healthcare 

Corp., 986 F.2d 1208 (8th Cir.1993); Proctor & Gamble Co. v. Amway Corp., 376 F.3d 496 

(5th Cir. 2004); Valley View Angus Ranch, Inc. v. Duke Energy Field Servs., 497 F.3d 1096 

(10th Cir. 2007); Maher v. City of Chicago, 547 F.3d 817 (7th Cir. 2008). 

II. Does res judicata preclude the Band from re-litigating the issue of 

whether it is a federally recognized Indian tribe without first seeking recognition 

through the federal acknowledgment process?  

Most Apposite Authority: Robinette v. Jones, 476 F.3d 585 (8th Cir. 2007). 

III. Is the Band required to seek recognition from DOI through the federal 

acknowledgement process before filing a lawsuit in federal court contending that it is 

a federally recognized Indian tribe? 

Most Apposite Authorities: James v. U.S. Dep’t of Health and Human Servs., 824 

F.2d 1132 (D.C. Cir. 1987); Western Shoshone Bus. Council v. Babbitt, 1 F.3d 1052 (10th 

Cir. 1993); Miami Nation of Indians of Indiana v. DOI, 255 F.3d 342 (7th Cir. 2001); 

United Tribe of Shawnee Indians v. United States, 253 F.3d 543 (10th Cir. 2001).  

IV.  Does DOI have the authority to promulgate regulations implementing 

the IRA and defining Indian “tribe” in 25 C.F.R. § 81.1(w) as those entities appearing 

on the official list of federally recognized tribes in the Federal Register?  
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Most Apposite Authorities: Chevron v. Nat. Res. Def. Council, 467 U.S. 837 (1984); 

25 U.S.C. §§ 2, 9, 476, 479, 479a, 479a-1; 43 U.S.C. § 1457. 

STATEMENT OF THE FACTS 

A. Indian Reorganization Act – Secretarial elections -- Federally 
Recognized Indian Tribe List Act of 1994 

Congress enacted the IRA in 1934 in recognition that the federal government’s 

allotment policy had failed to transform individual Indians into self-dependent 

farmers or livestock operators as intended. See Conroy v. Conroy, 575 F.2d 175, 181 (8th 

Cir. 1978). Congress intended the IRA to revitalize Indian tribes and their 

governments, id., and made the statute applicable to reservations where the majority 

of adult Indians failed to reject it, 25 U.S.C. § 478 (Section 18). To achieve its goals, 

Congress provided substantial federal benefits to Indian tribes, including 

authorization for DOI to purchase land to take into trust for the tribe, 25 U.S.C. § 

465; to provide loans for economic development, § 470; and to pay expenses of 

Indian students at vocational schools, § 471. The IRA also authorized tribes to 

reorganize, § 476, and, in some circumstances, form corporate entities, § 477.  

Congress, however, restricted eligibility for these benefits to persons who met 

the statutory definition of “Indian,” whom the IRA defines, in relevant part, as “all 

persons of Indian descent who are members of any recognized Indian tribe now under 
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Federal jurisdiction.”2 25 U.S.C. § 479 (Section 19) (emphasis added). The IRA, as 

originally enacted, does not articulate what constitutes a recognized Indian tribe. The 

Federally Recognized Indian Tribe List Act (“List Act”) of 1994, Pub. L. No. 103-454 

(1994), however, requires DOI to “publish in the Federal Register a list of all Indian 

tribes which [DOI] recognizes to be eligible for the special programs and services 

provided by the United States to Indians because of their status as Indians.” 25 U.S.C. 

§ 479a-1. The Act defines the term “tribe” as “any Indian or Alaska Native tribe, 

band, nation, pueblo, village or community that [DOI] acknowledges to exist as an 

Indian tribe.” Id. § 479a(2). It defines “list” as “the list of recognized tribes published 

by [DOI] pursuant to section 479a–1 of this title.” Id. § 479a(3). 

One of the benefits the IRA confers upon recognized Indian tribes is the right 

to organize or reorganize for its common welfare. 25 U.S.C § 476 (Section 16). This 

process allows a recognized Indian tribe to ask the Secretary of the Interior to call and 

conduct an election that allows its members to “adopt an appropriate constitution and 

bylaws, and any amendments thereto.” Id. § 476(a) (“Secretarial elections”).  

The IRA itself mostly does not articulate how DOI is to call and conduct 

Secretarial elections. See Cohen, § 4.06[2][b] (2005 ed.). Instead, Congress delegated to 

DOI the authority to promulgate rules and regulations governing elections. 25 U.S.C. 

                                      
2 Indian also is defined to include “all persons who are descendants of such members 
[of any recognized Indian tribe now under Federal jurisdiction] who were, on June 1, 
1934, residing within the present boundaries of any Indian reservation, and shall 
further include all other persons of one-half or more Indian blood.” 25 U.S.C. § 479. 
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§ 476(a)(1). Among other regulations promulgated pursuant to this authority is a 

definition of Indian “tribe.” 25 C.F.R. § 81.1(w). That regulation defines a “tribe” for 

Secretarial election purposes, in relevant part, as “[a]ny Indian entity that . . . is 

included, or is eligible to be included, among those tribes . . . listed in the Federal 

Register  . . . as recognized and receiving services from” DOI. Id.  

B. Federal Recognition 

Federal recognition or acknowledgment3 of groups as Indian tribes establishes 

a government-to-government relationship with the United States and is a prerequisite 

to the protection, services, and benefits available to Indian tribes. 25 C.F.R. § 83.2. 

This political relationship includes potential access to federal funding for health, 

education, and other social programs, and the possibility of establishing casino gaming 

operations. See California Valley Miwok Tribe v. United States, 515 F.3d 1262, 1263-64 

(D.C. Cir. 2008). Federal recognition generally also means that an Indian tribe is 

entitled to the immunities and privileges available to other federally recognized tribes 

by virtue of their government-to-government relationship with the United States, as 

well as the responsibilities, powers, limitations, and other obligations of such tribes. 

Id. Federal recognition of tribal status subjects the Indian tribe to the same authority 

of the United States to which all other federally acknowledged tribes are subjected. Id. 

                                      
3 “The terms ‘recognize’ and ‘acknowledge’ are often used interchangeably.” Felix S. 
Cohen, Cohen’s Handbook of Federal Indian Law, § 3.02[3] n.25 (2005 ed.). 
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In the early nineteenth century, Congress delegated to the Executive branch, 

specifically DOI, the power to recognize Indian tribes. 25 U.S.C. §§ 2, 9; 43 U.S.C. 

§1457. Prior to 1978, DOI exercised that power on an ad hoc basis. See Kahawaiolaa v. 

Norton, 386 F.3d 1271, 1272-73 (9th Cir. 2004); see also 43 Fed. Reg. 39,361 (Sept. 5, 

1978). That changed in 1978, however, when DOI promulgated uniform regulations 

and procedures for recognizing Indian tribes, 25 C.F.R. Pt. 83. Id. Consistent with the 

List Act, discussed supra, the current version of these regulations requires DOI to 

publish in the Federal Register every three years4 a list of all federally recognized Indian 

tribes entitled to receive benefits and services from DOI. See 25 C.F.R. § 83.5(a). The 

most recent list is found in the Federal Register at 77 Fed. Reg. 47,868 (Aug. 10, 2012).  

The regulations allow any Indian group that is not listed as recognized by DOI 

to file a petition with DOI for acknowledgment. See James v. U.S. Dep’t of Health and 

Human Servs., 824 F.2d 1132, 1136 (D.C. Cir. 1987) (citing 25 C.F.R. §§ 83.2, 83.5, 

83.7). Pursuant to these regulations, a petition for acknowledgement and completion 

of the federal acknowledgement process is a prerequisite for those tribes seeking 

federal recognition in the first instance, 25 C.F.R. §§ 83.5, 83.7, as well as those tribes 

seeking federal recognition premised on prior acts of federal recognition such as 

treaties or executive orders, id. § 83.8. See James, 824 F.2d at 1136. 

                                      
4 The regulations have not been updated to reflect the List Act requirement that DOI 
publish the list annually. See 25 U.S.C. § 479a. 
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Acknowledgment is granted to Indian groups that can establish a “substantially 

continuous tribal existence and which have functioned as autonomous entities 

throughout history until the present.” Id. § 83.3(a). “Splinter groups, political factions, 

communities or groups of any character that separate from the main body of a 

currently acknowledged tribe” generally are ineligible for recognition, but may be 

acknowledged if the groups “can establish clearly that they have functioned 

throughout history until the present as an autonomous tribal entity.” Id. § 83.3(d).  

For those Indian groups seeking current federal recognition premised on prior 

acts of federal recognition, the regulations require the tribe to present unambiguous 

evidence of that prior acknowledgment to DOI during the acknowledgment process. 

Id. § 83.8(c). If a tribe provides such evidence, then the tribe, in essence, need only 

show that it has been continuous and autonomous entity since the point of last federal 

recognition, according to the seven mandatory criteria for federal recognition found at 

25 C.F.R. §§ 83.7(a)-(g). Id. §§ 83.8(a), (d).  

To establish that a previously recognized Indian tribe has been a continuous 

and autonomous entity since the point of last federal recognition, § 83.7, as 

supplemented by § 83.8, requires the petitioner tribe to demonstrate: (a) that it has 

been identified as an American Indian entity on a substantially continuous basis since 

1900 or the point of last federal recognition; (b) that a predominate portion of the 

group presently comprises a distinct community; (c) that the petitioner presently 

maintains political influence or authority over its members as an autonomous entity; 
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(d) that it has a governing document and membership criteria; (e) that it descends 

from a historical Indian tribe or from historical tribes which combined and functioned 

as a single autonomous entity; (f) that its membership is composed principally of 

persons who are not members of any other North American Indian tribe; and (g) that 

Congress has not expressly terminated or forbidden a federal relationship with the 

group. See id. §§ 83.7(a)-(g), 83.8(a), (d). 

C. The organization of the Minnesota Chippewa Tribe under the IRA 
and the participation of the historic Sandy Lake Band 

The Band claims to represent the historic Sandy Lake Band, an Indian group 

located in northern Minnesota. Supp. App. 3 ¶ 4. The United States views the historic 

Sandy Lake Band as having participated in reorganization under the IRA as a part of 

the Mille Lacs Band – one of the six component bands of Indians who incorporated 

into the Minnesota Chippewa Tribe. See Sandy Lake Band I, 2011 WL 2601840, at *3.  

On July 26, 1936, “a majority of the tribes and bands of Chippewa Indians 

residing on various Indian reservations in Minnesota organized a single tribal 

government under a written constitution, the Constitution of the Minnesota 

Chippewa Tribe.” See Sandy Lake Band I, 2011 WL 2601840, at *1. The six component 

reservations included within the Minnesota Chippewa are: White Earth, Leech Lake, 

Fond du Lac, Bois Forte, Grand Portage Reservations, and the non-removal Mille 

Lacs Band of Chippewa Indians. Id. Three years later, the Mille Lacs Band ratified and 

accepted a charter of organization, which defined its membership as consisting of 
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“[a]ll Chippewa Indians permanently residing on the Mille Lacs Reservation and at, or 

near, the Villages of Isle, Danbury, East Lake and Sandy Lake, Minnesota.”  Id.   

In 1980, five decades later, the view that the Mille Lacs Band incorporated the 

historic Sandy Lake Band was memorialized in an opinion authored by a Field 

Solicitor for DOI in response to a jurisdictional dispute over tribal lands. In that 

opinion, the Field Solicitor stated that “the Chippewas residing at Sandy Lake have 

been considered Chippewa of the Mississippi and part of the group known as the 

Mille Lacs Band” and that “the Mille Lacs Band is the political successor of the 

historic Sandy Lake Band.” Supp. App. 48. 

Thus, the United States acknowledges the Minnesota Chippewa Tribe and its 

six component reservations, including the Mille Lacs Band, as a federally recognized 

Indian tribe. See 77 Fed. Reg. 47,868 (August 10, 2012). The United States, however, 

does not recognize the Sandy Lake Band as a separate federally recognized tribe 

distinct from the Minnesota Chippewa Tribe and the Mille Lacs Band. Id. 

D. The Band fails to petition for federal recognition, but requests a 
Secretarial election. 

Between 1988 and 2008, DOI corresponded with the Sandy Lake Band 

multiple times regarding the federal acknowledgement process. See Sandy Lake Band I, 

2011 WL 2601840, at *2; Supp. App. 95-99. The Band, however, never filed a valid 

petition for acknowledgment with DOI. Supp. App. 99. Instead, in July 2007, the 

Band requested that DOI call and conduct a Secretarial election for the Band to vote 
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on a constitution to organize a tribal government. Supp. App. 5 ¶ 13. DOI denied the 

Band’s request and advised the Band that it was ineligible to request such an election 

until there is a final determination on its status as a separate tribe through the federal 

recognition process or through legislation. App. 154-56 (referring to App. 151-53).   

The Band appealed the denial to the Interior Board of Indian Appeals 

(“IBIA”). The IBIA ultimately dismissed the Band’s administrative appeal of DOI’s 

decision not to call a Secretarial election because it had no authority to review that 

final decision from DOI. App. 159-60. The IBIA also rejected the Band’s further 

argument that DOI’s decision constituted a denial of a purported request for 

acknowledgment. App. 159. It observed that DOI did not “deny a request from the 

Band to be federally recognized as an Indian tribe[,]” but rather “denied, as 

premature, [the Band’s] request to be allowed to reorganize under the IRA, because 

[the Band was] not presently federally recognized.” App. 159-60. 

E. The District Court dismisses the Band’s first lawsuit for failure to 
exhaust administrative remedies. 

On September 1, 2010, the Band filed suit pursuant to the Administrative 

Procedure Act (“APA”) challenging DOI’s decision not to call a Secretarial election. 

The complaint alleged that the Band was a federally recognized Indian tribe and that 

DOI violated the List Act, the IRA, the APA, and the Fifth Amendment by failing 

immediately upon request to call and conduct a Secretarial election. Supp. App. 18-45. 

The Band alleged that these violations amounted to a breach of the federal 
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government’s trust obligations to the Band. Supp. App. 41-44. The Band sought 

declaratory, injunctive, and monetary relief. Supp. App. 44-45. 

The United States moved to dismiss the Band’s lawsuit on the ground, among 

others, that the Band was ineligible to request a Secretarial election because it was not 

a federally recognized Indian tribe. Supp. App. 64-68. The United States also argued 

that the Band had failed to exhaust its administrative remedies by failing to participate 

in the federal acknowledgment procsess. Id. 

As a consequence of the government’s motion to dismiss, on June 2, 2011, the 

day before the hearing on the motion but 94 days after the time to file an amended 

complaint had elapsed pursuant to Fed. R. Civ. P. 15(a), the Band attempted to file an 

amended complaint. Supp. App. 106-134. The amended complaint for the first time 

alleged that DOI had no authority to promulgate regulations implementing the IRA 

and defining the term Indian tribe at 25 C.F.R. § 81.1(w). Supp. 129-32. The amended 

complaint requested that the court declare the entire regulatory scheme null and void. 

Supp. App. 133 ¶¶ 6, 9. The amended complaint and the operative complaint at issue 

in the present suit are identical in almost every relevant respect. Compare Supp. App. 

106-134 (No. 10-3801), with Supp. App. 1-17 (No. 11-2786). 

On July 1, 2011, the district court dismissed the Band’s lawsuit in its entirety 

without prejudice, stating: 

The Court concludes that the Sandy Lake Band has failed to exhaust its 
administrative remedies. The Court respectfully rejects the Band’s 
contention that 25 C.F.R. § 81.1(w) contradicts the definition of Indian 
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tribe in 25 U.S.C. § 479. Rather, by requiring an entity seeking an IRA 
election to first request federal acknowledgment, the regulations ensure 
that the evidence the Sandy Lake Band offers in support of its claim that 
it qualifies as an Indian tribe under Section 479 will be presented to the 
appropriate agency with the requisite expertise and established regulatory 
process. The [DOI has] repeatedly and consistently informed the Sandy 
Lake Band that it must file a petition for federal acknowledgment as the 
first step in the Band’s effort to seek an IRA election, but the Band has 
failed to do so. . .  

Sandy Lake Band I, 2011 WL 2601840, at *4.  The court thus concluded that “the Band 

has failed to exhaust its administrative remedies and [it lacked] subject matter 

jurisdiction over the Band’s claims that relate to the requested IRA election.” Id.5  

The district court entered final judgment on July 5, 2011. Supp. App. 135. The 

Band did not appeal. App. 12.  

F. Without having exhausted its administrative remedies as required 
by the district court’s binding final judgment, the Band files a 
second lawsuit. 

Following the dismissal of the Band’s first lawsuit and the entry of final 

judgment against it, on September 28, 2011, the Band initiated the current lawsuit. 

App. 1; Supp. App. 1-17. Claims Two and Three are identical to claims that were 

dismissed in Sandy Lake Band I, while Claim Four, although superficially new, is 

nonetheless related to the previous challenge to DOI’s denial of the request for a 

Secretarial election. App. 16. Compare Supp. App. 36-39, with Supp. App. 8-12. In 

                                      
5 The court also noted that that the proposed amended complaint failed to cure the 
flaws in the Band’s claims. Sandy Lake Band I, 2011 WL 2601840, at *5 n.4.   
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Claims One, Five, and Six, the Band contends, as it did in its proposed amended 

complaint in Sandy Lake Band I, that 25 C.F.R. § 81.1(w)’s definition of “tribe” is 

inconsistent with 25 U.S.C. § 479. App. 17; Supp. App. 6-8, 12-15. 

The district court dismissed the lawsuit. App. 23. The court concluded that the 

doctrine of res judicata precluded the Band’s recycled challenge to DOI’s denial of the 

request for a Secretarial election. App. 15-17. The court noted it previously had 

determined that, prior to asserting its claims in federal court, the Band must exhaust 

its administrative remedies by engaging in the federal acknowledgement process. App. 

16. Because the Band “still has not engaged in the Federal acknowledgment process,” 

the court concluded that the Band has not remedied the threshold problem that led to 

the dismissal of its prior lawsuit. Id. The district court thus dismissed Claims Two 

through Four as alleged in the Band’s complaint. App. 17. 

The court rejected the government’s argument that res judicata precluded the 

Band’s challenge to 25 C.F.R. § 81.1(w) in Claims One, Five, and Six because, the 

court stated, it previously had only briefly addressed that challenge in a footnote. App. 

17-18. The court rejected these claims on the merits, concluding that the Band had 

based its challenge to §81.1(w) on a misinterpretation of the IRA. App. 18-22. The 

Band argued that §81.1(w) unlawfully defined “recognized tribe” to include only those 

on the list of federally recognized tribes in the Federal Register. App. 18, 20. In rejecting 

that argument, the court concluded that the IRA itself did not define “recognized 

tribe” and that “Section 81.1(w)’s requirement that an Indian tribe be included or 
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eligible to be included on the list of federally recognized tribes is consistent with the 

requirement that an eligible tribe be ‘recognized’ and is based on a permissible 

construction of the statute.” App. 21-22. The court thus dismissed Claims One, Five, 

and Six, App. 22-23, and entered judgment in favor of the United States, App. 24.  

SUMMARY OF THE ARGUMENT 

The district court properly dismissed the Band’s prior lawsuit challenging 

DOI’s decision not to call and conduct a Secretarial election because the Band had 

not exhausted its administrative remedies by participating in the federal 

acknowledgment process. The Band did not appeal that dismissal. Thus, there is a 

binding final judgment against the Band that requires it to participate in the federal 

acknowledgment process before challenging its status as a non-recognized Indian 

tribe. Instead of complying with that binding final judgment or timely appealing its 

entry, the Band filed this lawsuit immediately on the heels of that final judgment and, 

in this lawsuit, either unabashedly recycles its prior theories for relief or attempts to 

raise new theories that should have been presented in the first case. 

In view of the procedural and substantive posture of this lawsuit, the district 

court properly dismissed the Band’s recycled claims pursuant to the doctrine of res 

judicata. Indeed, the district court should have dismissed the entire lawsuit pursuant 

to that doctrine because all of the Band’s claims derive from a challenge to DOI’s 

decision not to call a Secretarial election because the Band is not federally recognized. 
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Notably, the Band does not challenge the district court’s entry of judgment based on 

res judicata grounds, thus waiving any right it has to appellate review of that issue.  

Even if the Band’s claims in the instant case were not barred by res judicata, 

the Band’s challenge to its status as a non-federally recognized Indian group, including 

its challenge to the validity of 25 C.F.R. § 81.1(w), is premature until DOI makes a 

final decision on whether to recognize the Band. Indeed, without the benefit of DOI’s 

expert historical and genealogical views, without invoking DOI’s established 

processes for determining eligibility for recognition, without an administrative record, 

and with numerous key factual issues undecided, the Band asks this Court to 

undertake the formal political act of declaring the Band a federally recognized Indian 

tribe. However, until DOI makes a final decision on recognition, the Band’s lawsuit in 

its entirety is premature and precluded by the doctrines of administrative exhaustion, 

finality, political question, ripeness, standing, and primary jurisdiction. 

Finally, if, and to the extent that, this Court reaches the merits of the Band’s 

challenge to the validity of 25 C.F.R. § 81.1(w), it should reject that challenge. 

Congress expressly delegated DOI the authority to promulgate rules and regulations 

governing Secretarial elections, 25 U.S.C. § 476, and § 81.1(w), which defines the term 

“tribe” for Secretarial election purposes as those entities on the list of recognized 

Indian tribes in the Federal Register, comes as a direct result of that delegation. This 

Court thus must give § 81.1(w)’s definition “controlling weight” because it is 
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consistent with the IRA, particularly as amended by the List Act, which defines tribes 

as those recognized by DOI and requires DOI to maintain a list of recognized tribes.  

STANDARDS OF REVIEW 

This appeal raises questions of law reviewed de novo. See Ginters v. Frazier, 614 

F.3d 822, 825 (8th Cir. 2010) (issue preclusion); Chorosevic v. MetLife Choices, 600 F.3d 

934, 941 (8th Cir. 2010) (administrative exhaustion); Bernal-Rendon v. Gonzales, 419 F.3d 

877, 880 (8th Cir. 2005) (interpretation of law and agency regulations).

ARGUMENT 

At the center of this suit is the Band’s request to reorganize as a tribe through 

the Secretarial election process of the IRA, 25 U.S.C. § 476. Supp. App. 1, 5. Because 

the Band is not listed in the Federal Register as a federally recognized Indian tribe and it 

thus is not a “tribe” for Secretarial election purposes, see 25 U.S.C. § 81.1(w), DOI 

concluded that the Band’s request was “premature” until the Band obtains federal 

recognition. App. 155. DOI advised the Band first to seek recognition through the 

federal acknowledgement process or through legislation. App. 156. 

On appeal, the Band argues (at 17-20, 37-42) that DOI erred in denying its 

request for a Secretarial election because, in its view, it is a federally recognized tribe, 

even though the Band does not appear on the list of federally recognized tribes and it 

has never participated in the federal acknowledgement process. Thus, in determining 

whether DOI properly declined to call and conduct a Secretarial election, the Band 

asks this Court to issue a judicial proclamation that it is a federally recognized Indian 
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tribe. And the Band asks this Court to issue this political proclamation without giving 

DOI, the federal agency with the statutory authority to recognize Indian tribes, see 25 

U.S.C. §§ 2, 9, 43 U.S.C. § 1457, the opportunity to apply its regulations, allow its 

experts to investigate the Band’s allegations and eligibility for federal recognition, and 

create an administrative record for this Court ultimately to review.   

Contrary to the Band’s position, this case is not about whether the historic 

Sandy Lake Band was or was not a federally recognized tribe in 1934. The Band never 

has formally requested recognition based on alleged prior acts of recognition, see 25 

C.F.R. § 83.8, and DOI therefore has not made a final decision on that status. App. 

159-60. The Band also has not demonstrated to DOI that it is the bono fide successor 

to the historic Band. 25 C.F.R. § 83.7(e). Nor has it established that its recognition is 

consistent with any of the other mandatory criteria for recognition. Id. §§ 83.7(a)-(g). 

A final DOI decision on a petition for acknowledgment addressing these topics is 

required before the Band can file for judicial review under the APA. See United Tribe of 

Shawnee Indians v. United States, 253 F.3d 543, 549 (10th Cir. 2001). As the district court 

concluded, App. 16, in order to receive a final decision, the Band must first invoke the 

federal acknowledgement process. Thus, at the present time, judicial review of the 

Band’s status as a recognized Indian tribe is premature, unripe, or otherwise barred. 
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I. THE BAND HAS WAIVED ITS CHALLENGE BY FAILING TO ADDRESS THE 

BASIS FOR THE DISTRICT COURT’S JUDGMENT. 

As noted, the instant lawsuit is not the first lawsuit the Band has filed to 

challenge DOI’s decision to deny the Band’s request for a Secretarial election as 

“premature” until it obtains federal recognition. App. 6. In September 2010, the Band 

filed a lawsuit challenging the decision not to call an election because, according to the 

Band’s complaint, it is a federally recognized Indian tribe for which DOI allegedly 

must call a Secretarial election. Supp. App. 18-45. The district court, however, 

concluded the Band’s claims were premature and that it needed to first exhaust its 

administrative remedies. App. 6, 12. The district court entered final judgment on that 

basis on July 5, 2011. Supp. App. 135. The Band did not appeal that final judgment 

within the mandatory 60-day period. App. 12; Fed. R. App. P. 4(a)(1)(B). 

Pursuant to the doctrine of res judicata, the district court dismissed the Band’s 

claims in the instant lawsuit seeking a judicial declaration that it is a “recognized 

Indian tribe,” at least with respect to those claims explicitly challenging the decision 

not to call a Secretarial election. App. 15-17. Notably, the Band’s opening brief does 

not even acknowledge that the district court dismissed its claims pursuant to the 

doctrine of res judicata, let alone argue that the court erred in its application of the 

doctrine. This is a fatal omission because a failure to challenge a basis -- indeed, the 

primary basis -- for a court’s judgment waives any claim of error. See Maher v. City of 

Chicago, 547 F.3d 817, 821 (7th Cir. 2008) (“failure to address one of the holdings 
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results in a waiver of any claim of error with respect to the court’s decision on that 

issue”). The waiver rule applies specifically to a failure to challenge a court’s 

determination on issue preclusion, see Valley View Angus Ranch, Inc. v. Duke Energy Field 

Servs., 497 F.3d 1096, 1106 n.15 (10th Cir. 2007); Proctor & Gamble Co. v. Amway Corp., 

376 F.3d 496, 499 n.1 (5th Cir. 2004); but wavier also generally applies to any issue a 

party fails to adequately challenge, see Primary Care Investors, Seven, Inc. v. PHP Healthcare 

Corp., 986 F.2d 1208, 1212 (8th Cir. 1993) (citing under Fed. R. App. P. 28(a)(5)).6 

Hence, because the Band’s opening brief fails to challenge the judgment that res 

judicata precludes its recycled challenge to DOI’s decision not to call a Secretarial 

election, the Band has waived its ability to seek relief from this Court. 

II. THE DOCTRINE OF RES JUDICATA PRECLUDES THE BAND FROM RE-
LITIGATING THE ISSUE OF WHETHER IT MUST EXHAUST ITS 

ADMINISTRATIVE REMEDIES PRIOR TO CHALLENGING ITS STATUS AS 

NON-FEDERALLY RECOGNIZED. 

Even if this appeal may proceed despite the Band’s complete failure to 

challenge a basis for the district court’s judgment, the district court properly dismissed 

Claims Two through Four under the doctrine of res judicata. App. 15-17. Indeed, the 

court should have dismissed the entire lawsuit pursuant to that doctrine because the 

                                      
6 This Court should refuse any attempt by the Band to remedy its failure in the reply 
brief. See Turnage v. Fabian, 606 F.3d 933, 942 (8th Cir. 2010) (declining to consider 
argument made for the first time in a reply brief). “Considering an argument advanced 
for the first time in a reply brief…is not only unfair to an appellee [who lacks an 
opportunity to respond] but also entails the risk of an improvident or ill-advised 
opinion on the legal issues tendered.” McBride v. Merrell Dow and Pharms., Inc., 800 F.2d 
1208, 1211 (D.C. Cir. 1986). 
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Band is precluded from re-litigating the issue of whether it must exhaust its 

administrative remedies prior to filing suit to challenge its status as a non-federally 

recognized tribe. The entirety of the Band’s lawsuit, not just Claims Two through 

Four, rests on its claim that DOI improperly declined to call a Secretarial election 

because, the Band alleges, it is a recognized Indian tribe. See infra at 22-24. The district 

court, however, determined in Sandy Lake Band I that the Band cannot challenge its 

status as non-federally recognized until it first exhausts its administrative remedies by 

participating in the federal acknowledgment process. App. 11-12, 16. Res judicata thus 

precludes the Band from re-litigating that exhaustion issue in this lawsuit. 

Res judicata incorporates the concepts of both claim and issue preclusion. See 

Migra v. Warren City School Dist. Bd. of Educ., 465 U.S. 75, 77 n.1 (1984) (explaining res 

judicata). Here, the Band’s claim of federal recognition is not precluded because the 

Band may litigate its claim once the Band has exhausted its administrative remedies. 

The Band, however, is precluded by a prior judgment from re-litigating the issue of 

whether it must exhaust its administrative remedies prior to raising its claim.  

Issue preclusion has five elements: (1) the party sought to be precluded in the 

second suit must have been a party, or in privity with a party, to the original lawsuit; 

(2) the issue sought to be precluded must be the same as the issue involved in the 

prior action; (3) the issue sought to be precluded must have been actually litigated in 

the prior action; (4) the issue sought to be precluded must have been determined by a 
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valid and final judgment; and (5) the determination in the prior action must have been 

essential to the prior judgment. Robinette v. Jones, 476 F.3d 585, 588-89 (8th Cir. 2007). 

A. The district court correctly concluded that res judicata precluded 
Claims Two through Four. 

All of the above elements are satisfied. The district court thus correctly 

concluded that issue preclusion bars Claims Two through Four. AA 15-17. The same 

parties participated in, and the same issue of administrative exhaustion was litigated in, 

Sandy Lake Band I. Id. The district court concluded the Band’s claims were premature 

and that it needed to first exhaust its administrative remedies. Id. The district court 

then entered final judgment on that basis. Id. Thus, all elements of issue preclusion 

have been satisfied and the district court properly dismissed the Band’s claims under 

the doctrine of res judicata. See Robinette, 476 F.3d at 588-89. 

B. Res judicata also precludes Claims One, Five, and Six.  

For the same reasons the Band must exhaust its administrative remedies 

regarding Claims Two through Four, the Band must also exhaust its remedies 

regarding Claims One, Five, and Six. The district court did not find these claims 

precluded, but this Court “may affirm the district court on any ground finding 

support in the record.” Shelton v. Kennedy Funding, 622 F.3d 943, 952 (8th Cir. 2010).  

It is important to view the Band’s claims using the correct legal lens. While the 

Band’s complaint pleads separate claims under the IRA, APA, and for breach of trust 

all relating to DOI’s decision to rely on 25 C.F.R. § 81.1(w) when declining the Band’s 
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request to call a Secretarial election as premature, see Supp. App. 6-8, 12-15, in reality, 

each separate claim is an APA claim. The IRA does not authorize a private right of 

action or waive the government’s sovereign immunity here. The APA provides that 

waiver and cause of action in nearly all IRA cases, including here, and provides the 

framework for judicial review in all IRA cases.7 See, e.g., McAlpine v. United States, 112 

F.3d 1429, 1432-35 (10th Cir. 1997) (recognizing the Secretary’s decision under § 5 of 

the IRA is subject to judicial review under the APA). Similarly, the Band’s non-

monetary claim for breach of trust is an APA claim for failure to act made under APA 

§ 706(1), 5 U.S.C. § 706(1). See Gros Ventre Tribe v. United States, 469 F.3d 801, 814 (9th 

Cir. 2006). Thus, all of the Band’s claims, Claims One through Six, are APA claims.  

Importantly, the APA does not allow the Band to challenge the facial validity of 

§81.1(w).8 See Lujan v. Nat’l Wildlife Fed’n, 497 U.S. 871, 891 (1990) (noting that absent 

a statute that permits broad regulations to serve as the agency action and to be the 

                                      
7 The IRA authorizes a tribe to bring an action to challenge a final DOI determination 
that a constitution, bylaw, or amendment adopted by a tribe in a Secretarial election is 
unlawful. See 25 U.S.C. § 476(d)(2); see also S. Rep. No. 100-577, at 2 (Sept. 30, 1988). 
By its plain terms, however, § 476(d)(2) does not authorize review of DOI decisions 
not to call a Secretarial election for non-federally recognized tribes. See 25 U.S.C. 
§476(d)(2). Moreover, even where § 476(d)(2) applies, the APA nonetheless still 
provides the framework for review of any final agency action. See Cohen, § 4.06[2][c] 
(2005 ed.); cf. Defenders of Wildlife v. EPA, 882 F.2d 1294, 1303 (8th Cir. 1989).  

8 Moreover, even if the Band could bring a facial challenge to the regulation, DOI 
promulgated the regulation in 1981, see 46 Fed. Reg. 1,668, 1,670-71 (Jan. 7, 1981), 
and thus any challenge would now be time-barred. See 28 U.S.C. § 2401 (generally, 
“every civil action commenced against the United States shall be barred unless the 
complaint is filed within six years after the right of action first accrues”). 
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object of judicial review directly, “[a] regulation is not ordinarily considered the type 

of agency action ‘ripe’ for judicial review under the APA”). Nor does any other statute 

allow a facial challenge to § 81.1(w). The Band’s challenge thus must be to the 

application of the regulation in final agency action within the meaning of the APA. Id. 

The only potential final agency action here is DOI’s decision not to call a Secretarial 

election because the Band is not federally recognized. The validity of § 81.1(w) 

therefore is relevant only to whether or not DOI properly declined to call a Secretarial 

election because the Band is not a “recognized Indian tribe.”  

Thus, although the Band pleads separate claims challenging the validity of § 

81.1(w), in reality the challenge to § 81.1(w) is an APA challenge to DOI’s decision 

not to call a Secretarial election, just like Claims Two through Four. Accordingly, for 

the same reasons that the district court in Sandy Lake Band I properly determined that 

judicial review of the decision not to call an election was premature, App. 15-17, the 

Band’s challenge to DOI’s decision not to call a Secretarial election based on its new 

theory that DOI improperly relied on § 81.1(w) also is premature. See Liberty Mut. Ins. 

Co. v. FAG Bearings Corp., 335 F.3d 752, 762 (8th Cir. 2003) (noting that collateral 

estoppel precludes bringing forth in a later proceeding new evidence or new legal 

theories that might have been raised in the prior adjudication of the issue). As the 

district court adjudged in Sandy Lake Band I, the Band must first exhaust its 

administrative remedies by engaging in the federal acknowledgment process. The 
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Band must comply with that judgment. App. 15-17. This lawsuit thus must be 

dismissed in its entirety pursuant to the doctrine of res judicata. 

III. THE BAND’S CHALLENGE TO ITS STATUS AS A NON-FEDERALLY 

RECOGNIZED INDIAN TRIBE IS PREMATURE UNTIL IT  EXHAUSTS ITS 

ADMINISTRATIVE REMEDIES BY PARTICIPATING IN THE FEDERAL 

ACKNOWLEDGMENT PROCESS. 

Even if res judicata does not preclude this lawsuit in whole or in part, the 

district court correctly concluded that any challenge to the Band’s status as non-

federally recognized is premature until the Band completes the federal 

acknowledgment process under 25 C.F.R. Pt. 83. AA 16-17. Indeed, despite 22 years 

of correspondence from the DOI, wherein the DOI continually informed the Band of 

the acknowledgment process, the Band has never filed a petition for recognition. 

Supp. App. 99. For a plethora of jurisdictional and prudential reasons, the Band’s 

failure to engage in the federal acknowledgment process dooms this lawsuit.9   

A. Judicial review is precluded because the Band has failed to 
exhaust its administrative remedies and obtain a final decision. 

Under the doctrine of administrative exhaustion, “no one is entitled to judicial 

relief for a supposed or threatened injury until the prescribed administrative remedy 

has been exhausted.” Woodford v. Ngo, 548 U.S. 81, 88-89 (2006) (quoting Myers v. 

Bethlehem Shipbuilding Corp., 303 U.S. 41, 50-51(1938)). “Exhaustion is generally 

                                      
9 With the exception of finality and exhaustion, these reasons were not briefed below. 
Nonetheless, jurisdictional issues such as political question, ripeness, and standing 
may be raised at any time by any party. See Gray v. City of Valley Park, Mo., 567 F.3d 
976, 982 (8th Cir. 2009). Moreover, this Court “may affirm the district court on any 
ground finding support in the record.” Shelton, 622 F.3d at 952.  
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required as a matter of preventing premature interference with agency processes, so 

that the agency may function efficiently and so that it may have the opportunity to 

correct its own errors, to afford the parties and the courts the benefit of its experience 

and expertise, and to compile a record which is adequate for judicial review.” 

Weinberger v. Salfi, 422 U.S. 749, 765 (1975). Consequently, “[w]here relief is available 

from an administrative agency, the plaintiff is ordinarily required to pursue that 

avenue of redress before proceeding to the courts; and until that recourse is 

exhausted, suit is premature and must be dismissed.” Peters v. Union Pac. R. Co., 80 

F.3d 257, 262 (8th Cir. 1996) (citing Reiter v. Cooper, 507 U.S. 258 (1993)). 

 Because the Band identifies no statute allowing it to challenge interlocutory 

agency action, judicial review must be of “final agency action” under the APA. See 

United Tribe, 253 F.3d at 549 (citing 5 U.S.C. § 704). In its finality requirement, APA 

§704 effectively codifies the doctrine of administrative exhaustion. See Darby v. 

Cisneros, 509 U.S. 137, 146 (1993). Agency action thus is not “final” under the APA 

until administrative remedies required by the relevant statute or regulation have been 

exhausted.10 Id. Thus, exhausting administrative remedies is mandatory in APA cases 

and the failure to exhaust administrative remedies is a jurisdictional defect. See Davis ex 

                                      
10Even outside the APA context, finality is a requirement for judicial review unless 
Congress provides otherwise. See Carter/Mondale Presidential Committee, Inc. v. FEC, 711 
F.2d 279, 284 n.9 (D.C. Cir. 1983). Similarly, outside the APA context, “the doctrine 
of exhaustion applies as a matter of judicial discretion.” United Tribe, 253 F.3d at 550. 
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rel. Davis v. United States, 343 F.3d 1282, 1295-96 (10th Cir. 2003); see also Izaak Walton 

League of Am., Inc. v. Kimbell, 558 F.3d 751, 758 (8th Cir. 2009). 

Here, DOI denied the Band’s request for a Secretarial election as premature 

until there has been a final agency determination regarding federal recognition. App. 

159. Before a final determination can be made, the Band first must participate in the 

federal acknowledgment process at 25 C.F.R. Pt. 83. As part of this process, the Band 

must file a petition requesting recognition with DOI, 25 C.F.R. § 83.6; challenge or 

support DOI’s proposed findings regarding recognition and any public comments on 

those findings, id. § 83.10(i), (k); and after DOI issues its final decision, if adverse, 

request reconsideration of that decision from the IBIA, id. § 83.11. See James, 824 F.2d 

at 1136 (“A petition for federal recognition is required as a prerequisite to 

acknowledgment.”) (citing 25 C.F.R. §§ 83.5, 83.7). At the conclusion of the required 

administrative processes, then and only then will there be a final agency decision 

subject to judicial review under the APA. See Western Shoshone Business Council v. Babbitt, 

1 F.3d 1052, 1055 n.3 (10th Cir. 1993) (DOI “decisions are not final for purposes of 

§ 704 review if they are subject to appeal to a higher authority within the 

department”) (citing 25 C.F.R. § 2.6(a)); see also 43 C.F.R. § 4.314(a). At this moment, 

however, the Band has not even begun to pursue, let alone exhaust, the federal 

acknowledgment process. Thus, the Band’s challenge to DOI’s decision not to call a 

Secretarial election because of the Band’s status as a non-federally recognized Indian 

tribe must be dismissed for a failure to exhaust administrative remedies. 
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B. The decision to recognize Indian tribes is a non-justiciable 
political question. 

Without initiating the federal acknowledgment process provided by DOI, the 

Band demands that this Court declare it a federally recognized Indian tribe, and 

accord it the federal benefits that federally recognized tribes are eligible to receive. 

Supp. App. 16-17. Recognition, however, “is a formal political act [that] permanently 

establishes a government-to-government relationship between the United States and 

the recognized tribe as a ‘domestic dependent nation,’ and imposes on the 

government a fiduciary trust relationship to the tribe and its members.” Cohen, § 

3.02[3]. Recognition is “vital in determining eligibility for programs and services 

created by Congress under its constitutional power to legislate for the benefit of 

Indian tribes;” not only is it a prerequisite to receiving BIA services, but it “establishes 

tribal status for all federal purposes.” Id.  

Because of recognition’s political nature, it has long been held that the decision 

to recognize Indian tribes is a non-justiciable political question. See, e.g., United States v. 

Rickert, 188 U.S. 432, 445 (1903); United States v. Holliday, 70 U.S. (3 Wall.) 407, 419 

(1865); Miami Nation of Indians of Indiana v. DOI, 255 F.3d 342, 346-47 (7th Cir. 2001). 

In the absence of a final decision from DOI on the Band’s status, the Band’s demand 

for recognition continues to be inappropriate for resolution by this Court. See Miami 

Nation, 255 F.3d at 348. It is only after DOI makes a final decision on recognition and 

applies its acknowledgment regulations, that judicial review is allowed and available 
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under the APA. Id. And then the only question subject to judicial review under the 

APA is whether DOI arbitrarily, capriciously, or unlawfully applied its regulations in 

recognizing or failing to recognize the Band as an Indian tribe under the IRA. Id. 

Thus, until the Band obtains a final decision from DOI on the question of recognition 

and an APA claim ripens, the political question doctrine precludes any challenge to 

the Band’s status as non-federally recognized.  

C. The Band’s challenge is not ripe for review until DOI issues a final 
decision.  

For reasons related to those already discussed, any challenge to the Band’s 

status as a non-federally recognized also is not ripe for review. “The ripeness doctrine 

flows both from the Article III ‘cases’ and ‘controversies’ limitations and also from 

prudential considerations for refusing to exercise jurisdiction.” Nebraska Public Power 

Dist. v. MidAmerican Energy Co., 234 F.3d 1032, 1037 (8th Cir. 2000). In the 

administrative context, the doctrine is intended “to prevent the courts, through 

avoidance of premature adjudication, from entangling themselves in abstract 

disagreements over administrative policies, and also to protect the agencies from 

judicial interference until an administrative decision has been formalized and its 

effects felt in a concrete way by the challenging parties.” Minnesota Public Utilities 

Com’n. v. FCC, 483 F.3d 570, 582 (8th Cir. 2007) (quotations omitted). “Factors to 

consider in determining whether an issue is ripe for judicial relief in the administrative 

context are whether: (1) the issues presented are purely legal, (2) the issues are based 
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on final agency action, (3) the controversy has a direct and immediate impact on the 

plaintiff’s business, and (4) the litigation is calculated to expedite final resolution 

rather than delay or impede effective agency enforcement.” See Lane v. U.S. Dep’t 

Agric., 187 F.3d 793, 795 (8th Cir. 1999). 

As discussed, there is no final decision from DOI on the question of 

recognition and no administrative record on that question for this Court to review. 

For reasons solely attributable to the Band’s failure to engage in the federal 

acknowledgment process and to obtain a final decision from DOI, the Band’s 

challenge to its status as non-federally recognized also is unripe because several factual 

issues remain undecided. That is, even if the historic Sandy Lake Band was or should 

have been federally recognized in 1934, as the Band argues, an appropriate 

demonstration must be made to establish this fact. 25 C.F.R. § 83.8. Determinations 

must also be made, among others, that this group claiming to represent the historic 

Sandy Lake Band actually is the successor to the historic Band and that the Band did 

not disband or reorganize with another tribe(s) and continues to maintain political 

authority and influence over its members as an autonomous entity. Id. § 83.7; Supp. 

App. 103 (noting the history of dubious claims made by individuals alleging to 

represent the historic Sandy Lake Band). 

DOI, the agency Congress delegated with the authority to take the “formal 

political act” of recognizing Indian tribes and whose rulings on recognition matters 

are afforded great weight from the courts, has not been afforded an opportunity to 
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make determinative rulings on these unresolved factual issues. As the D.C. Circuit 

noted in James, “the factual record developed at the administrative level would most 

assuredly aid in judicial review.” 824 F.2d at 1138. For reasons thoroughly cataloged 

in many decisions, courts are not well situated, in terms of resources, experience, and 

expertise, to resolve the complex historic and factual questions raised by requests for 

tribal recognition. See James, 824 F.2d at 1138; United Tribe, 253 at 550; Golden Hill 

Paugussett Tribe of Indians v. Weicker, 839 F. Supp. 130, 135 (D. Conn. 1993), aff’d 39 

F.3d 51 (2d Cir. 1994). DOI, however, has special expertise in Indian affairs and 

employs an expert staff of historians, anthropologists, and genealogists to resolve 

tribal recognition issues. See James, 824 F.2d at 1138; Runs After v. United States, 766 

F.2d 347, 352 (8th Cir. 1985) (“It cannot be denied that the BIA has special expertise 

and extensive experience in dealing with Indian affairs.”). Only after these issues are 

resolved in a final decision from DOI will this matter be ripe for judicial review.  

Proceeding here without allowing DOI to resolve these factual issues most 

certainly would impede agency enforcement. See James, 824 F.3d at 1137. For decades, 

recognition determinations were largely conducted on a case-by-case basis for a large 

number of Indian groups. See Kahawaiolaa, 386 F.3d at 1272-73; see also 43 Fed. Reg. at 

39,361. However, the formal, ad hoc political act of federal recognition is now 

incorporated into a comprehensive set of regulations at 25 C.F.R. Pt. 83. See Western 

Shoshone, 1 F.3d at 1056-57. To allow the Band to bypass DOI’s tribal 

acknowledgment procedures by going straight to court would invite the “deliberate 
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flouting of administrative processes.”  McKart v. United States, 395 U.S. 185, 195 (1969). 

Putative tribes might commence the Part 83 acknowledgment process, and then opt 

to start over in district court if they appeared headed for an adverse administrative 

decision; or they might pursue administrative and “judicial” acknowledgment 

simultaneously. This would this disserve interests in fairness, and sound 

administration; and would run counter to the orderly system of tribal recognition 

established in Part 83 and deliberately left undisturbed by Congress in the List Act, 25 

U.S.C. § 479a. It would also embroil courts in complex historical matters that have 

long been recognized to be both beyond the proper role of courts, and uniquely 

within the purview of the other two branches of government.  

Furthermore, requiring the Band to engage in the administrative process, as 

required by the district court’s first judgment, may ultimately result in the Band 

becoming federally recognized and thus may avoid the need for judicial intervention 

in this dispute altogether. See James, 824 F.2d at 1138 (“in the event that the dispute is 

resolved at the administrative level, judicial economy will be served”). Thus, if the 

Band’s claim of federal recognition is as clear-cut as the Band asserts, the Band should 

not have difficulty establishing its claim of recognition in the administrative process. 

All of the historic considerations utilized by DOI in 1934 that the Band identifies (at 

37-42) are incorporated into DOI’s regulations governing federal recognition. See 25 

C.F.R. §§ 83.7(a)(6) & (c); id. §§ 83.8(c)(1)-(c)(3) & (d). At this point, however, 
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Congress delegated the authority to recognize Indian tribes to DOI and DOI must 

have the opportunity to make that determination. See James, 824 F.2d at 1137. 

In sum, until the Band participates in the federal acknowledgment process and 

obtains a final decision from DOI on its status, its challenge to its status as a non-

federally recognized Indian tribe is unripe.   

D. The Band lacks standing to enforce the rights of a federally 
recognized Indian tribe. 

In addition, until the Band participates in the federal acknowledgment process 

and obtains recognition, it lacks both Article III and prudential standing to enforce 

the rights of recognized Indian tribes. The case or controversy requirement of Article 

III requires the Band to show that, among other things, it has suffered an injury in 

fact that is actual or imminent, not conjectural or hypothetical. See Lujan v. Defenders of 

Wildlife, 504 U.S. 555, 560-61 (1992). To the extent the Band, however, argues that its 

injury stems from the denial of its rights as heir to the historic Sandy Lake Band and 

that historic Band’s treaty rights, the Band’s claim of injury is “too speculative for 

Article III purposes.” Lujan, 504 U.S. at 565 & n. 2. The Band is not now 

acknowledged as a tribe by DOI as the legitimate successor to the historic Band, and 

the absence of listing under Part 83 is “dispositive” proof of the lack of tribal status. 

See Western Shoshone, 1 F.3d at 1057. Without definitely establishing before DOI that it 

is the successor of the tribe that entered into the treaties on which it seeks to rely, the 

Band lacks standing to enforce the treaty rights of the historic Sandy Lake Band. Cf. 
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United States v. Washington, 641 F.2d 1368, 1373 (9th Cir. 1981) (requiring group of 

Indians to establish that they have maintained an organized tribal structure before 

attempting to exercise treaty rights). 

In addition to Article III standing, the Band must also demonstrate prudential 

standing under the APA. See Western Shoshone, 1 F.3d at 1055 (citing Ass’n of Data 

Processing Serv. Orgs., v. Camp, 397 U.S. 150, 90 (1970)). Under the “prudential” aspect 

of the standing inquiry, grounded in the APA’s requirement that a party be “adversely 

affected or aggrieved by agency action within the meaning of a relevant statute,” 5 

U.S.C. § 702, the Band must demonstrate that it has an interest within the “zone of 

interests to be protected or regulated by the statute or constitutional guarantee in 

question.” Id. The Band cannot demonstrate “prudential” standing to enforce statutes 

intended to benefit recognized Indian tribes. As the Tenth Circuit held in Western 

Shoshone, a group that is not on the list of recognized tribes is not within the zone of 

interests of federal statutes that confer benefits on recognized tribes. 1 F.3d at 1058. 

Thus, in that case, the Western Shoshone group lacked prudential standing to enforce 

25 U.S.C. § 81 because that statute (insofar as relevant in that case) limited the benefit 

in question to “tribes,” a term the court understood to mean acknowledged tribes on 

the official list. Id. Here, the Band claims that DOI should have called a Secretarial 

election pursuant to 25 U.S.C. § 476, even though that statute is limited only to 

members of recognized Indian tribes. 25 U.S.C. § 479. Thus, until the Band files a 

petition for acknowledgment and becomes listed in the Federal Register as a recognized 
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Indian tribe, it is not within the zone of interests regulated by the IRA and it lacks 

prudential standing to enforce the statutory rights of a recognized Indian tribe. 

E. DOI has primary jurisdiction over the decision to federally 
recognize Indian tribes.  

Even if this lawsuit presently is justiciable, it still should be dismissed pursuant 

to the doctrine of primary jurisdiction. That prudential doctrine “comes into play 

whenever enforcement of the claim requires the resolution of issues which, under a 

regulatory scheme, have been placed within the special competence of an 

administrative body.” Alpharma, Inc. v. Pennfield Oil Co., 411 F.3d 934, 938 (8th Cir. 

2005) (quotations omitted). “Among the reasons and purposes served are the 

promotion of consistency and uniformity within the areas of regulation and the use of 

agency expertise in cases raising issues of fact not within the conventional experience 

of judges or cases requiring the exercise of administrative discretion.” Id. 

As noted above, the tribal recognition issue directly implicates DOI’s 

specialized expertise and delegated authority, and is better suited to the agency’s 

institutional capabilities than to the federal judiciary’s. See Western Shoshone, 1 F.3d at 

1057-58 (discussing judicial deference to DOI’s recognition rulings and noting that 

initial determinations of tribal status of courts would interfere with Congress’ 

delegation of Indian affairs to DOI and with the purposes of the Part 83 regulations). 

For these reasons, if this case were “properly cognizable in court,” the primary 

jurisdiction doctrine would be applicable here, because the case turns on the issue 

Appellate Case: 12-2600     Page: 46      Date Filed: 09/27/2012 Entry ID: 3957983  



 36  

tribal acknowledgment that is “within the special competence” of DOI. See Golden Hill 

Paugussett Tribe of Indians v. Weicker, 39 F.3d 51, 57-61 (2d Cir. 1994) (invoking the 

primary jurisdiction doctrine to await DOI’s decision on the plaintiff’s pending 

acknowledgment petition, which would prove instructive in adjudicating the plaintiff’s 

claim under the Non-Intercourse Act, 25 U.S.C. § 177).11 Thus, if this Court rejects 

the arguments that the doctrines of res judicata, administrative exhaustion, political 

question, ripeness, and standing preclude this lawsuit, it nevertheless should affirm the 

dismissal of this matter pursuant to the doctrine of primary jurisdiction.12 

F. The Band’s untimely arguments do not cure this lawsuit’s 
jurisdictional and prudential flaws.  

For the first time on appeal, the Band contends that administrative exhaustion 

is not required here because the federal acknowledgement process allegedly can take 

years, but the IRA requires DOI to call and conduct an election within 180 days of 

                                      
11 The Second Circuit invoked primary jurisdiction over standing and exhaustion as a 
means of preserving DOI’s role as initial decision-maker on tribal acknowledgment 
questions because, in that case, DOI lacked the authority to determine the plaintiff’s 
land claim. See Golden Hill, 39 F.3d at 58. This case differs from Golden Hill because 
the Band asks the court to decide the precise question the Part 83 recognition process 
is intended to answer: whether the Band is entitled to benefits under the IRA such as 
the right to request a Secretarial election. Thus, the Second Circuit’s reasons for 
favoring primary jurisdiction do not apply here. 
12 The primary jurisdiction doctrine provides courts with the discretion to retain 
jurisdiction or dismiss case without prejudice. See Reiter, 507 U.S. at 268-69. Because 
DOI currently has no acknowledgment petition from the Band pending before it, the 
Court should dismiss the case rather than stay it. 
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receiving a request from an eligible tribe. Band Br. at 45 (citing 25 U.S.C. § 

476(C)(1)(A)). This Court should reject that argument. 

First, this Court should not consider the Band’s argument because it has no 

basis in the complaint and the Band did not make this argument to the district court. 

With the exception of jurisdictional arguments and in other rare situations, this Court 

“do[es] not consider arguments raised for the first time on appeal.” M.M. Silta, Inc. v. 

Cleveland Cliffs, Inc., 616 F.3d 872, 880 (8th Cir. 2010). 

 Second, as the Band admits, the IRA only requires DOI to “call and conduct 

an IRA election within 180 days after receiving a request to do so from an eligible 

tribe.” Band Br. at 45 (emphasis added) (citing 25 U.S.C. § 476 (c)(1)(A)). Because the 

Band is not a “recognized Indian tribe,” it is ineligible for a Secretarial election. See 

Allen v. United States, 2012 WL 1710869, *5-*11 (N.D. Cal., May 15, 2012). There is no 

time limit on DOI’s consideration of recognition petitions, and no legitimate reason 

to believe exhaustion would be futile, even if exhaustion were not mandatory here. See 

James, 824 F.3d at 1138 (declining to find exhaustion of the recognition process futile). 

Contrary to the Band’s argument, it makes no difference that the IRA 

authorizes certain lawsuits to enforce its provisions in federal district court, without 

explicitly requiring in the statutory text that a party exhaust its administrative 

remedies. Band Br. at 45-46 (citing 25 U.S.C. § 476(d)(2)). That IRA provision does 

not apply to this lawsuit. See supra 22-24 & n.7. The Band filed its lawsuit pursuant to 

the APA and the APA as part of its finality requirement requires exhaustion of 
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administrative procedures mandated by either statute or agency rule. See Darby, 509 

U.S. at 146 (citing 5 U.S.C. § 704). Here, DOI regulations provide non-recognized 

entities with a process to obtain recognition, see 25 C.F.R. Pt. 83, and the APA 

requires the Band to participate in that process before filing suit. Moreover, even if 

exhaustion were not mandatory here, its invocation nevertheless is appropriate here 

and consistent with principles of administrative law. See Woodford, 548 U.S. at 88-89; 

United Tribe, 253 F.3d at 550 (“in cases not governed by the APA, the doctrine of 

exhaustion applies as a matter of judicial discretion”). 

Third, the district court decided the exhaustion issue in Sandy Lake Band I, and 

the Band never appealed that case. App. 12. Thus, even if the district court were 

incorrect that the Band’s lawsuit and challenge to its status as non-federally 

recognized is premature until it participates in the federal acknowledgment process, 

res judicata still precludes the Band’s claims. “The doctrines of claim and issue 

preclusion prevent relitigation of wrong decisions just as much as right ones. 

Otherwise, the doctrines would have no effect and be useless.” Clark v. Clark, 984 

F.2d 272, 273 (8th Cir. 1993)). Put differently, a final judgment is final. If the Band 

disagreed with the district court’s judgment in Sandy Lake Band I, the rules provided it 

with 60 days to appeal to this Court. See Fed. R. App. P. 4(a)(1)(B). The Band, 

however, elected not to appeal. The Band thus is bound by the final judgment of the 

district court and is precluded from re-litigating the issue of exhaustion. 
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IV. THE DISTRICT COURT PROPERLY GRANTED JUDGMENT TO THE 

GOVERNMENT ON THE BAND’S CLAIMS ONE, FIVE, AND SIX THAT 

CHALLENGED THE VALIDITY OF 25 C.F.R. § 81.1(W). 

Even if the Band’s challenge to DOI’s decision not to call a Secretarial election 

based on the alleged invalidity of 25 C.F.R. § 81.1(w) is not precluded by the doctrines 

discussed above, the Band’s challenge should be denied on its lack of merit.   

Title 25, Section 81.1(w) of the Code of Federal Regulations defines a “tribe” 

for Secretarial election purposes as those “listed in the Federal Register . . . as 

recognized and receiving services from” DOI. 25 C.F.R. § 81.1(w). Because the Band 

is not listed in the Federal Register as a federally recognized Indian tribe, as § 81.1(w) 

requires, and it has never invoked the administrative process to be placed on that list, 

DOI reasonably declined to call a Secretarial election under the IRA.   

In Claims One, Five, and Six, the Band contends that § 81.1(w) is void and 

unlawful because the regulation allegedly is inconsistent with 25 U.S.C. § 479. That 

statute provides, in relevant part:  

The term “Indian” as used in this Act shall include all persons of Indian 
descent who are members of any recognized Indian tribe now under 
Federal jurisdiction. 

25 U.S.C. § 479. The Band contends that the United States entered into treaties with 

its alleged predecessors, appropriated monies to fulfill obligations owed to it under 

those treaties, and created reservations for its alleged predecessors and thus, in its 

view, it is a “recognized Indian tribe” under “Federal jurisdiction” in 1934 when the 

IRA was enacted. Thus, as the Band’s argument goes, because the statute (§ 479) does 
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not state that a “recognized tribe” must appear on a list in the Federal Register,13 the 

Secretary exceeded his authority by imposing this requirement by regulation and then 

relying on the non-fulfillment of that requirement as a basis to decline to call a 

Secretarial election. The Band’s argument should be rejected.   

A. The Secretary has broad authority to promulgate regulations 
implementing the IRA and defining “tribe.”   

The IRA authorizes DOI to call a Secretarial election, but Congress limited 

eligibility to “any recognized Indian tribe now under Federal jurisdiction.” 25 U.S.C. § 

479. Neither the general provisions of the IRA nor the definitions give context as to 

how DOI should make judgments as to whether a group of Indians constitute a 

“recognized” tribe. 25 U.S.C. §§ 461-479. Indeed, the statute is silent, and the plain 

language of “recognized tribe” fails to resolve important questions that are part and 

parcel to DOI’s duty to determine which tribes are, in fact, “recognized.” See Sierra 

Club v. Johnson, 541 F.3d 1257, 1266 (11th Cir. 2008) (observing that where a statute 

                                      
13 The federal recognition process at 25 C.F.R. Pt. 83 culminates with an eligible tribe 
being listed in the Federal Register as a recognized Indian tribe. The Band thus is 
incorrect (at 26) that being named on the list is the “single criterion” for federal 
recognition. Instead, being named is dispositive evidence that any listed tribe has 
satisfied the multi-factor recognition criteria at 25 C.F.R. § 83.7, and is recognized. See 
Western Shoshone, 1 F.3d at 1057. The requirement that tribes seek recognition pursuant 
to the federal acknowledgment process and be included on the list of federally 
recognized tribes before calling for a Secretarial election is a reasonable approach to 
dealing with a situation such as the present, where an Indian group seeks benefits 
under the IRA based on the allegation that it is the successor to a historically 
recognized tribe. See James, 824 F.2d at 1137. 
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was silent, Congress delegated to the agency discretion in determining whether, in its 

expert opinion, a petitioner had presented sufficient evidence).  

Where Congress leaves a gap in a statute and directs the agency to fill that gap, 

any regulations promulgated under such direction must be “given controlling weight 

unless they are arbitrary, capricious, or manifestly contrary to the statute.” Chevron v. 

Nat. Res. Def. Council, 467 U.S. 837, 843-44 (1984).  

It is unassailable that DOI has explicit authority to promulgate regulations 

implementing the IRA and the federal recognition process. DOI possesses expansive 

authority to manage “all Indian affairs and [ ] all matters arising out of Indian 

relations.” 25 U.S.C. §§ 2, 9; 43 U.S.C. § 1457. As courts have recognized, the exercise 

of this expansive authority “is especially vital when, as is the case here, the 

government is determining whether a tribe is organized, and the receipt of significant 

federal benefits turns on the decision.” Cal. Valley Miwok Tribe, 515 F.3d at 1267. 

Indeed, DOI not only possesses expansive authority to manage Indian affairs 

generally, but, as most relevant here, Congress also specifically directed DOI to 

promulgate rules and regulations governing Secretarial elections. 25 U.S.C. § 476(a)(1). 

Accordingly, because Congress gave DOI the explicit authority to promulgate 

regulations regarding federal recognition and Secretarial elections, DOI’s 

interpretation of the term “tribe” as constituting only those on the list of recognized 

Indian tribes in the Federal Register must be given controlling weight unless it is 

manifestly inconsistent with the IRA. See Chevron, 467 U.S. at 843-44. 
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This regulation is entirely consistent with the IRA. The IRA, as supplemented 

by the List Act, defines the term “tribe” as “any Indian or Alaska Native tribe, band, 

nation, pueblo, village or community that the Secretary of the Interior acknowledges 

to exist as an Indian tribe.” 25 U.S.C. § 479a. It further defines “list” as the “list of 

recognized tribes published by the Secretary pursuant to section 479a–1 of this title.” 

In turn, § 479a-1 mandates that DOI “publish in the Federal Register a list of all 

Indian tribes which the Secretary recognizes to be eligible for the special programs 

and services provided by the United States to Indians because of their status as 

Indians.” 25 U.S.C. 479a-1. Although DOI’s practice of listing recognized tribes 

predated the List Act by more than a decade, the Act confirms DOI’s authority to 

determine and publicize which entities are recognized as Indian tribes. The passage of 

the List Act thus confirms that § 81.1(w)’s definition of “tribe” is reasonable and 

consistent with the IRA as a whole. DOI’s regulatory definition controls.  

B. The Indian canon of construction is inapplicable. 

The Band contends (at 28-37) that the Indian canon of construction requires 

this Court to invalidate § 81.1(w)’s definition of Indian tribe as those appearing on the 

official list of recognized tribes. As the Band explains, the Indian canon requires 

courts to resolve statutory ambiguity in favor of Indian interests. See Montana v. 

Blackfeet Tribe of Indians, 471 U.S. 759, 766 (1985). But requiring tribes to participate in 

the federal acknowledgment process and be included on the list of federally 

recognized tribes before requesting benefits under the IRA is not inherently 
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detrimental to Indian interests. See Shakopee Mdewakanton Sioux Cmty. v. Hope, 16 F.3d. 

261 (8th Cir. 1994) (declining to apply the Indian canon where it was unclear what 

position favored Indian tribes). The regulations only are arguably detrimental to those 

Indian groups that do not qualify for federal recognition and thereby lack any cause to 

complain. For those tribes that do qualify for federal recognition, the regulations 

create a predictable, orderly and transparent process for recognition that contrasts 

with the ad hoc procedures that DOI historically used to recognize tribes. 

Among other benefits, this orderly process protects listed tribes from 

disruption in their political and administrative affairs. Indeed, as mentioned, the Band 

is attempting to splinter itself from the Minnesota Chippewa Tribe and Mille Lacs 

Band. Supp. App. 102-03. While federal recognition may benefit the Band, any benefit 

to the Band likely will be offset by the “real potential for harm” federal recognition 

may cause the Minnesota Chippewa Tribe and the Mille Lacs Band. Id. The orderly 

process provided by DOI’s regulations that culminates in the listing of the putative 

tribe in the Federal Register will ensure that the Band presents sufficient evidence to 

DOI’s experts and qualifies to be federally recognized as an autonomous entity before 

disrupting the political and administrative affairs of the Minnesota Chippewa Tribe 

and Mille Lacs Band. Id. 

Moreover and ultimately, the potential harm that recognizing the Band may 

cause the Minnesota Chippewa Tribe and Mille Lacs Band renders the Indian canon 

inapplicable here. The Indian canon cannot be used to benefit one group of Indians 
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to the detriment of competing Indian groups. See Confederated Tribes of Chehalis Indian 

Reservation v. Washington, 96 F.3d 334, 340 (9th Cir. 1996) (“We cannot apply the 

canons of construction for the benefit of [one tribe] if such application would 

adversely affect [another tribe’s] interests.”). Thus, because DOI’s acknowledgment 

regulations, including § 81.1(w)’s definition of “tribe” as those entities appearing on 

the official list of federally recognized Indian tribes, are not inherently detrimental to 

Indian interests and due to the consequence that the Band’s argument actually may 

harm the interests of other Indian groups, the Indian canon does not assist the Band.  

C. DOI’s position is consistent with Carcieri v. Salazar. 

Despite the Band’s argument otherwise (at 23-24), nothing in Carcieri v. Salazar, 

555 U.S. 379 (2009), precludes the § 81.1(w) requirement that a tribe be included or 

eligible to be included on the list of federally recognized tribes. In Carcieri, the 

Supreme Court concluded that the term “now” in the statutory phrase “now under 

Federal jurisdiction” refers to “those tribes that were under Federal jurisdiction of the 

United States when the IRA was enacted in 1934.” 555 U.S. at 395. This conclusion 

prompted the Court to hold that the Narragansett tribe, which first was federally 

recognized in 1983, was not an “Indian tribe” under the IRA because, according to 

the Court, the Narragansett tribe was not “under Federal jurisdiction” in 1934.  

As the district court correctly recognized, the Supreme Court in Carcieri did not 

decide whether DOI had the authority to promulgate regulations regarding the federal 

recognition process. App. 20 n.1. “Nor did the Supreme Court conclude that an 
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Indian tribe must have been federally recognized in 1934 to be eligible for IRA 

benefits.” Id. Being a federally “recognized Indian tribe” is a concept legally distinct 

from being a tribe “under Federal jurisdiction.” See Carcieri, 555 U.S. at 397-98. While 

the Supreme Court concluded that a tribe must have been “under Federal 

jurisdiction” in 1934, the Supreme Court did not address the separate question of 

whether a tribe also had to have been a federally “recognized Indian tribe” in 1934. Id. 

In fact, Justice Breyer wrote separately to emphasize that the Court’s 

interpretation of “now,” as meaning, in 1934, “imposes no time limit upon 

recognition.” Id. at 398. Accordingly, while some Indian tribes may have been 

mistakenly left off the list of federally recognized tribes in 1934, that mistake does not 

preclude a tribe from receiving benefits under the IRA so long as the tribe 

subsequently gains formal “recognition” by participating in the federal 

acknowledgement process and the tribe was “under Federal jurisdiction” in 1934. Id. 

By the same token, a group that was historically recognized but has not maintained a 

continuous tribal existence and has not functioned as an autonomous entity is not 

entitled to status as a federally recognized tribe under the IRA. 25 C.F.R. § 83.3(a). 

*   *   * 

To emphasize again: the Band may be the successor to the historic Sandy Lake 

Band and it may eligible to be recognized. But until the Band fully engages in the 

federal acknowledgment process, establishes, among other things, that it is actually the 

successor to the historic Band, and gains formal federal recognition from DOI, it will 
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be ineligible to request a Secretarial election. As the district court observed in 

upholding the regulations, “by requiring an entity seeking an IRA election to first 

request federal acknowledgment, the regulations ensure that the evidence the Sandy 

Lake Band offers in support of its claim that it qualifies as an Indian tribe under [§ 

479] will be presented to the appropriate agency with the requisite expertise and 

established regulatory process.” AA 22. That the Band would prefer not to engage in 

federal acknowledgement process, for whatever reason, does not render DOI’s 

regulatory regime as a whole, or its definition of tribe at § 81.1(w), inconsistent with, 

or outside the broad scope of, the authority granted to DOI by Congress.   

CONCLUSION 

For the foregoing reasons, this Court should affirm.   

Respectfully submitted, 
 
 /s/ Allen M. Brabender 
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