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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MONTANA

BILLINGS DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

vs.

DOUGLAS VANCE CROOKED ARM,

Defendant.

)
)
)
)
)
)
)
)
)

Cause No. CR 13-18-BLG-RFC

BRIEF IN SUPPORT OF
MOTION TO DISMISS

* * * * * * * * * * * * * * * * *

“Great nations like great men must keep their word. When America
says something, America means it, whether a treaty or an agreement or
a vow made on marble steps.” 

Inaugural Address of George Bush
FRIDAY, JANUARY 20, 1989

All counts in the indictment against Vance Crooked Arm must be

Case 1:13-cr-00018-RFC   Document 24   Filed 04/08/13   Page 1 of 10



1See United States v. Bresette, 761 F. Supp. 658,  (D. Minn. 1991)
(dismissing case against Native American because “Congress did not abrogate
defendant’s treaty rights in enacting the Migratory Bird Treaty Act”); United
States v. Fiddler, 2:10-CR-00052-RLH, 2011 WL 2148853 (D. Nev. 2011)
(holding that Migratory Bird Treat Act did not prohibit a Native American from
selling bird parts of a migratory bird).

2While none of the counts allege that Vance trafficked bird feathers of any
species that is listed as endangered or threatened, the sale of feathers is, none the
less, a serious offense. Individuals who sell or possess a bird feather of any
migratory bird can face a felony conviction if convicted of violating the Migratory
Bird Treaty Act.
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dismissed.1 The United States has charged Vance with conspiracy to violate and

actual violations of the Migratory Bird Treaty Act. But Vance is a member of the

Apsaalooke Nation (“Crow Nation”), and the Migratory Bird Treaty Act did not

abrogate the usufructuary rights retained by the Crow Nation in the 1851 and 1868

Fort Laramie Treaties. A usufructuary right in the context of Native American

treaties is the right “to make a modest living by hunting and gathering off the

land.” Bresette, 761 F. Supp. at 660 (holding that right to sell bird feathers was

within the usufructuary rights reserved in the treaty—even though not expressly

reserved); see also Dion, 476 U.S. at 738 (recognizing that Native Americans

preserved usufructuary rights in treaties even if not expressly stated in the treaty).

Defendant does not minimize the gravity of the offense of aiding and

abetting the sale of a magpie feather.2 But even if Vance had trafficked in bird
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3Dion, 476 U.S. at 738 (recognizing the usufructuary rights of Native
Americans preserved in treaties); Bresette, 761 F. Supp. at 660–662 (recognizing
that usufructuary rights included the right to sell parts of migratory birds); Fiddler,
2:10-CR-00052-RLH, 2011 WL 2148853 (D. Nev. 2011) (holding that the right to
sell bird parts would have been understood to be within the retained usufructuary
rights).
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feathers, he cannot be liable unless the United States government clearly and

convincingly expressed an intent to break its promise. Washington v. Washington

Commercial Passenger Fishing Vessel Assn., 443 U.S. 658, 690 (1979) (“Absent

explicit statutory language, we have been extremely reluctant to find congressional

abrogation of treaty rights . . . .”). United States v. Dion, 476 U.S. 734, 738–39

(1986). Great Nations, like great men, should keep their word. Fed. Power

Commn. v. Tuscarora Indian Nation, 362 U.S. 99, 142 (1960) (Black, Warren,

Douglas, JJ., dissenting). Here, the United States did not break its promise.

I.      Background

In the nineteenth century, the Crow Nation agreed to give to the United

States certain lands in return for promises. As it did in treaties signed with other

first nations,3 the United States promised that members of the Crow tribe would

retain their usufructuary rights on Crow land and unoccupied lands.  

[T]he aforesaid Indian nations do not hereby abandon or prejudice
any rights or claims they may have to other lands; and further, that
they do not surrender the privilege of hunting, fishing, or passing
over any of the tracts of country heretofore described.
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4 For example, in the decade preceding the 1851 Treaty of Fort Laramie, a
disease introduced by Europeans killed 80% of the Crow tribe. By 1850, only
2,000 Crow were still alive. 
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1851 Treaty of Fort Laramie, art. 5 (Sept. 17, 1985); 

They shall have the right to hunt on the unoccupied lands of the
United States so long as game may be found thereon, and as long as
peace subsists among the whites and Indians on the borders of the
hunting districts.

Treaty with the Crows, art. 4 (May 7, 1968).

Language in treaties with first nations is read liberally in favor of the tribe

and against the United States. See, e.g., Washington v. Washington State

Commercial Passenger Fishing Vessel Assn., 443 U.S. 658 (1979). A“treaty must

therefore be construed, not according to the technical meaning of its words to

learned lawyers, but in the sense in which they would naturally be understood by

the Indians.” Jones v. Meehan, 175 U.S. 1, 11 (1899). In the case of the Crow, not

only were the treaties drafted in an unfamiliar language, but the parties were not

bargaining from positions of equal strength.4 The disparity in power has been used

as a justification by the Supreme Court for its command to construe treaty

language so as not to prejudice the tribe or tribal member’s. Choctaw Nation v.

United States, 119 U.S. 1, 28 (1886).
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While the United States offered to help members of the Crow nation

transition to an agricultural lifestyle, the right to hunt was retained, and the

decision to farm was discretionary. Treaty with the Crows, art. 6 (May 7, 1968)

(“If any individual belonging to said tribes of Indians . . . shall desire to commence

farming . . . .”). At the time the United States entered treaties with the Crow

Nation, members of the tribe would have understood that the language in the treaty

preserved their right to make a living off the land. This included the sale of their

harvest.  

Two federal district courts to address the issue have concluded that the sale

of migratory-bird feathers is include in the usufructuary rights retained by first

nations in treaties with the United States. Bresette, 761 F. Supp. at 660–662

(recognizing that usufructuary rights included the right to sell parts of migratory

birds); Fiddler, 2:10-CR-00052-RLH, 2011 WL 2148853 (D. Nev. 2011) (holding

that the right to sell bird parts would have been understood to be within the

retained usufructuary rights).

II.      Analysis

When a federal statute is silent on the law’s applicability to first nations, the

Ninth Circuit will not apply the statute to the tribe or its members if the

application of the law to the tribe would abrogate rights guaranteed by a treaty.
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Solis v. Matheson, 563 F.3d 425, 430 (9th Cir. 2009) (enumerating three

circumstances in which “Congress must expressly apply a statute to Indians before

we will hold that it reaches them”). A federal treaty with a first nation is the

supreme law of the land. U.S. Const. Art. VI.

The United States Supreme Court has held that Congress cannot abrogate

First Nation treaty rights unless it does so clearly.

We have required that Congress’ intention to abrogate Indian treaty
rights be clear and plain. Absent explicit statutory language, we have
been extremely reluctant to find congressional abrogation of treaty
rights. We do not construe statutes as abrogating treaty rights in a
backhanded way; in the absence of explicit statement, the intention to
abrogate or modify a treaty is not to be lightly imputed to the
Congress. Indian treaty rights are too fundamental to be easily cast
aside.

United States v. Dion, 476 U.S. 734, 738-39 (1986) (internal citations and

quotation marks omitted). A Native American can be prosecuted under the

Migratory Bird Treaty Act only if there “is clear evidence that Congress actually

considered the conflict between its intended action on the one hand and Indian

treaty rights on the other, and chose to resolve that conflict by abrogating the

treaty.” Id. at 740.

The Migratory Bird Treaty Act makes no reference to first nation treaty

rights. See 16 U.S.C. §§ 703–712. Nothing in the legislative history can be
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construed as “clear evidence” that Congress intended to abrogate the treaty rights

of the Crow Nation. See Bresette, 761 F. Supp. at 663. 

The exception in the Act created for indigenous inhabitants of Alaska—the

only first nation without treaty rights preserving their usufructuary

rights—evidences Congress’s intention to exclude all Native Americans from the

scope of the statute. 16 U.S.C. § 712.  Federal policy since the acquisition of

Alaska has been to make no treaties with Native Alaskans. See Cohen’s Handbook

of Federal Indian Law, 739 (1982). In order to provide Native Alaskans with some

of the protections afforded to other Native Americans in the continental United

States, Congress had to affirmatively exclude Native Alaskans from the

proscriptions in the Migratory Bird Treaty Act. There was no need to protect the

rights of first nations in the continental United States because their rights were

already preserved in treaties with the United States. To assume that Congress

valued the rights of Native Alaskans over the rights of the other first nations

would be an unsupported and callous reading of the statute.

Other federal district courts have dismissed cases against members of a first

nation who were charged with selling eagle parts in violation of the Migratory

Bird Treaty Act. Bresette, 761 F. Supp. at 658; United States v. Fiddler, 2:10-CR-

00052-RLH, 2011 WL 2148853 (D. Nev. 2011). The Courts in both Bresette and
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5For example, Congress used explicit language in each of its acts that
reduced the size of the Crow reservation. Originally, the United States promised
and granted the Crow a reservation that consisted of 38 million acres. In 1868
Congress reduced the reservation to 8 million acres. Several subsequent reductions
shrank the Crow reservation to its current size—2.3 million acres.
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Fiddler, concluded that the right to make a modest living off the land included the

right to sell feathers of migratory birds, and the Migratory Bird Treaty Act had not

abrogated those rights. Id.

“[N]o citizen should be held accountable for a violation of a statute whose

commands are uncertain, or subjected to punishment that is not clearly prescribed.

United States v. Santos, 553 U.S. 507, 514 (2008). Accordingly, the “[t]he rule of

lenity requires ambiguous criminal laws to be interpreted in favor of the

defendants subjected to them.” Id. Congress, not the courts, have the power to

make conduct criminal. It is Congress’s duty to speak clearly.   

Vance Crooked Arm has standing to assert rights under the 1851 and 1868

Fort Laramie Treaties. He is a member of the Crow Nation and a descendant of the

individuals to whom the United States made promises. Congress knows how to

take away rights that it promised to the Crow Nation.5 Nothing in the Migratory

Bird Treaty Act can be interpreted as “clear evidence that Congress actually

considered the conflict between its intended action on the one hand and Indian
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treaty rights on the other, and chose to resolve that conflict by abrogating the

treaty.” Dion, 476 U.S. at 740. 

Because Congress did not expressly state that the Migratory Bird Treaty Act

applies to all members of first nations regardless of existing treaty rights, rules of

statutory construction require the Court to assume the statute does not apply to

Vance. Solis, 563 F.3d at 430. Such a construction is consistent with Congress’s

decision to allow Native Alaskans to act in contradiction of the statute yet fail to

account for treaty promises made to the other first nations. At a minimum,

Congress’s failure to mention first nation treaty rights creates an ambiguity that

must be interpreted in favor of Vance. See Santos, 553 U.S. at 514.

III. Conclusion 

When the United States decided to prosecute this case against Vance, it may

not have known that he is a member of the Crow Nation with standing to assert his

treaty rights. Applying the applicable rules of interpretation, and considering the

holdings in Bresette and Fiddler, the government’s case cannot succeed. Even if

the allegations in the indictment were true, Vance cannot be found guilty of

violating the Migratory Bird Treaty Act. Please dismiss this case. 

///

///
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DATED this 8th day of April, 2013.

PARKER, HEITZ & COSGROVE, PLLC
401 N. 31st Street, Suite 805
P.O. Box 7212
Billings, Montana 59103-7212

/s/  Brian M. Murphy
By: ___________________________________

Mark D. Parker
Brian M. Murphy

  Attorneys for Defendant Douglas Vance Crooked Arm

CERTIFICATE OF COMPLIANCE

Defendant Douglas Vance Crooked Arm hereby certifies, pursuant to Local

Rule 7.1(2)(E), that his Brief in Support of Defendant’s Motion to Dismiss is

printed with a proportionately-spaced, Times New Roman typeface of 14 points; is

double spaced; WordPerfect 9.0 for Windows, and is 1,990 words, excluding

caption and certificate of compliance.

/s/  Brian M. Murphy
By: ___________________________________

Mark D. Parker
Brian M. Murphy

  Attorneys for Defendant Douglas Vance Crooked Arm

Case 1:13-cr-00018-RFC   Document 24   Filed 04/08/13   Page 10 of 10


	Page 1
	6
	7
	8
	9
	10

	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10

