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PRELIMINARY STATEMENT 

Plaintiffs respectfully submit this Memorandum of Law in support of their motion for 

summary judgment. They seek to invalidate, as arbitrary and capricious and contrary to law, the 

determination (Murray Declaration Ex. A)1 of the National Indian Gaming Commission 

(“NIGC”), which approved the third ordinance (Ex. B) of the Seneca Nation of Indians (“SNI”) 

for gambling on a 9-1/2 acre parcel of land in downtown Buffalo (the “Buffalo Parcel”).  

This case has a lengthy history, much of which this Court described in CACGEC II, 2008 

WL 2746566 (W.D.N.Y. 2008). The following discussion summarizes the events that transpired 

since this Court’s July 8, 2008 Decision and Order and focuses on the remarkable turn of events 

that culminated in a 180-degree reversal by both the Department of the Interior (“DOI”) and the 

NIGC as to their interpretation of Section 20 of the Indian Gaming Regulatory Act (“IGRA”) and 

paved the way for the NIGC’s approval of the SNI’s third ordinance.2 The administrative record 

details the machinations within DOI and NIGC and the conflicts of interest3 that not only explain 

the stunning about-face that allowed the SNI to obtain a gambling license to which it is not legally 

entitled, but also validate DOI Inspector General Devaney’s grim assessment that “short of a 

crime, anything goes at the highest levels” of DOI. 

STATEMENT OF FACTS 

After this Court ruled in CACGEC II, the SNI openly flouted this Court’s authority and 

continued to gamble on the Buffalo Parcel. See CACGEC II, Dkt 63-3 (“Business as Usual”). 

                                                 
1 For the convenience of the Court, relevant events prior to this Court’s July 8, 2008 Decision and 
order are summarized in the accompanying Declaration of Cornelius D. Murray, dated September 
20, 2012 (the “Murray Decl.”), and the exhibits thereto, cited herein in the form “Ex. __.” 
2 References to the Court docket in Citizens Against Casino Gambling in Erie County v. Norton, 
2008 WL 2746566 at *54 (W.D.N.Y. 2008) (“CACGEC II”) and this case, CACGEC III, are in the 
form “CACGEC II, Dkt __” and “CACGEC III, Dkt __,” respectively. 
3 While this Court has ruled that the conflict was not pleaded as a discrete cause of action, it never-
theless helps to explain what occurred.    
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Within days, it became clear that Defendants intended to defy this Court’s order and had no inten-

tion of taking any action to bring the gambling to an end. This left Plaintiffs no choice but to file a 

motion on July 14, 2008 to enforce this Court’s July 8, 2008 Decision and Order. CACGEC II, Dkt 

63. Two days later, in a series of carefully orchestrated moves, the SNI adopted, and on July 16, 

2008 submitted to NIGC for reconsideration its third ordinance for gambling on the Buffalo Par-

cel. CACGEC II, Dkt 70-5. Six days later, on July 22, 2008, Defendants used the SNI’s post-

CACGEC II submission of the Third Ordinance as the pretext for a motion to remand the matter to 

NIGC for reconsideration. (CACGEC II, Dkt 65). All this while, there was no valid ordinance in 

effect, but the SNI nevertheless continued to gamble on the Buffalo Parcel.  

In their motion to remand, Defendants revealed, for the first time, their position that the 

DOI’s “new” regulations issued May 20, 2008 (the “Revised Regulations”) (Ex. C) had changed 

DOI’s interpretation of the applicability of Section 20 of IGRA to restricted fee Indian lands. This 

was a 180-degree reversal in DOI’s position since at least 2002, when Secretary Norton explained 

her reluctant “non-approval approval” of the Tribal-State Compact, and 2006, when DOI pub-

lished the draft Part 292 regulations for public comment, 71 Fed. Reg. 58,769 (Oct. 5, 2006), and 

at every step of the CACGEC II litigation. The SNI, in a craftily calculated move, submitted an 

amicus brief (CACGEC II, Dkt 70) opposing Plaintiffs’ motion to enforce and supporting Defend-

ants’ motion for remand. In their papers, Defendants and the SNI took the extraordinary position 

that the NIGC’s decision not to enforce IGRA was immune from judicial review and that this 

Court was powerless to require the gambling to stop. (CACGEC II, Dkts 65 & 70.) 

On August 26, 2008, this Court granted Plaintiffs’ motion to enforce, in part, and denied 

Defendants’ motion to remand. CACGEC II, 2008 WL 4057101 (W.D.N.Y 2008). This Court ex-

pressed obvious annoyance with Defendants’ approach of first publishing a proposed rule in 2000, 

which lay dormant, amending it years later in 2006, but arguing against its applicability when 
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Plaintiffs sought to rely on it, and then amending it again while summary judgment motions were 

pending in 2008 to change its meaning, all without notifying this Court that a final rule was immi-

nent. Id. at *9-10. Calling these actions “egregious,” this Court directed NIGC and its Chairman 

“to comply forthwith with Congress’s mandate as set forth in 25 U.S.C. § 2713(a)(3)” and with 

NIGC regulations. Id. at *5. As soon became clear, however, NIGC would not comply. 

Blackwell’s Conflict of Interest 

At the time, Defendants’ refusal to enforce the law and their willingness to allow the SNI 

to continue to gamble despite this Court’s orders seemed inexplicable. It was only later that Plain-

tiffs learned about the significant conflict of interest4 arising out of the personal relationship be-

tween Edith Blackwell, a high-level attorney in DOI’s Solicitor’s Office, and Michael Rossetti, a 

former high-level DOI employee who was a partner in the law firm of Akin, Gump, Straus, Hauer 

& Feld, LLP (“Akin Gump”) (CACGEC III, Dkt 37-28). Since at least March 2007, Plaintiffs 

learned, Blackwell and Rossetti have been married and living together. (Ex. V, W)  Rossetti’s firm 

Akin Gump represents the SNI and was receiving hundreds of thousands of dollars for legal repre-

sentation and lobbying the Government on issues affecting Indian sovereignty. (Ex. L, Q, X) 

Blackwell was (or at least should have been) “recused from all matters that involve the firm of 

Akin Gump” (CACGEC III, Dkt 39-1, Loftin Decl. ¶ 2) and “all matters involving the SNI” (BlA-

127),5 including “Seneca Nation gaming matters” (BIA-121-22) and “the specific matter of the 

Seneca litigation.” (BIA-160-161). Yet when the SNI pressed DOI to revise the Part 292 regula-

tions to remove references to restricted fee, Blackwell participated in the change despite her con-

                                                 
4 The facts relating to Blackwell’s conflict of interest are set forth in Plaintiffs’ motions to compel, 
CACGEC III, Dkts 37, 40, 45, 48 and 52, and in the accompanying Murray Declaration, and the 
exhibits thereto, which Plaintiffs respectfully incorporate herein by reference.  
5 References to the NIGC’s administrative record, filed May 11, 2010 (CACGEC III, Dkt 24), are 
in the form “NIGC-__.” References to the BIA’s administrative record, filed August 27, 2010, 
December 1, 2010, September 9, 2011 and served by letter dated July 12, 2012 (CACGEC III, 
Dkts 31, 33(filed manually), 42 and 51 (under seal)), are in the form “BIA-__.” 
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flict (BIA-161). She also played a pivotal role in drafting a post hoc rationalization, the so-called 

Solicitor’s M-Opinion (Ex. E), which paved the way for NIGC to approve the SNI’s Third Ordi-

nance. 

Evidence of Blackwell’s Participation in the Regulatory Change 

Excerpts from the administrative record (produced pursuant to Court order after multiple 

motions to compel)6 reflect Blackwell’s participation in discussions relating to the regulatory re-

versal. Prior to the final rulemaking, NIGC and the Department of Justice (“DOJ”) each had given 

comments recommending that DOI should reaffirm that IGRA § 20 applies to restricted fee land. 

BIA-2046, see BIA-3747. This approach, they pointed out, would be consistent with DOI’s 

longstanding interpretation, as set forth in Secretary Norton’s November 2002 letter. Such a posi-

tion, however, would have been adverse to the SNI’s request for ordinance approved. In the Notice 

of Final Rulemaking (“NFRM”), DOI rejected NIGC’s comment, stating: 

The recommendation to modify § 292.1 was not adopted, because 2719(a) refers only to 
lands acquired in trust after October 17, 1988. The omission of restricted fee from the gen-
eral prohibitions in Section 2719 is considered purposeful, because Congress referred to re-
stricted fee lands elsewhere in IGRA, including 2719(a)(2)(A)(ii) and 2703(4)(B). 

73 Fed. Reg. 29,354, 29,355 (May 20, 2008) (Ex. C). On April 3, 2008, during the pre-publication 

review period, Blackwell gave DOJ advance notice of DOI’s anticipated position on the “restricted 

fee” comments. BIA-3747. In a memo to DOJ’s Craig Alexander, she said, “we spen[t] a lot of 

time” on restricted fee when discussing DOJ’s comments and “had a long discussion of this issue 

re-hashing it and looking at the definition of Indian lands.” Id. The “main issue” was lands that 

“meet the definition of Indian lands but are not within the boundaries of a reservation.” Id.  

Can a tribe game on these lands if they can argue that the lands are held in restricted fee? 
We are considering a couple of things (1) saying that section 20 doesn’t apply to re-
stricted fee lands or (2) that it only applies when Congress directs us to take land into 

                                                 
6 A compilation of the documents produced as part of the administrative record in CACGEC III 
and referenced herein is annexed hereto as Exhibit II.   
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restricted fee (i.e. Seneca.) 

Id. (emph. added). Blackwell said that other DOI attorneys would call DOJ to discuss the issue, 

because she had a conflict. That conflict, however, had not precluded her from participating in a 

“long discussion” to re-hash the restricted fee issue that stood to benefit only one tribe, the SNI. 

See Ex. A at 12. 

Blackwell’s comments reflect her participation, despite her acknowledged conflict, in a de-

liberative process that resulted in the removal of term “restricted fee” from the definition of newly 

acquired lands and “from the Part 292 regulations altogether.” This change later provided the 

claimed basis for the SNI’s resubmission of its ordinance to NIGC, the Defendants’ refusal to en-

force this Court’s orders pending the NIGC’s reconsideration, the NIGC hearing officer’s stay of 

the administrative enforcement proceeding, the SNI’s continued refusal to comply with this 

Court’s orders, and the NIGC’s preordained approval of the resubmitted ordinance. With the 

stroke of a pen, the deletion of two words, “restricted fee,” from the regulation created the pretext 

for an intricate scheme (in the words of Inspector General Devaney) to deviate from statutory, 

regulatory and policy requirements -- and to flout this Court’s prior orders -- to reach the prede-

termined end of allowing the SNI to continue to gamble on the Buffalo Parcel. 

DOI’s Inability to Provide a Rational Explanation for the Reversal  

From the very beginning, DOI struggled with providing a reasoned basis for the interpre-

tive reversal. The 90-day period for NIGC to approve or disapprove the resubmitted ordinance, 25 

U.S.C. § 2710(e), ended on October 14, 2008. On October 14, NIGC asked DOI for policy reasons 

to explain its new Section 20 interpretation. See BIA-179. Also on October 14, 2008, the last day 

of the 90-day period, the SNI abruptly withdrew its resubmitted ordinance. One week later, on Oc-

tober 22, it was déjà vu all over again, as the SNI resubmitted for reconsideration the same ordi-

nance it had withdrawn just one week earlier.  
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While the reason for this action was not clear at the time, it has since become clear that 

NIGC could not then justify its anticipated approval of the ordinance. The withdrawal and resub-

mission reset the 90-day clock and gave NIGC more time, until January 20, 2009, to decide how 

to explain its own reversal on the applicability of IGRA § 2719 to restricted fee.7  

Blackwell’s Inability to Provide a Rational Explanation for the Reversal 

Following the SNI’s resubmission, NIGC and DOI attorneys brainstormed to conjure up an 

after-the-fact analysis to support the Chairman’s anticipated approval of the ordinance. See BIA-

87. There was some back and forth discussion (BIA-87-92), but as late as November 14, 2008, 

NIGC expressed frustration that DOI still had not provided an analysis of, or any policy reasons 

for, the reversal. NIGC’s Penny Coleman asked DOI again “to provide [the required] policy rea-

sons” for “this new interpretation of section 2719.” She said: 

[I]f the Chairman is to approve the Nation’s gaming ordinance on the grounds that section 
2719 does not apply to restricted fee land, he must provide a reasoned analysis for this new 
interpretation. 

NIGC-717; BIA-34. Coleman asked DOI to respond by December 15, 2008, and she sent a “cc” 

copy of her letter to Blackwell. BIA-34. On November 19, Blackwell asked Coleman to stop cc-

ing her because she was recused from “Seneca Nation gaming matters.” BIA-121-22. Even so, as 

the facts reveal, that conflict did not prevent her from re-injecting herself into the issue. 

With Blackwell ostensibly recused, other attorneys in the Solicitor’s office, including Scott 

Keep, Maria Wiseman, and Candace Beck, collaborated on a response. One month later, DOI still 

had not come up with the requisite reasoned analysis. To the contrary, the then-current draft stated 

that DOI’s position changed “not for any policy reason,” but because DOI “found the statute was 

clear and unambiguous.” BIA-179. At that point, a decision was made that Blackwell’s participa-

                                                 
7 On October 21, 2008, Plaintiffs filed a second motion to enforce and for contempt of Court in 
light of the NIGC’s refusal to comply with this Court’s order. CACGEC II, Dkt. 78. At the time, 
the SNI had no valid ordinance in effect or even under consideration. 
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tion, despite her conflict, was necessary. Blackwell agreed, stating: 

Yes, I think the letter is not the specific matter of the Seneca litigation but the broader issue 
regarding the decision made in the 2719 regs. I was involved in the discussion on the 2719 
regs and I was very involved in the Norton letter. In fact, I think I am the only one left that 
was significantly involved in the Norton letter. 

BIA-161. On December 12, Wiseman sent her “umpteenth version” of the letter, BIA-177. On De-

cember 15, Blackwell responded with changes. BIA- 180-81. According to the revised draft: 

The basis for the former Secretary Norton’s interpretation of IGRA was that reading IGRA 
and the Seneca Settlement Act together Congress “must” have meant to include within sec-
tion 2719 lands required by Congress to be held in restricted fee status pursuant to the Sene-
ca Settlement Act. 

BIA-181, 194. In adopting regulations, this draft continued, the rule-drafters, presumably includ-

ing Blackwell, “revisited” Secretary Norton’s conclusions “in a unique fact specific context”: 

While it may be true that, at the time and with the facts before it, Interior deemed it appro-
priate to interpret section 2719 as applying to both trust and restricted fee land, there is no 
indication of a decision being made to bind the Department in a regulatory analysis. 

BIA-180-81. In other words, this draft explained, the question before the Secretary in 2002 -- how 

to interpret 25 U.S.C. § 2719 in the context of SNSA -- was not the question before the regulatory 

drafting team in 2008. While the Secretary, in the context of the Compact, needed to address con-

gressional intent under IGRA in the fact-specific context of SNSA, the regulation drafting team 

did not need to consider SNSA in developing a “regulation of general applicability.” Thus, the 

team “took a broader look” and omitted the reference to restricted fee.  

This explanation might clarify the omission of restricted fee from a “regulation of general 

applicability,” but it could hardly support the Chairman’s anticipated use of the same regulation to 

approve the SNI’s resubmitted ordinance for off-reservation gambling on land acquired with 

SNSA funds. It would be unreasonable to develop a regulatory interpretation by eliminating from 

the analysis any consideration of a particular fact-specific context (SNSA-restricted fee lands) and 

then apply the new interpretation to the one fact-specific context (SNSA-restricted fee lands) ex-
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cluded from the analysis in developing the new interpretation. Yet this is exactly what took place. 

The Genesis of the M-Opinion 

Multiple references in the administrative record reflect the Solicitor’s staff’s focus, in de-

veloping the M-Opinion, on the likely effect their work product would have on the CACGEC liti-

gation. For example, an early draft response suggested in a footnote that Secretary Norton’s 2002 

opinion was not the product of final agency deliberation. BIA-192. Attorney Beck, on re-reading 

the footnote, expressed concern to Blackwell about having “this in a letter to NIGC (visions of M-

op dancing in my head).” BIA-188 (emph. added). This Court in CACGEC I, Beck said, had 

made a similar observation about the Secretary’s 2002 letter. BIA-192 (citing CACGEC I, 471 

F.Supp.2d at 322 (Secretary’s views in November 12, 2002 opinion letter “do not represent the 

final product of agency deliberation” on Indian lands)).8 “I just re-reviewed the Seneca I decision,” 

Beck said, “and it gave me pause so I thought that I would raise it.” BIA-188.  

This was a watershed moment: if DOI were to respond to NIGC in the form of a letter, 

Beck was suggesting, it might be argued later that the letter opinion did not “represent the final 

product of agency deliberation” and thus did not warrant Chevron deference. An M-Opinion, in 

contrast, would be a “final legal interpretation.” See DOI’s Dep’l Manual, Part 209, Ch. 3, 

3.2(A)(11) (Ex. Y) (stating that an M-Opinion is binding on all DOI offices and officials and “may 

be overruled or modified only by the Solicitor, the Under Secretary, or the Secretary”). As such, 

an M-Opinion reversing the Secretary’s 2002 letter would, at least arguably, provide a basis for 

and thereby bolster NIGC Chairman’s preordained approval of the SNI’s resubmitted ordinance 

against the legal challenge that was certain to come. Beck’s reference to “visions of M-op dancing 

in [her] head” was thus the impetus for a process that led to the development of an M-Opinion as 

                                                 
8 An informal opinion letter or statement is not entitled to deference under Chevron, 467 U.S. 837, 
842-43 (1984), but only to a “measure of respect,” depending on the circumstances, under the less 
deferential standard in Skidmore, 323 U.S. 134, 140 (1944). See Standard of Review, infra. 
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the vehicle to respond to NIGC’s request. 

The Fabrication of the Secretary’s Supposed “Misapprehension” 

Three weeks later, with less than two weeks to go before the January 20 deadline for NIGC 

action, DOI still had not provided NIGC with a reasoned analysis of, or even any reason for, the 

regulatory reversal. On January 6, 2009, Coleman sent another letter to DOI as a “reminder that 

the Office of General Counsel is anxiously awaiting the response.” BIA-224.  

On January 9, 2009, DOI Solicitor David Bernhardt asked his staff to “significantly reor-

ganize and rewrite the draft letter” to NIGC. BIA-251. On Monday, January 12, the Solicitor met 

with Blackwell, BIA-329, to discuss restricted fee and the Section 20 regulations. BIA-330. At the 

meeting, the Solicitor and Blackwell decided to use an M-Opinion to establish a new position on 

the effect of 25 U.S.C. § 177 to fee purchases. BIA-330. In an email to her staff, Blackwell stated: 

I have just talked to David about the restricted fee issue and the section 20 regs. . . David 
would like us to develop a legal opinion for his signature regarding the application of 177 to 
tribally owned lands on and off the reservation. He wants this legal opinion as soon as pos-
sible. 

BIA-330. The following day, January 13, Blackwell provided additional information about her 

discussion with Bernhardt. What the Solicitor wanted to argue, she said: 

is that Congress in IGRA dealt with the issue of restricted fee with the definition of Indian 
lands. That Congress used trust in 2719 because that is the only authority that Congress pro-
vides the Secretary for acquiring lands with a restriction against alienation off-reservation. 

BIA-337. These machinations suggest that the Solicitor’s staff had no reason, at least none they 

could articulate, for the regulatory reversal. On January 13, Blackwell also circulated a revised 

draft (BIA-351-55), arguing that “Secretary Norton’s concerns arose because of a unique statute” 

and “unless Congress enacted another similar statute,” there would not be another situation where 

a tribe is seeking to game on after-acquired restricted fee lands. BIA-354. In other words, the re-

moval of “restricted fee” would have an impact but that impact would be limited, because it would 
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only affect the Buffalo Parcel. 

The Controversy Surrounding the New Interpretation 

DOI found itself out on a legal limb in attempting to discredit Secretary Norton’s view on 

the applicability of Section 20 to SNSA-restricted fee land. “It is the Department’s view,” Black-

well’s draft stated, “that a tribe cannot create restrictions against alienation by purchasing off-

reservations lands.” Id. This conclusion, that restrictions on alienation under 25 U.S.C. § 177 do 

not attach when a tribe purchases off-reservation lands and thus are not preserving an existing land 

base, was a new and broader interpretation when it emerged (eight months after publication of the 

Revised Regulations) during these discussions in January 2009. This is reflected in DOI attorney 

Wiseman’s January 13, 2009 email, at 3:44 pm, in which she objected to the statement that “no 

acquired off-res land is subject to 177.” Concerned that this statement “go[es] farther than we have 

in Lac du Flambeau and the Cass Co. brief,” Wiseman asked: 

Does David [Bernhardt] want to go that far and say that all off-res r/f lands are not subject to 
177? If so, this will be the first time we are saying that. 

BIA-370-71. Blackwell responded:  

I thought our discussion for the Part 292 regs was that we didn’t need to create a category 
for restricted fee lands because with a legal opinion regarding our view of restricted status, 
then the issue would be decided. Is the issue decided or is there still an open question? 

BIA-374. Not satisfied with this response, another DOI attorney, Beck, continued to object. “If we 

go further than that now,” she said, “we have no record of it and there has been no one in the AS-

IA9 (that I know of) asking us to change that view now.” BIA-373. Beck continued (with com-

ments reflecting how far from the established law Blackwell and her cohorts were willing to go to 

prop up their predetermined conclusion): 

Gina does not think there is any way DOJ will back up a new decision that Interior views 
177 not to apply to off-reservation parcels acquired by a tribe in fee without the earlier qual-

                                                 
9 “AS-IA” is an acronym for the Assistant Secretary-Indian Affairs. 
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ification language. (1) There is no administrative record of the change (2) this is in the final 
week of the administration, (3) we sidestepped the Second Circuit’s order to brief this issue 
and are now stating a position before the release of a Second Circuit decision.  

Id.[10] Later, at 5:45 pm, Wiseman suggested qualifying the “statement that 177 attaches to no off-

res fee land,” by saying it “generally does not attach.” BIA-385. She reiterated her concern that 

“[i]f we make a blanket statement in this letter, it will be the first such statement about the ap-

plicability of 177 to all off-res lands.” BIA-385. While the phrase “generally does not attach” did 

not make it into the final draft, the M-Opinion, in its final form, includes the following qualifying 

language signaling that the interpretation was a new one: 

While the Department has not previously opined on this precise question, federal re-
strictions under the Trade and Intercourse Act (the “Non-Intercourse Act”), do not automati-
cally attach to off-reservations parcels acquired by a tribe in fee simple absolute. 

BIA-29 (emph. added). The M-Opinion then used this view – a legal opinion never before ren-

dered and created solely to affect the current litigation – as the basis to discredit the Secre-

tary’s “concern” several years earlier in her 2002 determination as “a misapprehension of the 

law.” Under this theory: 

Secretary Norton was assuming that off reservation lands acquired by tribes post-IGRA 
would automatically be subject to the restriction on alienation imposed by the Non-
Intercourse Act. The Department has since determined that the better view of the law is that 
when a tribe purchases new lands off-reservation and those lands are held by the tribe in fee, 
then the land is not, without more, automatically subject to restrictions against alienation. 

NIGC-192. As the administrative record reflects, however, this supposed “misapprehension” could 

not have been the basis for the regulatory reversal: the Solicitor’s staff did not develop this theory 

until January 2009, in the context of responding to NIGC’s request for a reasoned analysis. This 

was eight months after the final rulemaking it was advanced to explain. Lest there be any doubt 

                                                 
10 Beck may have been referring to the Second Circuit’s November 29, 2007 order in a different 
case, Oneida Indian Nation of N.Y. v. Madison County & Oneida County, N.Y., Dkt. 05-6408, et 
ano.(Ex. Z), directing the U.S. Solicitor General to submit an amicus brief addressing whether, the 
Oneida’s land in Madison and Oneida Counties is subject to foreclosure for nonpayment of local 
real property tax in light of City of Sherrill v. Oneida Indian Nation, 544 U.S. 197 (2005). 
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that it was a contrivance, DOI had never “previously opined on this precise issue” (BIA-29) and, 

as Beck pointed out (BIA-373), the administrative record for the Revised Regulations is silent on 

this new theory as the supposed reason for a change. In short, DOI had not based the Revised 

Regulations on this new interpretation of the limited applicability of 25 U.S.C. § 177 at all, and the 

new after-the-fact interpretation did not in fact explain the reason for regulatory reversal.  

The Distinction between Indian Country and Indian Lands 

In the January 14, 2009 draft of the M-Opinion, the Solicitor’s staff took the view that “the 

question of whether a parcel of land is Indian country is irrelevant because IGRA looks to the def-

inition of Indian lands and not Indian Country.” BIA-500. The danger of this distinction was ap-

parent to the DOJ attorneys involved in the CACGEC II litigation, who asked, “Is this discussion 

necessary?” BIA-500. In CACGEC II, the DOJ attorneys said, “because [the SNI] have an off-

reservation parcel, our briefs had to go to great lengths to argue why these restricted fee parcels 

are Indian Country and therefore Indian lands.” BIA-500. “The Indian lands issue is still up for 

grabs (plaintiffs are appealing it),” DOJ continued. Moreover, 

A critical victory in an otherwise dismal CACGEC II decision was that the judge held 
as a matter of law that the Buffalo lands were Indian lands, as defined by IGRA. While 
Gina [Allery] is correct that Plaintiffs are “appealing” this part of the decision, ENRD [Envi-
ronment and Natural Resources Division] appellate has taken the position that CACGEC 
can’t appeal from the CACGEC II decision because they won and thus estopped [sic] from 
appealing the judge’s holdings or reasoning that gave them their victory.  

BIA-500 (emph. added). In response, Blackwell recommended “that we take out the Indian coun-

try discussion as unnecessary.” BIA-506. The final M-Opinion is silent on the distinction between 

“Indian Country” in 18 U.S.C. § 1151 and “Indian lands” in 25 U.S.C. § 2703(4). This Court ruled 

in CACGEC II that there was no distinction between Indian lands and Indian Country yet, as this 

discussion reflects, the DOI viewed the distinction as an important aspect of the law it interprets. 

To keep from exposing that DOI itself did not agree with this Court that “Indian country” and “In-
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dian lands” were synonymous, DOI removed the distinction, at DOJ’s request, so as not to provide 

a basis for this Court, or the Second Circuit upon review, to reverse the “Indian lands” determina-

tion in CACGEC II. (See Point III, below). 

The Designation of the Post Hoc Explanation as an M-Opinion 

The agony of DOI’s staff in developing such a tortured after-the-fact rationalization that 

violated even its own prior legal interpretations is clear from the administrative record. As staff 

debated how to explain the regulatory change, NIGC continued to await a response. On January 

14, 2009, Coleman sent an email to Solicitor Bernhardt asking whether NIGC would “get your 

Seneca draft today?” She said, “We can’t finish our draft until we see yours.” BIA-423. Late the 

following day, January 15, 2009, at 8:07 pm, Blackwell (attempting to “cover” her tracks) wrote in 

an email that she “put this draft in gaming, section 20, m-opinion on restricted fee since my work 

is not related to the ongoing litigation and only the regulations.” BIA-642, 659.  

On Sunday, January 18, 2009, two days before Inauguration Day, DOI finalized and issued 

Solicitor’s Opinion M-37023, describing DOI’s supposed reasons for the reversed interpretation of 

IGRA § 20 in the Part 292 regulations. On January 20, 2009, as President Barack Obama took the 

oath of office, the NIGC Chairman (after months of waiting for the Blackwell-led post-hoc ra-

tionale) adopted the same fiction advanced in the M-Opinion as the basis for “reversing” his own 

prior determination (“the only sensible interpretation”) on the applicability of Section 20 to re-

stricted fee land. Based on the NIGC’s determination, which approved the SNI’s third resubmitted 

ordinance, the SNI continue to operate a gambling casino on the Buffalo Parcel to this day, and 

have recently announced the third phase of a multi-million dollar expansion project. 

In 2006, Hon. Earl Devaney, then the DOI Inspector General, testified before the U.S. 

House of Representatives Subcommittee on Energy and Resources about the “institutional culture 

of managerial irresponsibility and lack of accountability” underlying “some of the most significant 
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failures” within DOI. Inspector General Devaney criticized “[e]thics failures on the part of senior 

Department officials -- taking the form of appearances of impropriety, favoritism, and bias.” (Ex. 

G) “Short of a crime,” he testified, “anything goes at the highest levels” of DOI. Although the In-

spector General testified in the context of oil and gas leases, he also carefully pointed out that his 

comments pertained generally to the culture at DOI, which he said “sustains managerial irrespon-

sibility and lack of accountability.” His reference to “intricate deviations from statutory, regulatory 

and policy requirements to reach a predetermined end” describes precisely what happened here. 

STANDARD OF REVIEW 

In reviewing an agency’s interpretation of a statute, the threshold issue is the degree of 

deference, if any, to be accorded to the agency’s views. The measure of deference to an agency’s 

views varies with the circumstances. A number of Supreme Court cases provide guidance. 

The landmark case is Chevron U.S.A., Inc. v. Natural Resources Defense Council, 467 

U.S. 837 (1984), in which the Supreme Court set out a two-step test for whether an agency’s in-

terpretation warrants deference: 

First, always, is the question whether Congress has directly spoken to the precise question at 
issue. If the intent of Congress is clear, that is the end of the matter; for the court, as well as 
the agency, must give effect to the unambiguously expressed intent of Congress.  

Id. at 842-43. At step one, “if a court, employing traditional tools of statutory construction, ascer-

tains that Congress had an intention on the precise question at issue, that intention is the law and 

must be given effect.” Id. at 843, n.9; I.N.S. v. Cardoza-Fonseca, 480 U.S. 421, 447-48 (1987). As 

Justice Scalia stated, “deference is not abdication, and it requires” the Court “to accept only those 

agency interpretations that are reasonable in light of the principles of construction courts normally 

employ.” EEOC v. Arabian Am. Oil Co., 499 U.S. 244, 256-58 (1991) (Scalia, J, conc.).  

If a statute is silent or ambiguous, the analysis moves to Chevron step two, where the ques-

tion “is whether the agency’s answer is based on a permissible construction of the statute.” Id. 
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Under step two, deference is warranted only “when it appears that Congress delegated authority to 

the agency generally to make rules carrying the force of law, and that the agency interpretation 

claiming deference was promulgated in the exercise of that authority.” Gonzales v. Oregon, 546 

U.S. 243, 255-56 (2006) (citing U.S. v. Mead Corp., 533 U.S. 218, 226-27 (2001)). If not, the in-

terpretation is “entitled to respect, under Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944), but 

only to the extent it has the “power to persuade.” Id. Under Skidmore,  

[t]he weight of such a judgment in a particular case will depend upon the thoroughness evi-
dent in its consideration, the validity of its reasoning, its consistency with earlier and later 
pronouncements, and all those factors which give it power to persuade, if lacking power to 
control. 

Id. Interpretations such as opinion letters, policy statements, agency manuals and enforcement 

guidelines lack the force of law and do not warrant Chevron deference, but only “respect” under 

Skidmore, to the extent they have the power to persuade. Christensen v. Harris County, 529 U.S. 

576, 587 (2000). The appropriate level of deference to accord administrative agency regulations is 

a question purely of law. Cohen v. JP Morgan Chase & Co., 498 F.3d 111, 115 (2d Cir. 2007). 

Summary judgment is appropriate if the record, viewed in the light most favorable to the 

nonmoving party, reveals that there is no genuine issue of material fact and the moving party is 

entitled to judgment as a matter of law. Fed. R. Civ. P. 56(c); Celotex Corp. v. Catrett, 477 U.S. 

317, 330 (1986). These are the judicial guideposts for the resolution of the issues in this case.  

ARGUMENT 

POINT I 

DOI’S REVERSED INTERPRETATIONS IN THE REVISED 
REGULATIONS DO NOT WARRANT DEFERENCE  

For a multitude of reasons, as discussed below, DOI’s regulatory reversals are contrary to 

law, arbitrary and capricious and unworthy of deference. They did not provide a basis for the 

NIGC Chairman to reverse his interpretation on the application of Section 20 to restricted fee 
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lands or to approve the Third Ordinance. This Court should vacate the Chairman’s ordinance ap-

proval and direct the NIGC to terminate the gambling in the City of Buffalo immediately. 

A. Congressional Intent is Clear, and this Case can be Resolved at Chevron 
Step One, as in CACGEC II, without Deference to the Agency’s Views 

In CACGEC II, this Court concluded that the intent of Congress was clear in the Section 20 

prohibition and the settlement of a land claim exception. Where, as here, the Court, “employing 

traditional tools of statutory construction, ascertains that Congress had an intention on the precise 

question at issue, that intention is the law and must be given effect.” Chevron, 467 U.S. at 843, 

n.9. Thus, under Chevron step one, this Court can and should interpret IGRA as a matter of law, as 

it did in CACGEC II, without deference to the agency’s views. 

1. The Congressional Intent in IGRA’s Section 20 Prohibition is 
Clear and, as in CACGEC II, It Applies to Restricted Fee Land 

In CACGEC II, Defendants agreed with Plaintiffs that Section 20 applies to restricted fee 

land. The SNI, however, in its amicus submission, had argued that “the statute’s plain terms un-

ambiguously limit the section 20 prohibition to trust land.” Therefore, this Court squarely ad-

dressed the Section 20 prohibition in the specific context of the SNI’s Buffalo Parcel. In so doing, 

this Court analyzed the language of the statute against the contextual evidence, including the 

whole act and its legislative purpose. Agreeing with DOI, DOJ, and NIGC, this Court concluded 

as a matter of law that “Congress intended to prohibit gaming on all after-acquired land, unless 

one of the section 20 exceptions applies.” CACGEC II, 2008 WL 2746566 at *53.11 

                                                 
11 Through IGRA, this Court reasoned, Congress intended to halt the proliferation of gambling on 
all lands acquired after 1988, subject only to certain exceptions in IGRA § 20(b). Id., 2008 WL 
2746566 at *53. In 1988, there was no process for the creation of gambling-eligible “Indian lands” 
by designating fee land as “restricted” under 25 U.S.C. § 177. Accordingly, there was no need for 
Congress to specify a method for the creation of Indian lands that did not exist. Id., 2008 WL 
2746566 at *54. Viewed in the context of history and the legislative purpose that Congress sought 
to achieve, this Court agreed with DOI, DOJ, NIGC, and Plaintiffs, and concluded as a matter of 
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In CACGEC II, this Court held that the Chairman’s conclusion that IGRA § 20 applies “to 

all after-acquired land is a permissible construction of the statute.” 2008 WL 2746566 at *54. 

Contrary to the Defendants’ position, however, it does not follow that the opposite conclusion -- 

that Section 20 applies only to after-acquired trust, and not restricted fee, lands -- would also be 

“permissible.” This Court has already foreclosed that interpretation: 

The alternative interpretation suggested by the SNI -- Congress intended that if there were a 
subsequent change in the law regarding the manner in which lands could be set aside for In-
dians, section 20 would be inapplicable and newly acquired Indian lands automatically 
would be gaming-eligible, without restriction -- is clearly at odds with section 20’s purpose. 

2008 WL 2746566 at *53. Where the literal application of a statute will result in an outcome that 

is “demonstrably at odds with the intent of the drafters,” this Court pointed out, it is “the intention 

of the drafters, rather than the strict language” that controls. Id. In the after-acquired land prohibi-

tion, Congress intended to prohibit gaming on all after-acquired land, unless one of the section 20 

exceptions applies. No other construction is reasonable. Id. In so holding, this Court was not defer-

ring to the Chairman, but rendering an opinion, as a matter of law based upon settled principles of 

statutory construction, as to the meaning of the statute. 

This Court started and ended its analysis of section 20’s prohibition with Chevron step one. 

Upon concluding that Congress spoke directly to the question at issue, this Court gave “effect to 

the unambiguously expressed intent of Congress,” as Chevron required it to do. “The judiciary is 

the final authority on issues of statutory construction and must reject administrative constructions 

which are contrary to clear congressional intent.” Chevron, 467 U.S. at 843, n.9. This Court’s con-

clusion in CACGEC II settles the issue. See Nat’l Cable & Telecommunications Ass’n v. Brand X 

Internet Servs., 545 U.S. 967, 983-84 (2005). 

2. The Settlement of a Land Claim Prohibition is Clear and, for  

                                                                                                                                                                
law, that the intent of Congress was clear, and the acquired land prohibition must apply to land 
held in restricted fee, such as the Buffalo Parcel. Id. 
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the Reasons in CACGEC II, It Applies to the Buffalo Parcel  

In CACGEC II, this Court also examined the settlement of the “land claim” exception. 

Proceeding from the assumption that the “minimum definition” Congress would have meant with 

the term “claim” was the existence of an “enforceable right to relief” against the U.S., this Court 

concluded that the SNI did not have a claim and SNSA did not settle a claim.12 

This Court’s prior analysis of the language of the statute, the symmetry and coherence of 

the regulatory scheme, and its legislative history, lead inexorably to the conclusion that the settle-

ment of a land claim exception does not apply to the Buffalo Parcel. Where, as here, “a court, em-

ploying traditional tools of statutory construction, ascertains that Congress had an intention on the 

precise question at issue, that intention is the law and must be given effect,” Chevron, 467 U.S. at 

843 n.9, and the analysis does not proceed to step two.   

B. The Revised Regulations are Procedurally and Substantively Defective 

According to Defendants, IGRA Section 20 is plain. Indeed, this was the purported basis 

for Defendants to reverse their interpretation of the Section 20 prohibition. Nevertheless, Defend-

ants may argue, despite this Court’s ruling, that if the statute is ambiguous, the Revised Regula-

tions nevertheless warrant deference. To the contrary, for numerous reasons, as set forth below, 

the DOI’s reversed interpretations in the Revised Regulations do not warrant deference. 

1. DOI Lacks Authority to Issue Legislative Regulations under IGRA 

An administrative interpretation of a statutory provision qualifies for Chevron deference 

                                                 
12 The SNI could not have asserted an enforceable right to relief against the U.S., this Court 
reasoned, because “Congress . . . authorized the [SNI] to negotiate for the leasing of its land 
without the need for formal treaty or convention, thereby ‘taking Seneca leasing out of 25 U.S.C. 
§ 177.’” 2008 WL 2746566 at *58 (quoting Fluent v. Salamanca Indian Lease Auth., 847 F. Supp. 
1046, 1052 (W.D.N.Y.1994), U.S. v. Devonian Gas & Oil Co., 424 F.2d 464, 467 n.3 (2d Cir. 
1970)). As a result, the SNI did not possess an enforceable right to relief against the U.S. relating 
to the below-market lease agreements, 25 U.S.C. § 1774(a)(3). There was no “claim,” so there was 
no settlement of a claim. 2008 WL 2746566 at *61. 

Case 1:09-cv-00291-WMS   Document 58-2   Filed 09/20/12   Page 25 of 57



19 
 

only when Congress delegated authority to the agency generally to make rules carrying the force 

of law, and the agency promulgated its interpretation in the exercise of that authority. Mead, 533 

U.S. at 229. No matter what the issue, “an administrative agency’s power to regulate in the public 

interest must always be grounded in a valid grant of authority from Congress.” FDA. v. Brown & 

Williamson Tobacco Corp., 529 U.S. 120 (2000).13 

As Edith Blackwell herself stated, the Revised Regulations are interpretive, and DOI does 

not have authority to issue legislative regulations under IGRA. BIA-504 (“All - - these regulations 

are interpretive regulations - - we do not have authority to promulgate legislative regulations under 

IGRA.”). When Congress enacted IGRA, it created the NIGC as an independent agency within 

DOI. See CACGEC I, 471 F. Supp. 2d at 321 (“Congress established NIGC as an independent 

agency charged with exclusive regulatory authority for Indian gaming”). Nominally under the 

DOI, the NIGC “functions as an independent entity.” Id. at 321; see Sac & Fox Nation of Missouri 

v. Norton, 240 F.3d 1250, 1265-66 (10th Cir. 2001) (refusing to give deference to view of DOI, 

which does not administer IGRA, that that land to be acquired was gambling eligible “Indian 

lands”).14 Congress vested the NIGC and its Chairman with power to regulate Indian gambling, 25 

U.S.C. §§ 2704-2709, 2711, 2713, including power to issue regulations “to implement the provi-

sions “of IGRA. 25 U.S.C. § 2706(b)(10). Under 25 U.S.C. § 2709, “Interim Authority to Regu-

                                                 
13 This principle is consistent with a well-established body of law. See, e.g., EEOC v. Arabian Am. 
Oil Co., 499 U.S. 244, 257 (1991) (no Chevron deference to agency guideline where Congress did 
not delegate power to promulgate regulations); see also, Adams Fruit Co. v. Barrett, 494 U.S. 638, 
649 (1990); General Elec. Co. v. Gilbert, 429 U.S. 125, 141 (1976); Skidmore v. Swift & Co., 323 
U.S. 134, 137-40 (1944).  
14 Congress later enacted Pub. L. No. 107-63, § 134 (2001), delegating authority to the Secretary 
to determine whether a specific area of land is a “reservation” under IGRA, but that amendment 
does not authorize the Secretary to make the Indian lands determination outside the reservation 
context because, all parties agree, the Buffalo Parcel is not a reservation. In 2003, Congress 
enacted Pub. L. No. 108-108, § 131 (2003), clarifying that nothing in 115 Stat. 414 affects the 
10th Circuit’s decision “in Sac and Fox Nation v. Norton, 240 F.3d 1250 (2001).” Cf. CACGEC I, 
2007 WL 1200473 (W.D.N.Y. Apr. 20, 2007) (striking last sentence of first full paragraph of page 
38 as dictum and overly broad).   
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late Gaming,” the Secretary’s authority over Indian gambling would continue during a transition 

phase, but only until NIGC organized and issued regulations. 

It has been nearly 25 years since IGRA’s enactment, and the NIGC has long been fully 

functional. In 1992, the NIGC proposed and in 1993, it finalized regulations relating to the super-

vision of Indian gambling.15 It is thus NIGC and its Chairman, not DOI and its Secretary, which 

have authority to exercise authority relating to the supervision of Indian gambling.16 As a result, 

DOI’s reversed interpretations in the Revised Regulations do not carry the force of law or warrant 

Chevron-style deference. See Shalala v. Guernsey Mem. Hosp., 514 U.S. 87, 99 (1995) (interpre-

tive regulations lack force of law and are not accorded weight in adjudicatory process). 

2. DOI Unlawfully Used the Rulemaking Process 
and Violated the APA to Reach a Predetermined End 

The reversed interpretations also do not warrant deference because DOI used the rulemak-

ing process to pull a “surprise switcheroo” without acknowledging the change or providing any 

reasons for it. See 5 U.S.C. § 706(2)(A) (2000); Envtl. Integrity Project v. EPA, 425 F.3d 992, 995 

(D.C. Cir. 2005) (agencies are not permitted “to use the rulemaking process to pull a surprise 

switcheroo”). When promulgating an agency rule, the agency must provide adequate notice and 

opportunity to comment on the proposed rule. 5 U.S.C. § 553. The object is to prevent unfair sur-

                                                 
15 See, e.g., 25 C.F.R. Part 573; see 57 Fed. Reg. 30,584 (Jul. 9, 1992) (compliance and 
enforcement); 57 Fed. Reg. 37,656 (Aug. 19, 1992) (management contract regulations); 56 Fed. 
Reg. 40,702 (Aug. 15, 1991) (annual fees); 57 Fed. Reg. 12,382 (Apr. 9, 1992) (definitions). 
16 This conclusion is consistent with DOI’s understanding of its limited authority under IGRA. 
Under a 2007 Memorandum of Agreement (“MoA”) (Ex. AA), DOI and NIGC allocated 
responsibility for the Indian lands determination. DOI drafts the “Indian lands” opinion in 
considering: (i) a fee-to-trust application to determine whether DOI must complete a two-part 
determination as part of the acquisition; and (ii) a tribal-state compact for gambling on existing 
Indian lands. NIGC drafts the “Indian lands” opinion: (i) when a tribe requests approval of a 
management contract or gambling ordinance on existing trust lands; and (ii) to analyze whether 
existing or proposed gambling will be on Indian lands when the U.S. holds land in trust for an 
Indian tribe. Under the MoA, DOI’s authority for interpreting the gambling eligibility of land is 
limited to fee-into-trust applications and tribal-state compacts. Thus, the authority to make this 
determination in the context of the SNI’s ordinance approval request remains with the NIGC. 
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prise. Regulations appearing in a final rule promulgated by a federal agency must be the “logical 

outgrowth” of any previously issued “proposed rule” published in accordance with the APA. 5 

U.S.C. § 553; see National Black Media Coalition v. FCC, 791 F.2d 1016, 1022 (2d Cir. 1986). 

“Notice [is] inadequate when the interested parties could not have reasonably anticipated the final 

rulemaking from the draft rule.” National Min. Ass’n v. Mine Safety & Health Admin., 116 F.3d 

520, 531 (D.C. Cir. 1997).  

Here, DOI used the rulemaking process “to pull a surprise switcheroo.” Prior to May 2008, 

DOI, NIGC and their attorneys at DOJ all had consistently reaffirmed, in numerous contexts, their 

prior position that 25 U.S.C. Section 2719 applies both to trust and restricted fee lands. This prior 

policy was consistent and clear, as reflected in the following statements: 

 Secretary Norton, in her November 2002 letters explaining the reasons for allowing the 
Compact to pass into effect without express approval, concluded that Congress did not in-
tend to limit the Section 20 prohibition to per se trust acquisitions only. Such an interpreta-
tion, she recognized, “would arguably create unintended exceptions to the Section 20 pro-
hibitions and undermine the regulatory regime prescribed by IGRA.” (Ex. R) 

 DOI in 2006 published proposed regulations establishing “procedures that an Indian tribe 
must follow in seeking to conduct gaming on lands acquired after October 17, 1988.” (Ex. 
U). In proposed regulations, DOI expressed its longstanding view that the Section 20 pro-
hibition applies to both trust and restricted fee land. 

 Chairman Hogen, in his July 2007 letter approving the SNI’s Second Ordinance, stated that 
NIGC interprets the Section 20 prohibition “to include land held by an Indian tribe in re-
stricted fee.” (Ex. D (citing Norton’s 2002 Letters (Ex. R).) This provision “can only sen-
sibly be read to include trust land and restricted fee lands,” the Chairman stated, be-
cause if it applied only to trust lands then Tribes could avoid the prohibition merely by tak-
ing land in restricted fee, rather than by having the U.S. take it into trust. “It is unlikely that 
Congress intended to create such an exception.” Id. 

In prior litigation before this Court, DOJ’s litigators repeatedly stated the U.S.’s position 

that Section 2719 applies to both trust and restricted fee lands. Specifically: 

 In CACGEC I, this Court noted the parties’ agreement on the applicability of IGRA § 20 to 
restricted fee land. See CACGEC I, 471 F.Supp.2d at 317; see also (CACGEC I, 06-CV-
0001, Dkt. 56 at 8-9 (SNI Reply, dated Oct. 6, 2006, in CACGEC I in Support of its Ami-
cus Brief) (noting the SNI’s position that the prohibition “applies by its plain language” 
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only to trust lands “and not to restricted fee lands such as the Buffalo parcels”). 

 In CACGEC II, the U.S. Government asserted this position in the following contexts: 

o in September 2007, in the context of its Motion to Dismiss (CACGEC II, Dkt. 28-2 
at 26); 

o in November 2007, in Response to Plaintiff’s Statement of Undisputed Fact 
(CACGEC II, Dkt. 36-2 at ¶ 59 and Dkt. 45-2 at ¶ 59 (“Statement not disputed.”)); 
and 

o in January 2008, in Response in Opposition to Plaintiffs’ Motion to Supplement the 
Record, in which it stated, “The United States does maintain that although Section 
20 of IGRA refers only to trust land, it is intended to apply to restricted fee land as 
well … Otherwise a loophole would be created because restricted fee land would 
not be subject to Section 20 prohibitions.” (CACGEC II, Dkt. 59 at 8). 

Despite Defendants’ clear and oft-repeated position on at least a half-dozen occasions that 

Section 2719 applies to trust and restricted fee lands,17 DOI in the Revised Regulations did a com-

plete about-face and adopted a new interpretation excluding restricted fee land from IGRA’s Sec-

tion 20 prohibition. This was a “surprise switcheroo,” in contravention of the “logical outgrowth” 

rule. See Environmental Integrity, 425 F.3d at 996; Career College Ass’n v. Duncan, 796 F. Supp. 

2d 108 (D.D.C. 2011) (rule requiring online education providers to obtain authorization from 

States in which students were located was not “logical outgrowth” of original proposal). 

DOI resorted to the same administrative legerdemain in attempting to change, via the same 

May 20, 2008 regulations, the meaning of a “land claim” under IGRA § 20(b)(1)(B)(i). The 2006 

proposed rule (Ex. U) would have tightened the definition of a land claim.18 The Revised Regula-

                                                 
17 When an agency changes a prior interpretation, notice and comment rulemaking is required, 
even if the regulations are merely interpretative. Alaska Professional Hunters Assoc., Inc. v. FAA, 
177 F.3d 1030, 1034 (D.C. Cir. 1999) (“When an agency has given its regulation a definitive 
interpretation, and later significantly revises that interpretation, the agency has in effect amended 
its rule, something it may not accomplish without notice and comment.”); Visiting Nurse Ass’n of 
Brooklyn v. Thompson, 378 F. Supp. 2d 75, 90 (E.D.N.Y. 2004) (Second Circuit “has hinted on at 
least one occasion that it would resolve the question in favor of requiring administrative agencies 
to employ notice and comment in altering established interpretations of applicable regulations”) 
(citing State of New York v. Lyng, 829 F.2d 326, 353-54 (2d Cir. 1987)). 
18 In 1993, the SNI commenced a lawsuit to claim part of Niagara Falls as “Indian land.” If the 
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tions take the opposite tack, by expanding the “land claim” definition to include not just the mat-

ters addressed under the proposed 2006 regulation but also any claim involving a conflict with an-

other entity (public, private or governmental) involving “another real property interest.” 73 Fed. 

Reg. at 29,376. This change, at the behest of the SNI (see BIA 2093-96), altered the “land claim” 

definition in a way that was neither consistent with nor a “logical outgrowth” of the 2006 pro-

posed rule. The obvious purpose was to negate an anticipated adverse ruling in CACGEC II, which 

in fact transpired. The change is procedurally invalid and without force or effect. See National 

Black Media Coal’n v. Federal Comm. Comm’n, 791 F.2d 1016, 1023 (2d Cir. 2007); Fertilizer 

Inst. v. U.S. Env’l Protection Agency, 935 F.2d 1303, 1311 (D.C. Cir. 1991). 

3. The Final Rulemaking was Defective in Failing Either to 
Acknowledge the Changes or Provide a Reasoned Analysis  

The Revised Regulations altered the DOI’s interpretation on two material issues without 

explaining or even acknowledging the changes. It is a fundamental axiom of administrative law 

that when an agency changes its interpretation of a statute, it must supply a “reasoned analysis” of 

the change. FCC v. Fox Television, 556 U.S. 502, 514-15 (2009). As the Supreme Court stated: 

the requirement that an agency provide reasoned explanation for its action would ordinarily 
demand that it display awareness that it is changing position. An agency may not, for exam-
ple, depart from a prior policy sub silentio or simply disregard rules that are still on the 
books. . . . And of course the agency must show that there are good reasons for the new poli-
cy.  

Id. at 514-15 (citation omitted). While the agency does not necessarily have to show that the new 

policy is an improvement, it does need to: (i) “display awareness that it is changing position”; 

(ii) explain its reasoning; and (ii) show that there are good reasons for the new policy. Id. at 515; 

                                                                                                                                                                
SNI had prevailed, this could have provided an avenue for it to claim a “settlement of a land 
claim.” On June 21, 2002, however, then-Chief Judge Richard Arcara rejected the argument that 
Grand Island was once its sovereign land. See Seneca Nation of Indians v. New York, 206 F. Supp. 
2d 448, 542 (W.D.N.Y. 2002), aff’d, 382 F.3d 245 (2d Cir. 2004), cert. denied 547 U.S. 1178 
(2006). It was at this point that the SNI seized upon the notion that SNSA settled a land claim. 
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Nat’l Cable & Telecommunications Ass’n v. Brand X Internet Servs., 545 U.S. 967, 981 (2005); 

see also Huntington Hosp. v. Thompson, 319 F.3d 74 (2d Cir. 2002). “While an agency is not 

locked into the first interpretation of a statute it embraces, it cannot simply adopt inconsistent po-

sitions without presenting ‘some reasoned analysis.’” Id. at 79; see also Wyeth v. Levine, 555 US 

555, 577 (2009) (declining to give deference to FDA’s preamble reversing longstanding position 

without reasoned explanation); INS v. Cordoza Fonesca, 480 U.S. 421, 447 n. 30 (1987). The 

rulemaking must describe these reasons clearly: a court will not “assume [an agency] has engaged 

in reasoned decision making” when it “implicitly” departs from prior precedent with no explana-

tion for doing so. Dillmon v. Nat’l Transp. Safety Bd., 588 F.3d 1085, 1091 (D.C. Cir. 2009). 

Here, DOI ran afoul of these principles in two ways. First, the May 20, 2008 NFRM does 

not contain any reference to DOI’s prior position or an acknowledgement -- or even awareness -- 

that it was adopting a new position on the applicability of Section 20 to restricted fee land or the 

settlement of a land claim exception. It was not until July 22, 2008, in opposing Plaintiffs’ motion 

to remand, that Defendants first informed this Court of the change. At that point, this Court, hav-

ing already ruled on the issues, rebuked Defendants for their egregious conduct and delay in bring-

ing the regulatory reversal to its attention. It was not until the M-Opinion, as the administrative 

record shows, that there was even an attempt to explain it. 

Second, DOI failed to provide a good reason, or any reason at all, for its 180-degree shift 

in policy. The only mention in the NFRM is the statement that “[t]he omission of restricted fee 

from section 2719(a) is considered purposeful, because Congress referred to restricted fee lands 

elsewhere in IGRA, including at sections 2719(a)(2)(A)(ii) and 2703(4)(B).” 73 Fed. Reg. at 

29,356. For the reasons stated below (see Point II.B), this is not an explanation for the change, 

much less a reasoned one. Likewise, DOI changed the definition of land claim, thereby enlarging 

the settlement of a land claim exception, again with no explanation for the change. 
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Penny Coleman, NIGC’s Acting General Counsel, well understood the importance of a 

reasoned analysis. This is why she repeatedly asked DOI for an explanation, albeit after-the-fact, 

to assist the Chairman in considering the SNI’s Third Ordinance. See NIGC-717. Under the cir-

cumstances of this case, a reasoned explanation would have been especially important because 

DOI’s position changed “not for any policy reason,” BIA-179, but because the regulatory drafting 

team decided it was unnecessary, in developing the Part 292 “regulation of general applicability,” 

BIA-180-81, to take into account the fact-specific context of SNSA. If DOI had explained its ra-

tionale it would have been clear to all, including the Chairman and his staff, that the reason for the 

reversal had no rational application to the Buffalo Parcel. Such clarity, however, would not have 

suited the unstated purpose of providing a reason for the Chairman to reverse his own position on 

the same issue, while refusing in the meantime to enforce this Court’s orders. DOI’s failure to 

acknowledge and explain its change not only violated the APA, but was part and parcel of the in-

tricate scheme to deviate from statutory, regulatory and policy requirements that advanced the 

predetermined end of allowing the SNI to continue to gamble on the Buffalo Parcel. 

As the Supreme Court has recognized, “[s]udden and unexplained change, or change that 

does not take account of legitimate reliance on prior interpretation, may be arbitrary, capricious 

[or] an abuse of discretion,” and therefore unworthy of deference. Smiley v. Citibank (S.D.), N.A., 

517 U.S. 735, 742 (1996). Here, the challenged interpretations were unexplained and unexplaina-

ble in any rational sense. They were completely arbitrary and capricious and an abuse of discre-

tion. See Fox Television, 556 U.S. at 515; see also Ramaprakash v. F.A.A., 346 F.3d 1121 (D.C. 

Cir. 2003). Indeed, they do precisely what Inspector General Devaney sharply criticized DOI for 

doing: twisting regulations after-the-fact to reach a predetermined end. 

4. DOI’s Improperly Advanced its Regulatory Reversals in the 
Midst of Litigation to Change the Outcome in CACGEC II 
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DOI’s revised interpretations also do not warrant deference for the additional reason that 

DOI improperly used the rulemaking process in the midst of the CACGEC II litigation to interpret 

and affect a central issue in that litigation. When an agency advances a revised interpretation dur-

ing litigation, the new interpretation does not merit Chevron deference. Bowen v. Georgetown 

Univ. Hosp., 488 U.S. 204, 212 (1988). For an agency’s revised interpretation of a statute to “carry 

much weight,” it must have been “publicly articulated at some time prior to the embroilment of the 

agency in litigation.” NRDC v. Abraham, 355 F.3d 179, 201 (2d Cir. 2004) (citing NRDC v. Her-

rington, 768 F.2d 1355, 1428 (D.C. Cir. 1985)). “[A] position adopted in the course of litigation 

lacks the indicia of expertise, regularity, rigorous consideration, and public scrutiny that justify 

Chevron deference.” Catskill Mountains Chapter of Trout Unlimited, Inc. v. City of NY, 273 F.3d 

481, 491 (2d Cir. 2001); see also Defenders of Wildlife v. Norton, 258 F.3d 1136, 1145-46 n.11 

(9th Cir. 2001) (no deference to interpretation “newly-minted, it seems, for this lawsuit”). “It 

would exceed the bounds of fair play to allow an institutionally self-interested advocacy position, 

which may properly carry a bias, to control the judicial outcome.” Robert A. Anthony, Which 

Agency Interpretations Should Bind Citizens and the Courts?, 7 Yale J. on Reg. 1, 60-61 (1990). 

Here, in the midst of a legal battle, DOI published final regulations reversing positions it 

(together with DOJ and NIGC) had taken before and during litigation, and with which this Court 

had agreed in CACGEC II. DOI published its final rule on May 20, 2008, under the radar, while 

cross-motions for summary judgment were pending. Defendants did not disclose the new interpre-

tations until Plaintiffs moved on July 14, 2008 to enforce this Court’s July 8, 2008 order. At that 

point, DOI embarked on an elaborate series of maneuvers, arm-in-arm with the SNI, to defeat en-

forcement. Then, some eight months later, the Solicitor’s staff tried to manufacture an explanation 

for the regulatory reversal. Unable to provide any reasoned analysis, they concocted a legal opin-

ion and staked out a new position on the application of 25 U.S.C. § 177 to restricted fee land. The 
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purpose was to create the semblance of a basis for the Chairman to reverse himself and apply the 

Revised Regulations to the resubmitted Third Ordinance. Under the circumstances, the new inter-

pretations are arbitrary and capricious and do not warrant any deference.19  

C. The Solicitor’s After-the-Fact M-Opinion does not Cure the Defects in 
the Revised Regulations 

Defendants may argue that the agency did, in fact, offer “some reasoned analysis” for its 

change in interpretation, in the form of the Solicitor’s M-Opinion on the applicability of IGRA 

Section 20. The Solicitor’s M-Opinion, however, is not a contemporaneously reasoned analysis, 

but an after-the-fact effort to justify the regulatory reversal, which does not, in any event, provide 

a reasoned basis for the changes. Thus, it does not cure the defects in the Revised Regulations or 

provide a basis to sustain the Chairman’s subsequent approval of the SNI’s ordinance.  

1. The M-Opinion is not a Contemporaneous Analysis 

“It is well-settled that judicial review of an agency action is normally confined to the full 

administrative record before the agency at the time the decision was made.” Yale-New Haven 

Hosp. v. Leavitt, 470 F.3d 71, 82 (2d Cir. 2006); see Forest Watch v. U.S. Forest Serv., 410 F.3d 

115, 119 (2d Cir. 2005) (“a court may not properly affirm an administrative action on grounds dif-

ferent from those considered by the agency”). It comes as no surprise then that courts consistently 

disallow post hoc rationalization for agency action. Here, the Solicitor’s office developed the M-

Opinion in January 2009, long after the May 20, 2008 NFRM went public. The M-Opinion was 

not part of the rulemaking record, but merely a fruitless effort on DOI’s part to remedy the sub-

                                                 
19 As Plaintiffs have pointed out, this case is noteworthy for the extent of bias and self-interest the 
Government permitted to invade the proceedings. Blackwell was a high-level attorney in the Solic-
itor’s Office charged with responsibility of Indian Affairs, and her spouse, Rossetti, is a partner in 
the law firm that had long represented the SNI before DOI on issues involving sovereignty. 
Blackwell was, or should have been, recused from all matters involving the SNI, Seneca Nation 
gaming matters, and specifically the Seneca litigation. Yet she involved herself in the very matters 
from which she was, and should have continued to be, recused. See Murray Decl. ¶¶ 40-41. 
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stantive and procedural defects in its rulemaking. Thus, it does not cure the defects in the NFRM 

or warrant any consideration whatsoever.20 

2. The M-Opinion Does Not Offer a Reasonable Basis for the 
Regulatory Reversals  

The M-Opinion also cannot cure the defects in the Revised Regulations because it does not 

provide any reasoned basis for the change. Fundamentally, this is because the M-Opinion was 

premised on a fallacy: that “Secretary Norton’s concern about a significant loophole in section 

2719 was based on a misapprehension of law.” It posits that the Secretary misunderstood the im-

pact of the 25 U.S.C. § 177, because she “was assuming off reservation lands acquired by tribes 

post-IGRA would automatically be subject to the restriction on alienation imposed by [25 U.S.C. § 

177].” This would be a concern, the M-Opinion asserts (at 2-3), because it would “leave open the 

possibility Indian tribes could acquire off-reservation lands in restricted fee post-IGRA and oper-

ate casinos without the Secretarial determination and the Governor’s concurrence.”  

This supposed “misapprehension” misconstrues both the Norton letter and the Secretary’s 

concerns with the Compact. In the 2002 letter, the Secretary Norton evinced no misapprehension 

about the application of the 25 U.S.C. § 177 to off-reservation purchases. Her concern was about 

the proliferation of land-into-trust applications, not restricted fee lands, and the likelihood that 

other states and tribes would model future compacts after the SNI-NYS Compact and “seek to 

have the United States take land into trust.” This was a concern because of the potential for off-

reservation gambling on “far-flung” lands. The Secretary stated, “I am extremely concerned the 

                                                 
20 SEC v. Chenery Corp., 318 U.S. 80, 87 (1943) (administrative order must be judged upon 
grounds which record discloses its action was based); Citizens to Preserve Overton Park, Inc. v. 
Volpe, 401 U.S. 402, 419 (1971) (criticizing lower court’s reliance on “post hoc” litigation 
affidavits in reviewing agency action); City of Brookings Mun. Telephone v. F.C.C., 822 F.2d 
1153, 1165 (D.C. Cir. 1987) (“Post hoc rationalizations advanced to remedy inadequacies in the 
agency’s record or its explanation are bootless.”); Garcia v. Shanahan, 615 F. Supp. 2d 175, 186 
(S.D.N.Y. 2009) (courts refuse to afford deference to agency’s post hoc litigation posture). 
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principles underlying the enactment of IGRA are being stretched in ways Congress never imag-

ined when enacting IGRA.” Id. at 3. 

Secretary Norton made no “assumption” that “off reservation lands acquired by tribes post-

IGRA would automatically be subject to the restriction on alienation imposed by the [25 U.S.C. § 

177].” To the contrary, she was well aware, and specifically expressed awareness, that she was 

dealing with “lands held in restricted fee status pursuant to an Act of Congress.” In her view, 

these lands “would otherwise constitute after-acquired lands.” (Ex. R at 7.) The alternate conclu-

sion, that Congress intended to limit the restriction to only per se trust acquisitions, was untenable 

because that would “create unintended exceptions” and “undermine” the congressional intent un-

der IGRA. Id. at 7. Importantly, Secretary Norton’s concern was not with other off-reservation 

lands, but specifically with the SNI’s off-reservation land, not yet identified, which the SNI would 

purchase with SNSA funds. It was in the fact-specific context of off-reservation SNSA-restricted 

fee land that she concluded “lands held in restricted fee status pursuant to an Act of Congress such 

as is presented within this Compact must be subject to the requirements of Section 20 of IGRA.” 

Id. at 7. It was not Secretary Norton who misapprehended the impact of 25 U.S.C. § 177, but ra-

ther the Solicitor’s post-hoc M-Opinion which advanced a misapprehension, if not an outright pre-

conceived misstatement, of the Secretary’s concerns. 

In purported support of the Solicitor’s supposed “misapprehension,” the M-Opinion cited a 

December 2008 letter from Skibine to the Lac du Flambeau Band (Ex. BB). There, Skibine opined 

that the tribe did not need federal approval to convey land which neither the tribe nor its members 

held in restricted fee status and which the U.S. had never held for the tribe in trust status. To sug-

gest that this letter was a basis for the regulatory reversal is preposterous: DOI issued the letter on 

December 19, 2008, seven months after the May 20, 2008 NFRM with the regulatory reversal. 

The Lac du Flambeau letter post-dated the change and thus could not have provided a basis for it. 
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The M-Opinion also cited an amicus brief in Leech Lake Band of Chippewa Indians v. 

Cass County, in which the U.S. argued that 25 U.S.C. § 177 applies to “all reservation lands held 

by a tribe, including land recently acquired in fee.” Cass County, 1997 U.S. Briefs 174, 14-15. The 

reference to Cass County suggests that, as far back as 1997, the U.S. understood the Non-

Intercourse Act to apply to all lands on the reservation, including those recently acquired in fee. It 

does not support the proposition, advanced in the M-Opinion for the first time, BIA-370-74, that 

Secretary Norton misunderstood 25 U.S.C. § 177 or thought it would apply automatically to all 

“off reservation lands acquired by tribes post-IGRA.” If anything, it underscores that the Secre-

tary’s purported “misapprehension” was a contrivance, manufactured at the midnight hour to justi-

fy the deviation from established precedent. 

In sum, there was no reasoned basis to apply the reversed interpretation to the Buffalo Par-

cel, and DOI’s after-the fact explanation was contrived and disingenuous. It follows, as discussed 

below, that NIGC’s approval letter, which blindly adopted DOI’s position without critical analy-

sis, was arbitrary and capricious. 

POINT II 

THE CHAIRMAN’S APPROVAL OF THE SNI’S THIRD 
ORDINANCE WAS CONTRARY TO LAW AND 

ARBITRARY AND CAPRICIOUS 

The DOI’s reversed interpretations and related M-Opinion were riddled with defects. Nev-

ertheless, the NIGC Chairman in his approval letter, announced that “the NIGC will follow the 

Revised Regulations and concurs in this interpretation, as it adheres to the explicit language of the 

statute.” This was arbitrary, capricious and contrary to law. 

A. The Chairman’s Explanation for Reconsidering his Prior 
Interpretation on Section 20 was Arbitrary and Capricious 

In State Farm Mut. Automobile Ins. Co., 463 U.S. 29 (1983), the Supreme Court set forth 
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the following criteria for determining whether an agency action is arbitrary and capricious: 

the agency must examine the relevant data and articulate a satisfactory explanation for its 
action including a rational connection between the facts found and the choice made. . . . 
Normally, an agency rule would be arbitrary and capricious if the agency has relied on fac-
tors which Congress has not intended it to consider, entirely failed to consider an important 
aspect of the problem, offered an explanation for its decision that runs counter to the evi-
dence before the agency, or is so implausible that it could not be ascribed to a difference in 
view or the product of agency expertise. 

463 U.S. at 43 (citations omitted); Yale-New Haven Hosp. v. Leavitt, 470 F.3d 71, 79 (2d Cir. 

2006). Measured against this (or any) standard, the Chairman’s determination to approve the re-

submitted Third Ordinance was patently arbitrary and capricious. 

1. The Chairman’s Reliance on the Revised Regulations was Unreasonable 

The Chairman failed to take into account that the Revised Regulations had no bearing on 

Secretary Norton’s conclusions in the “unique fact specific context” of the 2002 letter. BIA-180-

81. As Blackwell recognized (see id.) the question before Secretary Norton in 2002 -- how to in-

terpret IGRA § 2719 in the context of SNSA -- was not the question before the regulatory drafting 

team in 2008. Instead, the regulatory drafting team “took a broader look” and omitted the refer-

ence to restricted fee. BIA-180-81.  

For a “regulation of general applicability” under IGRA, the regulation drafting team might 

not have perceived a need to consider restricted fee land under SNSA, but this is precisely what 

the Chairman needed to do in considering SNI’s ordinance approval request.21 The question before 

the Chairman in 2008 -- the validity under IGRA of the SNI’s Third Ordinance -- arose in the pre-

cise “fact-specific context” of SNSA-restricted fee land.  This is the issue the drafting team had 

eliminated from consideration in excluding “restricted fee” from the regulations. From the admin-

istrative record, it is not clear whether the Solicitor’s staff ever fully explained its rationale to the 

                                                 
21 See CACGEC I, 471 F. Supp. 2d 295, 329 (W.D.N.Y. 2007) (vacating NIGC’s 2002 ordinance 
approval for failure to determine whether Buffalo Parcel is Indian lands within IGRA’s meaning). 
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Chairman’s staff, but this matters not. As explained above, DOI’s reasons for the regulatory 

change did not apply to the Buffalo Parcel. Thus, it was arbitrary and capricious for the Chair-

man to rely on the regulatory reversal to approve the SNI’s resubmitted third ordinance. 

2. The Chairman Abused his Discretion in Construing IGRA’s “In 
Trust” Language in Isolation, without Regard to Congressional 
Intent  

The Chairman’s determination also relied on the meaning of a single phrase in IGRA, “in 

trust,” without taking into account the language and design of IGRA as a whole, its legislative his-

tory, and the impact of SNSA on the after-acquired land prohibition. “In determining whether 

Congress has specifically addressed the question at issue, a reviewing court should not confine 

itself to examining a particular statutory provision in isolation.” FDA v. Brown & Williamson To-

bacco Corp., 529 U.S. 120, 132 (2000). Instead, “[t]he meaning -- or ambiguity of certain words 

or phrases may only become evident with placed in context.” Id. It is necessary to “look ‘to the 

particular statutory language at issue, as well as the language and design of the statute as a whole, 

and where appropriate, its legislative history.’” NRDC v. Abraham, 355 F.3d 179, 198 (2d Cir. 

2004). It may also be necessary to consider the impact of subsequent legislation. “At the time a 

statute is enacted, it may have a range of plausible meanings. Over time, however, subsequent acts 

can shape or focus those meanings.” Brown & Williamson, 529 U.S. at 1143. This “necessarily 

assumes that the implications of a statute may be altered by the implications of a later statute.” Id. 

Statutory interpretation requires “reconciling many laws enacted over time, and getting them to 

‘make sense’ in combination.” Id. (citation omitted). 

This is the approach the Secretary took in 2002, in the context of the Compact, when she 

concluded that Congress did not intend to limit Section 20 “to only per se trust acquisitions,” be-

cause such an interpretation would “create unintended exceptions” and “undermine the regulatory 

regime” under IGRA. It is the approach the Chairman took in 2007, in the reviewing the SNI’s 
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second ordinance, when he concluded that Section 20 “can only sensibly be read to include trust 

land and restricted fee lands,” because otherwise tribes could avoid the Section 20 prohibition “by 

taking land into restricted fee,” and it was “unlikely that Congress intended to create such an ex-

ception.” It is also the approach this Court took in 2008, in considering the Chairman’s approval 

of the second ordinance, when it concluded that “Congress intended to prohibit gaming on all af-

ter-acquired land, unless one of the section 20 exceptions applies.” It is what the Chairman should 

have done in considering the SNI’s resubmitted Third Ordinance. His failure to do so was contrary 

to law and arbitrary and capricious. 

3. The Chairman’s Purported Reasons for his Reversal are Unsupportable 

When an agency changes its interpretation of a statute, it must not only supply a “reasoned 

analysis,” but also show “good reasons for the policy.” FCC v. Fox Television, 556 U.S. 502, 514-

15 (2009). Here, the Chairman explained his reversal on the basis of the supposed “limited effect” 

of the new interpretation (which affects only the SNI) and “diminished concern” that a tribe may 

argue that restricted fee lands are eligible for gambling. These reasons are unsupportable. 

The Chairman’s first purported reason, the supposed “limited effect of this position on sec-

tion 2719’s application to restricted fee land . . . because it presently affects only one tribe, the 

Seneca Nation,” is not a reason for reversing his prior interpretation. The role of the agency is to 

interpret the law and apply it to the facts. See Negusie v. Holder, 555 U.S. 511, 531 (2009) (Ste-

vens, J., conc. in part, diss. in part) (“In cases involving agency adjudication, we have sometimes 

described the court’s role as deciding pure questions of statutory construction and the agency’s 

role as applying law to fact.”). If an interpretation would conflict with the language and intent of a 

statute -- as it would here -- it is impermissible. 5 U.S.C. § 706(2)(A); Chevron, 467 U.S. at 843 

n.9 (courts “must reject administrative constructions which are contrary to clear congressional in-

tent”). The “limited effect” of the new interpretation is not a ground for the Chairman to reverse 
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himself. See FERC v. Triton Oil & Gas Corp., 750 F.2d 113, 116 (D.C. Cir. 1984) (“The Commis-

sion may not abuse its discretion by arbitrarily choosing to disregard its own established rules and 

procedures in a single, specific case.”) “Agencies must implement their rules and regulations in a 

consistent, evenhanded manner.” Id. To cite, as a basis for adopting DOI’s interpretation, that it 

“presently affects” only the SNI, reflects the result-oriented nature of the Chairman’s analysis.  

The second purported reason, closely related to the first, was the supposed “diminished 

concern” that a tribe might argue for the application of the Non-Intercourse Act to permit gam-

bling on after-acquired off-reservation property purchased in fee on the open market. This sup-

posed “diminished concern” was a fabrication, cut from the same cloth as the Secretary’s sup-

posed “misapprehension” discussed above. There was never any reason to think a tribe might ap-

ply to permit gambling on property purchased on the open market; it follows that there could be no 

diminution of a non-existent concern. In any event, the possibility that other tribes might make a 

pitch for gambling on other off-reservation parcels could never justify the Chairman’s deviation 

from statutory, regulatory and policy requirements to allow this tribe to conduct gambling on this 

off-reservation parcel. See FERC v. Triton, 750 F.2d at 116. 

B. The Chairman Erred in Concluding that SNSA Settled a Land Claim 

The Chairman also erred in concluding that SNSA settled a land claim.22 In concluding it 

did, the Chairman accepted DOI’s position, as set forth in the side letter dated January 18, 2009 

from the Solicitor to Coleman, that SNSA meets the settlement of a land claim exception pursuant 

to the new regulations. In so doing, the Chairman failed to consider whether Congress in SNSA 

intended to settle a land claim or the import of this Court’s holding in CACGEC II on the issue. 

In any event, “potential liability” is not the same as a “claim.” In CACGEC II, this Court 

                                                 
22 As noted above, in 2002, Judge Arcara rejected the SNI’s effort to assert a “land claim” when he 
held that the SNI did not have a claim under the Non-Intercourse Act with respect to New York’s 
acquisition of Grand Island and other islands in the Niagara River. See note 18 above. 
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concluded “the minimum definition Congress would have contemplated by its use of the term 

‘claim’ when it enacted the IGRA” was “an enforceable right to relief against the United States 

that Congress purported to settle.” Applying this definition, “the SNI could not have asserted an 

enforceable right to relief against the United States when the SNSA was enacted.” 2008 WL 

2746566 at *58.23 Thus, “there was no claim and no settlement of a claim.” 2008 WL 2746566 at 

*56. Neither the Solicitor in the M-Opinion nor the Chairman in the ordinance approval letter even 

attempted to distinguish this Court’s holding. Instead, the Chairman blindly accepted DOI’s posi-

tion, in the side letter dated January 18, 2009, that SNSA meets the section 2719 settlement of a 

land claim exception pursuant to the new regulations. 

As this Court held in CACGEC II, the Chairman’s deference to the Solicitor’s opinion that 

SNSA settled unspecified “land claim” issues is entitled to respect only to the extent that, through 

“thoroughness, logic, expertise, consideration of prior interpretations and the like, the combined 

documents have the power to persuade.” 2008 WL 2746566 at *27 (citing Mead, 533 U.S. at 235). 

Here, as in CACGEC II, they do not. Because DOI and NIGC again failed to consider factors rele-

vant to the “settlement of a land claim” determination or to provide any reasonable explanation to 

support their conclusions, the determination is arbitrary and capricious.  

POINT III 

THE BUFFALO PARCEL IS NOT “INDIAN LANDS” 

In CACGEC II, this Court held that the Buffalo Parcel was a “dependent Indian communi-

                                                 
23 As this Court has held, Congress in 1875 “authorized the [SNI] to negotiate for the leasing of its 
land without the need for formal treaty or convention, and the Acts of 1890, 1950 and 1990 
(SNSA) “reaffirmed the withdrawal of federal oversight over the course of more than a century,” 
thereby “taking Seneca leasing out of 25 U.S.C. § 177.’” 2008 WL 2746566 at *58, 61 (citing 
Fluent, 847 F. Supp. 1046, 1052 (W.D.N.Y. 1994) (quoting Devonian, 424 F.2d at 467 n.3. There 
was no “claim” and no settlement of a claim. 2008 WL 2746566 at *56. The Chairman’s approval 
letter does not establish a “land claim” against the U.S., but at most a reference in the legislative 
history to “potential liability” of the U.S. associated with the 99-year leases.” 
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ty” and therefore “Indian lands” within the meaning of IGRA.24 While at first glance, it might ap-

pear that case law supports this view, upon closer examination it becomes clear that it does not. 

Under IGRA, land is not “Indian lands” unless the Indian tribe exercises governmental power over 

it. 25 U.S.C. § 2703(4)(B). To exercise “governmental power,” a tribe must have jurisdiction over 

the territory. As applied here, the central issue is whether Congress in SNSA intended to create 

gambling eligible Indian land by conferring jurisdiction upon the SNI over then-unspecified land 

the tribe might someday purchase. As discussed below, Congress in SNSA did not intend to, and 

did not, transfer jurisdiction to the SNI over land the tribe might purchase with SNSA funds. Older 

cases addressing the jurisdictional significance of restricted fee land are distinguishable because 

they involved lands, unlike here, over which the tribe had aboriginal title. Here, the SNI purchased 

the Buffalo Parcel on the open market, and SNSA authorized only the imposition of restrictions on 

alienation, not the exercise of tribal jurisdiction. Thus, the Buffalo Parcel is not Indian lands. For 

this additional reason, the NIGC’s approval of the SNI’s Third Ordinance is contrary to law.  

A. Under IGRA, Lands Subject to Restrictions against Alienation are not Indian Lands 
unless the Indian Tribe has the Right to Exercise Governmental Power” 

A core principle under IGRA is that Indian gambling may occur only on “Indian lands,” as 

IGRA defines that term, and only in accordance with clearly defined regulatory requirements. See, 

e.g., 25 U.S.C. § 2710(d). IGRA defines “Indian lands” as including all on-reservation land and 

only those off-reservation lands that are: (i) held in trust for the benefit of an Indian or tribe; or 

and (ii) “held by any Indian tribe or individual subject to restriction by the United States against 

alienation and over which an Indian tribe exercises governmental power.” 25 U.S.C. § 

2703(a)(4)(B) (emph. added). The Buffalo Parcel is neither reservation nor trust land. Thus, it is 

only the latter definition -- lands “subject to restriction” and “over which an Indian tribe exercises 
                                                 
24 In ruling on Defendants’ motion to dismiss in the present case, this Court agreed to allow 
Plaintiffs a “second bite at the apple” on the “Indian lands” issue. (CACGEC III, Dkt 21 at 16). 
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governmental power” -- that is at issue here. As discussed below, the Buffalo Parcel does not meet 

this statutory definition. 

1. The Non-Intercourse Act Restricts Alienation 
but Does Not Create Indian Lands 

The imposition of restrictions against the alienation of Indian lands has a long history pre-

dating the formation of the U.S. In 1790, the newly formed federal government enacted the first 

Indian Non-intercourse Act, which currently provides as follows: 

No purchase, grant, lease, or other conveyance of lands, or of any title or claims thereto, 
from any Indian nation or tribe of Indians, shall be of any validity, in law or equity, unless 
the same be made by treaty or convention, entered into pursuant to the Constitution. 

25 U.S.C. § 177. Their purpose is: (i) to prevent “unfair, improvident or improper disposition” of 

tribal landholdings without the consent of Congress”; and (ii) to enable the U.S. “acting as parens 

patriae for the Indians, to vacate any disposition of their lands made without its consent.” Federal 

Power Comm’n v. Tuscarora Indian Nation, 362 U.S. 99, 119 (1960). This reflects the notion that 

Congress did not want Indians to sell their lands through unfair or fraudulent transactions. The 

Non-Intercourse Act creates a restriction upon and provides a potential cause of action for the al-

ienation of such lands without congressional approval. 

 The imposition of restrictions upon alienation does not confer sovereignty. Thus, under 

IGRA, the existence of such restrictions, without more, does not establish “Indian lands.” In addi-

tion, the tribe needs to exercise governmental power over the land. 25 U.S.C. § 2703(4)(B). For a 

sovereign to exercise governmental power over land, the sovereign, in its sovereign capacity, must 

have jurisdiction over the land. Kansas v. U.S., 249 F.3d 1213, 1230 (10th Cir. 2001). To exercise 

governmental power without jurisdiction (i.e., authority) to do so is putting the cart before the 

horse. 25 U.S.C. § 2703(4)(B), 2710(d)(l). The NIGC has repeatedly cited this principle in deter-
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mining whether a tribe’s land constitutes “Indian lands.”25  

The Buffalo Parcel is not “Indian Lands” under IGRA because the SNI did not have, and 

never acquired, jurisdiction over it. As discussed below, Congress in SNSA allowed for the impo-

sition of a restriction on alienation but did not intend to, and did not, confer upon the SNI jurisdic-

tion or the right to exercise governmental power. 

2. IGRA’s “Indian Lands” Definition Denoted Existing Restricted 
Fee Lands Over which Tribes had Retained Jurisdiction and 
Continued to Exercise Governmental Power  

As this Court recognized in CACGEC II, “issues relating to Indian law cannot be consid-

ered without historical context.” 2008 WL 2746566 at *53 (citing Sac & Fox Tribe v. Licklider, 

576 F.2d 145, 147 (8th Cir. 1978) (Federal Indian law “cannot be understood if the historical di-

mension of existing law is ignored”). In 1988, when Congress in IGRA included in the definition 

of Indian lands those restricted fee lands “over which an Indian tribe exercises governmental pow-

er,” there was an existing inventory of former reservation land which Indians or tribes held in re-

stricted fee and over which the tribe continued to exercise governmental jurisdiction. This was the 

historical by-product of the federal policy of allotment, under which individual Indians or tribes 

held their lands for a time in “restricted fee,” during which they continued to exercise governmen-

tal power over their territory. Ultimately, the policy of allotment failed, because the Indian 

allottees could sell their land, through unwise or fraudulent transactions, as quickly as they re-

ceived it. County of Yakima v. Confederated Tribes & Bands of Yakima Indian Nation, 502 U.S. 

                                                 
25 See, e.g., Mem. to G. Skibine dated Jan. 7, 2010 re Indian Lands -- Iowa Tribe of Okla. 
(http://www.nigc.gov/LinkClick.aspx?fileticket=wLKzu9GzCx8%3D&tabid=69&mid=345); Ltr. 
dated Apr. 23, 2008 from P.J. Coleman to Muscogee (Creek) Nation re Holdenville Site Land 
(http://www.nigc.gov/LinkClick.aspx?link=NIGC+Uploads%2Findianlands%2FHoldenville+Site
+Land+Opinion+4+23+08.pdf&tabid=120&mid=957); Mem. to P.N. Hogen from JM Shyloski 
dated Nov. 15, 2005 regarding Kiowa Indian Tribe of Oklahoma – Gaming Site 
(http://www.nigc.gov/LinkClick.aspx?link=reading_room%2Fland_determinations%2F01_kiowat
ribefinalldsopn.pdf&tabid=120&mid=957). 
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251, 254 (1992) (Scalia, J.). To address the situation, Congress in 1887 enacted the General Al-

lotment Act, 25 U.S.C. § 331, authorizing the imposition of restrictions upon the alienation of al-

lotted lands.  

During this period, there developed two primary methods to impose restrictions upon the 

alienation of allotments: (i) the “trust patent,” and (ii) the “restricted fee.” Cohen (1941) at 109-10 

(Ex. CC).26 Under both methods, the tribe continued to exercise governmental power over their 

restricted allotments during the period of restriction and until the issuance of the patent conveying 

free and clear title. See, e.g. U.S. v. Pelican, 232 U.S. 442 (1914) (lands part of Indian country be-

fore allotment remained “Indian lands” during 25-year period of restriction). In those cases, unlike 

here, the tribe’s governmental power preexisted the imposition of restrictions on alienation. The 

restrictions did not create, but rather preserved, the tribe’s existing governmental power base. 

In 1934, Congress enacted the Indian Reorganization Act of 1934, 25 U.S.C. § 461, et seq. 

(the “IRA”). The IRA repudiated the federal policy of allotment and authorized the Secretary to 

acquire any interest in lands or land rights within or without existing reservations, including trust 

lands or restricted allotments, to provide land for Indians. At the time of the IRA’s passage, there 

were in existence restricted allotments as to which the stated period of restriction had not yet ex-

pired. IRA extended and continued “[t]he existing periods of trust placed upon any Indian lands 

and any restriction on alienation thereof until otherwise directed by Congress.” 25 U.S.C. § 462. 

As a consequence, under the IRA, tribes retained their preexisting authority to exercise govern-

mental power over their lands. The IRA’s continuation of the restrictions on alienation did not cre-

                                                 
26 In the first method, the U.S. held the land in trust for the allottee and at the end of the stated 
period issued a “fee patent” conveying the land free and clear of any trust restrictions. In the 
second, the allottee (i.e., Indian or tribe) held legal fee under a deed that prohibited the alienation 
of the land for the stated period without the consent of a federal administrative officer (usually the 
Secretary). “Both [had] the same effect, so far as the power of alienation is concerned, but one 
[was] commonly called a trust allotment and the other a restricted allotment.” U.S. v. Ramsey, 271 
U.S. 467, 470 (1926); U.S. v. Bowling, 256 U.S. 484, 486-87 (1921). 

Case 1:09-cv-00291-WMS   Document 58-2   Filed 09/20/12   Page 46 of 57



40 
 

ate, but rather safeguarded, the tribe’s preexisting governmental power.  

The fact that restricted fee lands continued to exist at the time of IGRA’s enactment in 

1988 was also the by-product of history, and the shifting U.S. policy toward Indians and their 

lands. “Courts assume that Congress is aware of existing law when it passes legislation.” 2008 WL 

2746566 at *53 (citations omitted). When Congress in IGRA referred to trust or restricted fee 

“over which an Indian tribe exercises governmental power,” its intent was to include the two types 

of lands -- trust lands and restricted fee lands over which the periods of restriction had not expired 

(and over which the tribe continued to exercise its preexisting governmental power) -- that were 

understood in 1988 to constitute Indian lands. IGRA’s definition of “Indian lands” specifically 

pulls in the two methods -- trust patents and restricted fee patents -- that the U.S. had historically 

used under existing law to impose restrictions on the alienation of allotments. See Cohen (1941) at 

109-10. With the use of these terms, Congress expressed its intent to limit Indian gambling on 

lands that were subject to aboriginal jurisdiction as of the enactment of IGRA. Cf. Carcieri v. Sal-

azar, 555 U.S. 379 (2009) (the term “now under Federal jurisdiction” referred only to tribes that 

were federally recognized when the IRA was enacted). 

B. There is Not a Scintilla of Evidence that, in Enacting SNSA, Congress 
Did Intend to or Did Create Indian Lands in the City of Buffalo upon 
which Gambling Could Occur 

The application of IGRA here to resolve the “Indian lands” issue -- i.e., whether the SNI has 

sovereignty over the Buffalo Parcel -- requires an analysis of SNSA. SNSA is central because it is 

the vehicle the Defendants used and upon which they relied in making the “Indian lands” determi-

nation. An analysis of SNSA in turn requires an analysis of congressional intent. In CACGEC II, 

this Court examined congressional intent and concluded that a literal interpretation, that section 20 

applies to land held in trust, would produce a result “demonstrably at odds” with the intent of 
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Congress. So too here, this Court should follow the same approach.27 As set forth below, Congress 

had no intent to transfer jurisdiction to the SNI over then-unspecified land in the second largest 

city in New York. Indeed, nothing could have been further from its intent. Accordingly, this Court 

should give effect to the congressional intent, as it did in interpreting Section 20 in CACGEC II, 

and hold that SNSA did not create gambling-eligible Indian lands. 

1. SNSA, by its Terms, Did Not Confer Upon the SNI 
the Right to Exercise Governmental Power 

The analysis of whether the Buffalo Parcel is “Indian lands” under IGRA properly begins 

with the threshold question of the SNI’s jurisdiction. That inquiry, in turn, focuses principally on 

whether Congress, in SNSA, intended to convey tribal jurisdiction to the SNI over the lands it 

would purchase with SNSA funds.  

The most probative evidence of congressional intent is the language of the statute that gave 

the SNI the right to acquire land with SNSA funds and hold it in restricted fee. Under SNSA, the 

SNI received $60 million from the U.S. and New York, 25 U.S.C. § 1774d, some of which was 

dedicated to specific purposes, such as governmental administration and housing, and the rest of 

which the SNI could use as it saw fit. Under a so-called “miscellaneous” provision, SNSA author-

ized the SNI to use SNSA funds to acquire land “within its aboriginal area in the State or situated 

within or near proximity to former reservation land.” If the SNI did acquire such land, SNSA gave 

State and local governments 30 days “to comment on the impact of the removal of such lands from 

real property tax rolls of State political subdivisions.” This provision continued: 

                                                 
27 In CACGEC II, this Court recognized that “[s]tatutory language should be given a meaning that 
is most in accord with context and ordinary usage, and also most compatible with the surrounding 
body of law.” 2008 WL 2746566 at *53 (citing Green v. Bock Laundry Mach. Co., 490 U.S. 504, 
528 (1989) (Scalia, J., conc.)). Where “the literal application of a statute will produce a result 
demonstrably at odds with the intent of the drafters... the intention of the drafters, rather than the 
strict language, controls.” Id. (quoting U.S. v. Ron Pair Enters., Inc., 489 U.S. 235, 242 (1989)). 
Accord Eskridge, W.N., Jr. & Baer, L., “The Continuum of Deference: Supreme Court Treatment 
of Agency Statutory Interpretations from Chevron to Hamdan,” 96 GEO. L.J. 1083, 1117 (2008). 
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Unless the Secretary determines within 30 days after the comment period that such lands 
should not be subject to the provisions of section 2116 of the Revised Statutes (25 U.S.C. 
177), such lands shall be subject to the provisions of that Act [section] and shall be held in 
restricted fee status by the Seneca Nation. 

25 U.S.C. § 1774f. Through this provision, Congress created a process for the U.S. to impose a 

restriction against alienation upon the lands to be purchased with SNSA funds. Congress did not, 

in words or in substance, give the tribe the right to exercise governmental power over the land.28 

 Notably under this provision, the opportunity of State and local governments to comment 

is limited to the effect of removing the lands from real property tax rolls. A loss of sovereignty, 

however, would mean, in addition, the loss of State authority to regulate not only gambling, but 

also local zoning, environmental effects, and public health and safety.  It could open the land to 

unregulated gasoline stations, cigarette manufacturing facilities, payday loans and other noxious 

consequences.  It would create a “checkerboard” of state and tribal jurisdiction, which would “ad-

versely affect landowners neighboring the tribal patches,” create conflicts over access, land use 

and ecological management, and seriously burden state and local governments. These are the “dis-

ruptive practical consequences” to which the Supreme Court, in City of Sherrill, 544 U.S. at 221, 

referred when it concluded that 25 U.S.C. § 465 “provides the proper avenue . . . to reestablish 

sovereign authority over territory.” If Congress had intended restricted fee status to mean the loss 

of State sovereignty, one would expect it to have invited comment about these significant conse-

quences from those with a stake in the area’s governance and well-being.29 That it did not rein-

forces the conclusion that Congress had no such intent. 

                                                 
28 Cf. 25 U.S.C. § 2719(b)(1)(A) (exception to after-acquired land prohibition where Secretary, in 
consultation with tribe and State and local officials, determines that gaming establishment “would 
not be detrimental to the surrounding community,” and if the Governor of the State concurs).  
29 SNSA further provided that, based on proximity to the SNI’s reservations, “land acquired may 
become a part of and expand the boundaries of” the SNI’s existing reservations “in accordance 
with the procedures established by the Secretary for this purpose.” For the reasons set forth in 
Plaintiffs’ Memorandum of Law in support of their summary judgment motion in CACGEC II, 
Dkt 34-1, it is only that second process, the reservation process, that creates Indian country. 
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 Congress knew how to use the words “governmental power” when it wanted to refer to 

“Indian lands.” Just two years earlier, in 1988, Congress in IGRA had defined “Indian lands” in 

terms of both restricted fee and governmental power. 25 U.S.C. § 2703(4)(B). In SNSA, however, 

Congress referred only to “restricted fee status,” without any reference to governmental power. If 

Congress had intended to create Indian lands, it would have used language clearly expressing its 

intent to confer sovereignty over the land. This is not a question of using “magic words,” but of 

any words clearly expressing such intent. Congress in SNSA did not use any term evincing an in-

tent to transfer sovereignty or to create Indian lands. The lack of any statement expressing such an 

intent creates the presumption Congress had no such intent at all. See Carcieri v. Salazar, 555 U.S. 

379, 393 (2009) (courts presume Congress says what it means and means what it says). 

2. SNSA’s Legislative History is Devoid of any Congressional 
Intent to Cede Sovereignty to the SNI 

SNSA’s legislative history is likewise devoid of any evidence that Congress intended to 

give the SNI governmental power over the lands it might purchase with SNSA funds. The SNI be-

gan leasing its Cattaraugus County reservation lands, a major part of which became the City of 

Salamanca, in the mid-19th century. H.R. 5367, Hearing before the Committee on Interior and In-

sular Affairs, 101st Cong., 2d Sess. (1990) (Ex. DD at 17-18). Following some early challenges, 

Congress confirmed the existing leases, in 1875 for a 12-year period (18 Stat. 330) and in 1890 for 

a 99-year period (26 Stat. 558). The 99-year leases were due to expire on February 19, 1991. Id. at 

20. As the date approached, “great alarm and concern” arose in the City of Salamanca because an 

increase in rental payments would be a “great financial shock” to the lessees, particularly the el-

derly. (S. Rep. No. 101-511 (Ex. EE) at 5-6; H.R. Rep. No. 101-832 (Ex. FF) at 5). To avoid that 

result and to facilitate the negotiation of new leases, Congress enacted SNSA. The purpose of 

SNSA was to address the situation of below-market 99-year leases in the City of Salamanca, by 
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ratifying an agreement for the resolution of the leases. The congressional intent was to help the 

people in the City of Salamanca, not to create sovereign Indian lands in the City of Buffalo. 

The sole purpose of the settlement payment was to compensate the SNI for below-market 

leases on the Allegheny Reservation, near the New York-Pennsylvania border. As a “miscellane-

ous” provision,30 the bill provided that “none of the funds and none of the income derived there-

from, shall be subject to State or local taxation.” S. Rep. No. 101-511 at 42. The designation of 

land as “restricted fee” conferred a benefit upon the SNI, by limiting the loss of tribal assets 

through per capita distribution and the diminution of value through State and local taxation. Con-

gress did not intend it to create gambling-eligible Indian land. Notably, there is no mention of 

gambling – none whatsoever -- anywhere in the legislative history of SNSA. 

Likewise, nothing in the legislative history remotely suggests the use of “restricted fee” as 

a mechanism to create gambling-eligible off-reservation Indian lands. In the congressional hear-

ings, Committee members discussed the lack of specificity concerning the use and distribution of 

the $30 million to be paid by the U.S. to the SNI. The concern was not about the possibility of 

opening the land to gambling -- as noted, there was not a single mention of gambling -- but about 

the prospect of per capita distribution of the funds. If the federal policy of allotment taught any-

thing, it was the “history of per capita distributions is grim, commonly reflecting a short term ben-

efit at best for the individual distributee, and resulting in the loss of a tribal asset that can provide 

long term, if not perpetual, benefits to a tribe and its members.” S. Rep. No. 101-511 at 13. Con-

gress did not want to repeat that lesson. 

When SNI witnesses testified before Congress, they did not mention the possibility of gam-

                                                 
30 If Congress had intended to do something so monumentous as deprive the State of sovereignty 
over the as-yet unidentified land the SNI might purchase, it is reasonable to expect that it would 
have done so openly and explicitly, not buried the provision in an obscurely labeled 
“miscellaneous” section of the bill. 
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bling on land purchased with SNSA funds. Instead, SNI witnesses “advised the Committees that 

the Nation had already developed the outlines of their plan for the use and distribution of the funds 

the Nation would receive under this Act,” and while it was considering a “modest” per capita dis-

tribution, “the vast majority of the funds would be used for tribal programs and economic devel-

opment projects.” S. Rep. No. 101-511 at 13. Dennis Lay, the SNI’s President at the time, submit-

ted a supplemental statement with the following proposed uses for SNSA funds: 

The Nation . . . anticipates placement of the great majority of the Salamanca monies in a 
broadly diversified investment fund, specialized in holding funds for the long term benefit of 
the investor. . . . The Nation has also considered the use of these funds to make capital in-
vestments important to the long-term growth of the Nation. 

S. Rep. No. 101-511 at 16; H.R. Rep. No. 101-832 at 34. There was no mention in Lay’s supple-

mental statement, or elsewhere in the legislative history, that the SNI might use SNSA funds to 

acquire off-reservation Indian lands for the purpose of Indian gambling. Congress never discussed 

the issue and cannot be deemed to have intended such a result.31 

At the time, the SNI was on record as opposing Indian gambling.32 The New York State 

Constitution (N.Y. Const. art. I, § 9), public policy (N.Y. Gen. Mun. Law § 185) and criminal law 

(N.Y. Penal Law, Art. 225), all unequivocally prohibited such activity, and the Congressional del-

egation from Western New York (which supported SNSA), vehemently opposed gambling. It 

would be ludicrous to suggest that the measure would have passed the House and Senate by voice 

vote33 if Congress had intended to open a door to gambling. To the contrary, any Member of Con-

gress would have requested a recorded vote if there was the slightest suggestion that the sover-

                                                 
31 Amory Houghton, the bill’s sponsor, has publicly stated that SNSA was never intended to 
enable the SNI acquire land for casinos. See M. Beebe, “Senecas dodge federal taxes on casino 
payouts,” Buffalo News at A1 (Jul. 16, 2006) (Ex. GG). 
32 See A. Palazzetti, “Seneca Referendum Rejects Proposal on Casino Gambling,” Buffalo News 
(May 11, 1994) (Ex. HH). 
33 See 101st Congress, H.R. 5367 Bill Summary & Status (available at http://thomas.loc.gov/cgi-
bin/bdquery/z?d101:HR05367:@@@X. 
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eignty of land in Buffalo might be at stake. Clearly, there was not. 

The intent of SNSA was to help the people of Salamanca by facilitating the negotiation of 

leases and compensating the SNI for below-market rates. From the statutory text and its history, 

the creation of sovereign Indian lands was not the congressional intent; in fact it was contrary to it. 

3. A Cession of Sovereignty must be Explicit and is Much Too 
Important to be Left to Implication by Silence 

When the SNI purchased the Buffalo Parcel on the open market, it did not have preexisting 

jurisdiction over the land. Where a tribe does not have jurisdiction over land, the authority to con-

vey such jurisdiction lies solely with Congress. Congress, in turn, has delegated limited authority 

to the Secretary, under 25 U.S.C. § 465, to acquire land and to hold it in trust in the name of the 

U.S. to provide land for Indians. See City of Sherrill v. Oneida Indian Nation of N.Y., 544 U.S. 

197 (2005). The SNI did not pursue the 25 U.S.C. § 465 land-into-trust process here. 

A diminution of sovereignty must be express. It does not occur automatically or by default 

or by silence or through unilateral action by an Indian tribe. In Hawaii v. Office of Hawaiian Af-

fairs, 556 U.S. 163 (2009), the Supreme Court considered the legal effect of a Congressional apol-

ogy for the federal government’s seizure of the land from native Hawaiians. Id. at 169. The Court 

rejected a contention that implicit in the apology was a Congressional intention to transfer sover-

eignty over the land from the Hawaii to the Office of Hawaiian Affairs, acting on behalf of native 

Hawaiians. Id. at 175. The Court reasoned that a transfer of a sovereign’s control of its land is far 

too important to be inferred from vague, apologetic language. Id. Instead, the Court held, Congress 

could not deprive a state of sovereignty without a “clear and manifest” intention to do so. Id.34 

                                                 
34 The Court illustrated the importance of an explicit statement from Congress by focusing on a 
series of cases which described the insufficiency of vague language including “whereas,” 
“acknowledging” and “urged.” 556 U.S. at 164. The Court refused to assume, based on such 
vague language, a congressional intent to take the drastic action of depriving a state of its 
sovereign power over its lands. It concluded, “where the text of a clause itself indicates it does not 
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So too here, as in Hawaii, there must be an explicitly stated intent to deprive both the U.S. 

and the State of their shared sovereign power over their land. Absent an explicit statement of Con-

gressional intent, there is no presumed power to divest a State of its essential sovereign power. In 

fact, the opposite must be true: absent a clear statement, Congress must be deemed not to have 

transferred sovereignty from a State to an Indian tribe.35 

In sum, while SNSA allowed the SNI to hold lands purchased with SNSA funds in restrict-

ed fee, the statute did not give the SNI jurisdiction or the right to exercise governmental power 

over those lands. SNSA’s legislative history, likewise, evinces no congressional intent to confer 

upon the SNI the right to exercise governmental power. In SNSA, Congress did not intend to, and 

did not, convey sovereignty over lands which the SNI had not yet even identified. Nor can Con-

gress be deemed to have done so by implication. As the Supreme Court held in City of Sherrill v. 

Oneida Indian Nation of NY, 544 U.S. 197, 221 (2005), the fee-to-trust process under 25 U.S.C. § 

465 is the proper avenue to reestablish sovereignty over territory. The Supreme Court made no 

mention of the “restricted fee” process as an alternative. 

C. The Concept of “Indian County” is Irrelevant to whether Congress in 
SNSA Intended to Create Indian Lands 

Over the years, the issue of what constitutes “Indian country” has spawned a plethora of 

litigation as federal, state, and tribal governments have disputed the Indian country status of lands 

throughout the U.S. In CACGEC II, while the parties initially briefed, and this Court decided, the 

“Indian lands” issue by reference to “Indian country,” the administrative record reflects that DOI 

views the definition of “Indian country” to be irrelevant to the definition of “Indian lands.” BIA-

                                                                                                                                                                
have operative effect… a court has no license to make it do what it is not designed to do.” Id. at 
164 (citation omitted). 
35 Under the Enclave Clause, U.S. Const. art. I, § 8, cl. 17, Congress has power “[t]o exercise 
exclusive Legislation” on land used for certain categories of activities, but only when it purchases 
the land “by the Consent of the legislature of the State in which the Same shall be located.” Here, 
there has been no cession of jurisdiction by the State to the U.S. Government. 
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500 (“the question of whether a parcel of land is Indian country is irrelevant because IGRA looks 

to the definition of Indian lands and not Indian Country”); BIA-AR333 (citing 73 Fed. Reg. 

29,357 (declining to revise definition of “reservation,” because Congress in enacting IGRA chose 

to use the concept of ‘Indian lands’ instead of Indian Country”)). This disclosure warrants the re-

visitation by this Court of the Indian country analysis. 

1. “Indian County” and “Indian Lands” Are Not Synonymous 

IGRA’s legislative history reflects that the term “Indian lands” in 25 U.S.C. § 2703(4) is not 

the same as the term “Indian country” in 18 U.S.C. § 1151. In 1985, Rep. Morris Udall introduced 

H.R. 1920, a precursor to IGRA. Paragraph (4) of H.R. 1920 changed the phrase “Indian country” 

to Indian lands and added a definition of Indian lands later in the bill. According to the Counsel on 

Indian Affairs to the Committee on Interior and Insular Affairs during the development of IGRA: 

One reason for dropping the use of the term “Indian country” was the definition of Indian 
country in [18 U.S.C. § 1151]. Section 1151 defines “Indian country” to be all land within 
the boundaries of a reservation and, outside of a reservation, dependent Indian communities 
and Indian allotments to which Indian title had not been extinguished. The question of what 
constituted a dependent Indian community had become a legal bone of contention. The 
House Committee felt that using the term “Indian lands” and defining that term as all land 
within a reservation and all trust or restricted land outside a reservation over which a tribe 
exercised jurisdiction would be clearer and less fraught with legal problems. 

Franklin Ducheneaux, “The Indian Gaming Regulatory Act: Background and Legislative History,” 

42 Ariz. St. L.J. 99, 139-40 (2010) (footnote omitted). The definition of a “dependent Indian 

community” (upon which this Court focused in CACGEC II) was contentious and confusing. To 

avoid such contention under IGRA, Congress carved out the concept of dependent Indian commu-

nities from the definition of Indian lands and limited Indian gambling to those existing Indian 

lands over which a tribe continued to hold aboriginal title. The use and definition of the term “In-

dian lands” rather than “Indian country” expresses this intent. 

 The administrative record reflects that the DOI well understood that Indian country was 
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not coextensive with Indian lands. DOI discussed its view of the distinction in response to a com-

ment suggesting that the definition of “reservation” in IGRA should be the same as Indian Country 

in 25 U.S.C. § 1151. Declining to adopt the comment, DOI stated: 

We did not adopt this comment because Congress in enacting IGRA chose to use the con-
cept of Indian lands instead of Indian Country. . . . . 

73 Fed. Reg. at 29,357. In drafting the M-Opinion, the Solicitor’s staff likewise took the view that 

“the question of whether a parcel of land is Indian country is irrelevant because IGRA looks to the 

definition of Indian lands and not Indian Country.” BIA-500. DOJ took issue with the distinction, 

noting that “[a] critical victory in an otherwise dismal CACGEC II decision was that the judge 

held as a matter of law that the Buffalo lands were Indian lands, as defined by IGRA.” BIA-500. 

DOI and DOJ wanted to stay far away from the distinction so as not to risk this Court’s “Indian 

lands” holding, which was premised on the concept of a “dependent Indian community.” As DOI 

and DOJ understood, a analysis of the Indian lands issue properly turns not on whether the Buffalo 

Parcel is a dependent Indian community, but whether Congress in SNSA intended to create gam-

bling-eligible Indian lands. As discussed above, Congress had no such intent. 

2. Older Cases Arising under Different Factual and Legal Circumstances 
Provide No Precedent to Conclude that SNSA Created Indian Lands 

In CACGEC II, the SNI argued in its amicus brief that trust and restricted fee lands are ju-

risdictional equivalents. Viewed in the proper historical context, the earlier cases upon which the 

SNI relied are not relevant to the issue whether the Buffalo Parcel is Indian lands.  

Some of the cases upon which the SNI relied for the Indian lands analysis involved re-

stricted allotments. These cases stand for the proposition that a restricted allotment retains its at-

tributes as Indian Country during the period of allotment and prior to the issuance of fee title.36 

                                                 
36 See U.S. v. Ramsey, 271, U.S. 467, 470-71 (1926); U.S. v. Pelican, 232 U.S. 442, 449 (1914); 
see also Oklahoma Tax Comm’n v. Sac & Fox, 508 U.S. 114 (1993). 
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They do not address the question here, which is whether a statute designating land as restricted 

fee, without conveying governmental power, creates Indian lands. Other cases involved aboriginal 

or trust37 lands. The Buffalo Parcel in contrast, is neither ancestral lands nor lands held in trust for 

the benefit of Indians residing there. Indeed, the vast majority of the population of the city of Buf-

falo is non-Indian, and the Buffalo Parcel is not residential. These cases are factually inapposite 

and do not bear on the jurisdictional significance of SNSA-created restricted fee lands. 

The SNI purchased the Buffalo Parcel on the open market, purportedly with SNSA funds, 

and holds it in restricted fee under 25 U.S.C. § 177. SNSA is unique, this Court held in CACGEC 

II, in that “there appears to be no other statute then in effect or since enacted that contemplates 

taking land into restricted fee status.” 2008 WL 2746566 at *39 n.49. Because SNSA is unique, 

older cases describing restricted allotments and ancestral or trust lands do not bear on the legal 

consequences of SNSA-restricted fee land. Instead, the issue must be resolved, as discussed above, 

by reference to IGRA’s definition of Indian lands and congressional intent in enacting SNSA. 

CONCLUSION 

For all the foregoing reasons, Plaintiffs respectfully submit that their motion for summary 

judgment invalidating NIGC’s approval of the SNI’s Resubmitted Third Ordinance and requiring 

NIGC immediately to terminate the gambling at the Buffalo Parcel should be granted. 

Dated: Albany, New York   Respectfully submitted, 
   September 20, 2012   O’CONNELL & ARONOWITZ, P.C. 
      s/ Cornelius D. Murray 
      Cornelius D. Murray, Esq. 
      cmurray@oalaw.com 
      54 State Street, Albany, NY 12207 
      (518) 462-5601 
      Attorneys for Plaintiffs 

                                                 
37See U.S. v. McGowan, 302 U.S. 535, 536-37 & n.4 (1938); U.S. v. Sandoval, 231 U.S. 28, 39-40 
& n.1, 47-48 (1913); see also Oklahoma Tax Comm’n v. Citizen Band Potawatomi Indian Tribe, 
498 U.S. 505, 511 (1991); U.S. v. Roberts, 185 F.3d 1125, 1133 (10th Cir. 1999). 
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