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Appellee and Plaintiff Loren R. Shirk ("Shirk") respectfully submits this 

brief in response to the Brief of Amicus Curiae ("Amicus Brief') filed by the Oila 

River Indian Community (hereinafter referred to as the "ORIC" or "Tribe"). The 

brief is filed pursuant to this Court's Order of July 25,2012, which authorized the 

ORIC to file its Amicus Brief and invited response, if any, by the parties. 

INTRODUCTION 

It is a cardinal principle that "waiver of sovereign immunity is accomplished 

not by a 'ritualistic formula'; rather intent to waive immunity and the scope of such 

a waiver can only be ascertained by reference to underlying congressional policy." 

Franchise Tax Bd. of Cal. v. Us. Postal Service, 467 U.S. 512, 521, 104 S.Ct. 

2549,2554 (1984). The ORIC's reading of 25 U.S.C. § 450f(c) runs afoul of this 

interpretive guidance. Specifically, its contrary interpretation of § 450f(c)(3) 

disregards the clear import of Congress' authorization of suit against the Tribe or, 

as is the case, its officers, to the extent of the insurer's obligation. See 25 U.S.C. § 

450f( c )(3) (2000). 
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ARGUMENT 

A. Amici Curiae Cannot Create, Extend Or Enlarge Issues Beyond Those 
Raised And Argued By The Parties 

It is well settled in Arizona jurisprudence that an amicus curiae cannot 

expand the scope of an appeal to implicate issues that have not been presented by 

the parties. See Ruiz v. Hall, 191 Ariz. 441, 446, ~ 15, 957 P.2d 984,989 (1998) 

("We reviewed, considered, and appreciate the many amici briefs which advanced 

varying positions in this case. However, in accordance with our practice, we base 

our opinion solely on legal issues advanced by the parties themselves"). In this 

vein, the appellate court does not have to consider an issue on which the trial court 

did not rule and only the amici curiae, not the parties, have raised. See Murphy v. 

Board' of Med Exam'rs, 190 Ariz. 441, 444 n. 4, 949 P.2d 530, 533 n. 4 (App. 

1997) ("[T]he trial court did not rule on this issue, and only amici curiae, not the 

parties, raised it on appeal. Thus, we need not consider it"). 

The GRIC here, in its first line of attack on the trial court's vacatur of the 

2008 judgment, argues the trial court erroneously shifted the burden of proof under 

Rule 12(b)(1) by granting Shirk Rule 60(c) relief. The Tribe even goes so far as to 

conclude: "If this Court affirms the Superior Court, it will communicate to future 

plaintiffs that it is acceptable to fail to make a showing in response to a Rule 
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12(b)(1) motion, because relief is always available under Rule 60(c)." Amicus 

Brief, p. 12. Not only are the Tribe's concerns unpersuasive- indeed, it is simply 

incorrect to so minimize (or more accurately trivialize) the differences between 

Ariz. R. Civ. P. Rule 12(b)(1) and Rule 60(c), but the argument is beyond the 

proper role of an amicus curiae. The Court should not expand the scope of this 

appeal to encompass an issue the GRIC has improperly sought to raise. 

B. That The GRIC And Its Officers Are Immune From Suit In State Court 
Is Contrary To The Intent Of Congress To Provide A Tort Remedy To 
Persons Who Suffer Personal Injury Or Loss 

Despite clear comment in the 1998 Amendments to Ariz. R. Civ. App. Proc., 

Rule 16 that an amicus curiae should not advocate a particular litigant's case, the 

GRIC vehemently urges this Court to reverse the decision of the Superior Court 

and find in favor of its Officers. The main crux of the Tribe's argument is that § 

450f( c) does not expressly or unequivocally waive its sovereign immunity from 

suit. Amicus Brief, pp. 15-25. 

As the Tribe mirrors, in part, the argument presented by the Appellants in 

their Opening Brief, Shirk refers to and incorporates by this reference its 

Answering Brief, filed this same date, specifically pp. 22 - 34, as though fully set 

forth hereat so as to not burden the Court with duplicative briefing.! 

1 In addition to citing Evans v. McKay, 869 F.2d 1341 (9th Cir. 1989), which Shirk 
distinguishes in his Answering Brief, the GRIC attempts to garner support for its 
interpretation of § 450f( c) with the unpublished opinion of Kelley v. Graves, 1990 
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The GRIC, however, has raised two additional points which merit further 

response. First, the Tribe contends the legislative history of § 450f( c) indicates a 

clear intent to replace the limited liability insurance provision of the Indian Self-

Determination and Education Assistance Act ("ISDEAA") with coverage under the 

Federal Torts Claims Act (HFTCA"); that is, "FTCA coverage was extended to 

tribal contractors to replace the liability insurance coverage for lingering claims." 

Amicus Brief, p. 32. Second, it argues that if § 450f( c) does apply, additional facts 

are required to determine if immunity was in fact waived, namely "whether [the 

United States] has purchased liability insurance to cover what it perceives are its 

obligations pursuant to § 450f(c)." Amicus Brief, p. 35. 

1. The Extension Of The FTCA Did Not Replace The Need For 
Liability Coverage 

The GRIC contends the extension of the FTCA via the 1990 Amendment to 

the ISDEAA replaced the requirement the Tribe was to maintain liability 

insurance. A fatal weakness to the GRIC's argument, however, is that there is no 

indication in the legislative history of either the 1990 Amendment or its precursers 

that Congress contemplated indemnification of tribes for claims outside the scope 

WL 128315 (Minn. App. 1990). The court in Kelley relied exclusively on the 
holding of Evans, which Shirk explains is not only flawed but prior to the 1990 
Amendment of the statute. See Kelley, 1990 WL 128315 *2 (HBased on Evans, we 
are forced to conclude that this harsh result must follow"). Kelley similarly pre
dates the current version of the text. 
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of the FTCA. See April 22, 1998 Memorandum For The Assistant Attorney 

General Civil Division, at p. 6 ("In the context of this history, the absence of any 

indication that Congress meant to extend coverage beyond the FTCA sphere is 

noteworthy,,).2 As a consequence, the extension of FTCA coverage to tribal 

contractors in 1990, did not supplant the need for tribes to maintain private 

insurance for the types of claims not covered thereunder. Federal Tort Claims Act: 

Claims History and Issues Affecting Coverage for Tribal Self-Determination 

Contracts (GAO/RCED 00-169, July 5, 2000), at p. 16 ("[T]ribes still need some 

private insurance as protection against claims not covered under [the] FTCA,,).3 

Examples of claims not covered under the FTCA include those arising from 

activities outside of a tribal contractor's scope of employment and, more 

importantly, non-self-determination activities; the exact situation presented here. 

Similarly, the Department of Interior has not acknowledged "that the FTCA 

is the exclusive remedy for tort claims arising out of a self determination contract." 

Cf Amicus Brief, p. 33. To the contrary, protection and coverage of the FTCA 

only extends to tort claims that are actionable under the FTCA. 

2 The April 22, 1998 Memorandum For The Assistant Attorney General Civil 
Division can be accessed at http://www.justice.gov/olc/isdafin.htm. A hard copy is 
also attached to Shirk's separately filed Appendix in support of his Answering 
Brief as Exhibit 5, pp. 96-110. 

3 See http://gao.gov/assets/230/229273.pdf. 
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The GRlC cites 25 C.F.R. § 900.204, which explains: 

§ 900.204. Is FTCA the exclusive remedy for a non-medical 
related tort claim arising out of the performance of a 
self-determination contract? 

Yes. Except as explained in § 900 .183(b ), no claim may be filed 
against a self-determination contractor or employee based upon 
performance of non-medical-related functions under a self
determination contract. Claims of this type must be filed against the 
United States under FTCA. (Emphasis added). 

As evidenced, 25 C.F.R. § 900.204 must be read in conjunction with 25 C.F.R. § 

900.183. 25 C.F.R. § 900.183(b) lays plain there are claims against self 

determination contractors which are not covered by the FTCA, upon which the 

tribe would remain liable: 

§ 900.183. Do Indian tribes and tribal organizations need to be 
aware of areas which FTCA does not cover? 

Yes. There are claims against self-determination contractors which are 
not covered by FTCA, claims which may not be pursued under FTCA, 
and remedies that are excluded by FTCA. General guidance is 
provided below as to these matters but is not intended as a definitive 
description of coverage, which is subject to review by the Department 
of Justice and the courts on a case-by-case basis. 

* * * 

(b) What claims may not be pursued under FTCA? 
(1) Except as provided in § 900.181(a)(1) and § 900.189, claims 
against subcontractors arising out of the performance of 
subcontracts with a self-determination contractor; 
(2) Claims for on-the-job injuries which are covered by 
workmen's compensation; 
(3) Claims for breach of contract rather than tort claims; or 
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(4) Claims resulting from activities performed by an employee 
which are outside the scope of employment. 

Nevertheless, the GRIC encourages that no remedy exists against tribal employees 

for tort claims not cognizable under the FTCA. This result, however, falls afoul 

Congress' continued recognition that "[t]here is an emergent need for 

comprehensive and cost efficient insurance that allows the economy of Indian 

tribes to continue to grow and provides compensation to persons that may suffer 

personal injury or loss of property." Pub. L. 105-277, div. A, § 101(e) [title VII], 

Oct. 21, 1998, 112 Stat. 2681-231, 2681-335, at SEC. 702(a)(4); Id., at SEC. 

704(b)(2) ("[or] otherwise achieve the purpose of providing relief to persons who 

are injured as a result of an official action of a tribal government"). 

2. Section 4S0f(c) Does Not Require The United States To Procure 
Insurance On The Tribe's Behalf 

Next, the GRIC argues the United States is to provide the Community 

liability insurance, and absent proof of same, the trial court could not determine 

whether the Tribe's immunity was waived. Amicus Brief, p. 34. ("First, the statute 

requires proof that the United States provided liability insurance to the Community 

under its contract with the Community.") The premise that the United States is to 

secure liability insurance on its behalf is not only at odds with the Tribe's 2003 

Self-Governance Compact (attached to Appellants' separately filed Appendix at 
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pp. 48-61), but contravenes the overriding congressional purpose behind the 

ISDEAA. 

First and foremost, Article II, Section 4 of the Tribe's governing Compact, 

establishes: 

Section 4- Payment. 

* * * 

(b) Payment Schedule. Pursuant to section 403(g) of the Act, and 
notwithstanding any other provision of law, for each fiscal year 
covered by this Compact, the Secretary shall make available to the 
Community the funds specified for that fiscal year under the funding 
agreement by paying the respective total amount as provided for in 
the funding agreement in annual advance lump sum payment(s) as 
provided by law. 1 

Appellants' Appendix, p. 50. 

Thereafter, Article V, Section 3 of the Compact makes clear that said 

funds may be used to purchase liability insurance, providing: 

Section 3- Federal Tort Claims Act coverage/ Insurance. 

( c ) Funds provided under a funding agreement may be used to 
purchase such additional liability and other insurance as is prudent in 
the judgment of the Community for its protection and the protection 
of its employees. 

Appellants' Appendix, p. 57. 

See 25 U.S.C. § 450j(b) ("Payments of any grants or under any contracts 
pursuant to sections 450f and 450h of this title may be made in advance or by way 
of reimbursement and in such installments and on such conditions as the 
appropriate Secretary deems necessary to carry out the purposes of this part ... "). 
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Thus, the GRIC's argument, to wit, liability insurance is procured directly by 

the United States on its behalf, contradicts the explicit direction of the foregoing 

passages. It is also implausible to believe the United States secures private 

Insurance for every federally recognized tribe in the country.s Of equal 

importance, the position the GRIC urges the Court to adopt, if true, would 

dramatically undercut the purpose of the ISDEAA of promoting tribal autonomy. 

As explained by the United States Supreme Court in Salazar v. Ramah 

Navajo Chapter, 567 U. S. _, 132 S.Ct. 2181, 2186 (2012): 

Congress enacted ISDA in 1975 in order to achieve maximum Indian 
participation in the direction of educational as well as other Federal 
services to Indian communities so as to render such services more 
responsive to the needs and desires of those communities. To that 
end, the Act directs the Secretary of the Interior, "upon the request of 
any Indian tribe ... to enter into a self-determination contract ... to 
plan, conduct, and administer" health, education, economic, and social 
programs that the Secretary otherwise would have administered. 

The GRIC turns this principle entirely on its head. 

Notably, the Salazar Court continued: 

As originally enacted, ISDA required the Government to provide 
contracting tribes with an amount of funds equivalent to those that 
the Secretary "would have otherwise provided for his direct operation 
of the programs." It soon became apparent that this secretarial 
amount failed to account for the full costs to tribes of providing 
services. Because of "concern with Government's past failure 
adequately to reimburse tribes' indirect administrative costs," 
Congress amended ISDA to require the Secretary to contract to pay 

5 According to the website for the Bureau of Indian Affairs (www.bia.gov), there 
are 566 federally recognized tribes in the United States. 

9 



Id. 

the "full amount" of "contract support costs" related to each self 
determination contract. 

To that end, the Supreme Court emphasized that "as defined by the [ISDEAA], 

contract support costs 'shall consist of an amount for the reasonable costs for 

activities which must be carried on by a tribal organization as a contractor to 

ensure compliance with the terms of the contract and prudent management' ... Such 

costs include overhead administrative costs, as well as expenses such as federally 

mandated audits and liability insurance." 132 S.Ct at 2187 n.l. (Emphasis added). 

As a final matter, the GRIC contends that "although not part of the record, 

the Community does maintain a liability insurance policy," yet disclaims "it does 

not contain the language required in 25 U.S.C. § 450f(c) and does not permit the 

insurance carrier to waive the sovereign immunity of the Community or its 

employees." Amicus Brief, p. 35 n. 18. This evidence was never presented in the 

court below and, in fact, is just now being disclosed for the first time on appeal. 

Not even the parties could properly raise this argument. See, e.g., Hawkins v. 

Allstate Ins. Co., 152 Ariz. 490, 503, 733 P.2d 1073, 1086 (1987) (discussing 

general rule that an appellate court will not consider issues raised for the first time 

on appeal); McDowell Mountain Ranch Land Coalition v. Vizcaino, 190 Ariz. 1, 5 

945 P.2d 312, 356 (1997) ("But these challenges were not properly raised below 

and thus we do not consider them here"). 
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CONCLUSION 

For the foregoing reasons, including those set forth in Appellee's Answering 

Brief filed this same date and incorporated herein by reference, Loren R. Shirk 

respectfully requests the trial court's ruling on December 7, 2011, vacating 

Judgment entered December 17, 2008, be affirmed in all respects. 

RESPECTFULLY SUBMITTED this 22nd day of August, 2012. 

Trinette S. Sachrison, # 025232 
KAYE, ROSE & PARTNERS, LLP 
402 West Broadway, Suite 1300 
San Diego, California 92101 

-and-

Bradley M. Rose, Pro Hac Vice 
KAYE, ROSE & PARTNERS, LLP 
1801 Century Park East, Suite 1500 
Los Angeles, California 90067 

Attorneys for Plaintiff/Appellee 
LOREN SHIRK 

By: /s/Trinette S. Sachrison 
Trinette S. Sachrison 
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