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Appellee and Plaintiff Loren R. Shirk respectfully submits this brief in 

response and opposition to the Opening Brief ("Opening Brief') filed by 

Appellants and Defendants Michael Lancaster ("Lancaster") and Hilario and 

Michelle Tanakeyowma ("Tanakeyowma") (collectively referred to as "Appellants" 

or "the Officers"). 

STATEMENT OF THE CASE 

This action anses as a result of a motor vehicle accident occurrmg m 

October of 2006, in the city of Chandler, Arizona. An accident which would not 

have occurred but for the actions of two Gila River Indian Community (hereinafter 

referred to as the "GRIC" or "Tribe") police officers. An accident that left Loren 

Shirk ("Shirk"), an innocent bystander, severely and permanently disabled. 

Shirk filed suit against the tribal officers in 2007 in state court, alleging 

claims of common law negligence. The matter was dismissed the following year 

for lack of subject matter jurisdiction after the Tribe prevailed on the argument the 

GRIC enjoyed sovereign immunity from suit and the Officers were federal 

employees covered under the Federal Torts Claim Act ("FTCA"). As a result, 

Shirk subsequently pursued his claims in federal court pursuant to the FTCA 

against the United States. 
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In 2010, the federal action was dismissed after the United States prevailed 

on the argument the Officers were not federal employees for purposes of the 

FTCA, and the Tribe had federally funded insurance which waived sovereign 

immunity up to its policy limits. Thereafter, Shirk moved to re-open the state court 

case in the interest of justice as the court's dismissal was predicated on the 

Officers' wrongful assertion they were entitled to sovereign immunity. Judgment 

was set aside on December 20, 2011. The Officers filed a Notice of Appeal on 

January 18,2012. 

Appellants seek to reverse the trial court's granting of Shirk's Rule 60( c) 

motion, setting aside the 2008 judgment. Appellants claim that by setting aside the 

judgment, the court "effectively overturned the general mle ... that an Indian tribe 

and its employees are immune from lawsuits against them in both state and federal 

courts absent an express and unequivocal waiver of sovereign immunity." Opening 

Brief, p. 5. To the contrary, the lower court simply determined that in enacting 25 

U.S.C. § 450f( c), Congress expressly authorized the type of suit at issue here to 

proceed against the Tribe or, as is the case, its officers. 

Of critical importance to this appeal, the language of the Tribe's Self

Governance Compact or 638 Contract is not in dispute. Nor do the parties dispute 

the Officers' authority to effectuate a traffic stop outside the boundaries of the 

reservation under Arizona law. Nor is Shirk disputing that the Officers are tribal 
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employees found to have been in the course and scope of their employment with 

the GRIC at the time of the accident.1 

STATEMENT OF FACTS 

A. Background 

The GRIC is a federally recognized Indian tribe located in Sacaton, Arizona. 

See Federal Register/Vol. 67, No. 134/July 12,2002. In 1975, Congress enacted 

the Indian Self-Determination and Education and Assistance Act ("ISDEAA"), 

Pub. L. No. 93-638, 88 Stat. 2203 (1975) (codified at 25 U.S.C. §§ 450-450n). 

Title I of the ISDEAA permits the Secretary of Interior to enter into self-

determination contracts with tribal organizations in which the tribal organizations 

agree to administer federally funded services that would otherwise be provided by 

the Bureau of Indian Affairs ("BIA"). 25 U.S.C. §§ 450bU), 450f(a)(1). These 

self-determination contracts or 638 contracts, generally have a maximum term of 

three years. 25 U.S.C. § 50j( c)(1 )(A). Once a contract has operated for a 

continuous period of at least three years, it achieves mature status. Id. § 50b(h). 

1 Appellants' argument that Officers Lancaster and Tanakeyowma 
"effectively had two employers" [Opening Brief, p. 9], is nothing more than a red 
herring, distorting the real issues before this Court. See Big Crow v. Rattling Leaf, 
296 F. Supp. 2d 1067, 1070 ~1l (D. SD. 2004). 
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Upon mature status, the tribal organization is eligible to provide the serVIces 

identified in the contract for an indefinite period of time. Id. § 50j(c)(1)(B). 

In 1994, Congress followed the ISDEAA with the Tribal Self-Governance 

Act, Pub. L. No. 103-413, Title II, 108 Stat. 4270 (1994) (codified at 25 U.S.C. §§ 

458aa-458hh). The goal of the Tribal Self-Governance Act is to transfer control 

over programs, services, functions and activities traditionally provided by the 

Department of Interior ("DOl") to participating tribes in an effort to promote tribal 

self-governance. See 25 U.S.C. § 458aa Note. The Act furthers that goal by 

authorizing the Secretary of Interior to negotiate annual funding agreements with 

participating tribes. Id. § 458cc(a). The agreements permit tribes to consolidate, 

administer and re-allocate funds among programs, services, and activities 

traditionally administered by the DOL Id. § 458cc(b). They are typically 

negotiated in what are commonly known as self-governance compacts. 

In 1998, the BIA entered into a three year Self-Determination or 638 

Contract with the GRIC in which the GRIC agreed to provide its own law 

enforcement services through the administration of a federally funded Law 

Enforcement Program. Appellants' Appendix, pp. 8-45. In 2001, the GRIC 

reached "mature status" and, as a result, was eligible to provide law enforcement 

services for an indefinite period of time. Appellants' Appendix, pp. 46-47. In 

2003, the GRIC entered into a Self-Governance Compact with the BIA. 
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Appellants' Appendix, pp. 48-63. The Compact authorized the GRIC to administer 

any programs previously administered under the authority of the ISDEAA, as well 

as any new programs identified in the Annual Funding Agreement ("AF A") 

attached to and incorporated into the Compact. The AF A refers to the GRIC Law 

Enforcement Program established in the 1998 Contract. Appellants' Appendix, p. 

19. Article V of the Compact states, in pertinent part: 

Section 3- Federal Tort Claims Act Coverage; Insurance. 

( a) The Community is deemed by the Act to be covered under the 
Federal Tort Claim Act ("FTCA"), while performing programs, 
services, functions and activities under this Compact and any funding 
agreement incorporated herein. 

* * * 

( c ) Funds provided under a funding agreement may be used to 
purchase such additional liability and other insurance as is prudent in 
the judgment of the Community for its protection and the protection 
of its employees. 

Appellants' Appendix, p. 57. 

B. Events Giving Rise To Shirk's Claim 

The undisputed facts giving rise to Shirk's claim are as follows: On October 

19, 2006, at approx 6:00 p.m., Shirk was riding his motorcycle home from work, 

traveling eastbound on Ocotillo Road in Chandler, Arizona. (ROA 18). At this 

same time, during evening rush hour traffic, GRIC Officers Lancaster and 

Tanakeyowma were leaving the scene of an accident on Arizona Avenue, south of 
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Chandler Heights, having just returned from a police terrorism training course in 

Tucson. (ROA 18, Exhibit A). The Officers were driving an unmarked GRIC 

Police vehicle, which was assigned to Officer Tanakeyowma as a "take home 

vehicle," and returning to Officer Tanakeyowma's residence in Chandler from 

where they had carpooled. Id. Both Officers were in plain clothes. Both Officers 

were Arizona Peace Officer Standards Training ("AZ POST") certified. 2 (ROA 14, 

Exhibits 1, 2). 

When approaching the intersection of Ocotillo Road and Arizona Avenue, 

the Officers observed a white compact car driving erratically. (ROA 18, Exhibit 

A). The white car passed the Officers' vehicle and came to a stop at the red light. 

Id. The Officers later learned the car was being driven by Leshedrick Sanford. 

(ROA 14, Exhibits 1,2). 

At the intersection, Officers Lancaster and Tanakeyoma pulled up behind 

Sanford's vehicle. (ROA 18, Exhibit A). Sanford was first in line at the red light. 

Officer Tanakeyoma reportedly instructed Officer Lancaster to exit the vehicle and 

"make contact." Id. As Officer Lancaster exited the vehicle and started to clear 

the door, Sanford punched the gas pedal, disregarding the red light, and drove into 

2 Pursuant to A.R.S. § 13-3874(A), AZ POST certified Indian police 
officers possess the same law enforcement powers of peace officers in the state. 
The tribe that employs these officers, however, remains liable for "any and all acts 
of such officer(s) acting within the scope of his employment or authority." A.R.S. 
§ 13-3874(B). 
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the intersection. (ROA 18, Exhibit B). Sanford's vehicle struck Shirk, who had 

rightfully entered the intersection with the green light. (ROA 14, Exhibits 1, 2). 

Officer Lancaster got back in the vehicle and Officer Tanakeyowa activated 

the SUV's grill lights and siren. (ROA 18, Exhibit A). They proceeded slowly into 

the intersection as cars were "sliding all around." Shirk lay inert on the pavement. 

Immediately thereafter, Sanford exited his vehicle and started to run, heading 

northbound on Arizona Avenue. Id. Officer Tanakeyowma exited his vehicle and 

began chasing Sanford on foot, yelling "Stop, Police." (ROA 18, Exhibit C). 

Officer Lancaster exited the vehicle to stop Sanford's car, which was heading 

towards oncoming traffic. (ROA 18, Exhibit B). 

Officer Lancaster, successful in stopping Sanford's vehicle, returned to the 

police car and proceeded to tail the suspect. (ROA 18, Exhibit B). He drove past 

Officer Tanakeyowma and cut Sanford off. Id. The two Officers ultimately 

apprehended Sanford and detained him in handcuffs; Chandler Police arrived 

simultaneously to effectuate the arrest. Id. Sanford pled guilty to one count of 

Aggravated Assault with prior felony convictions and one count of Leaving the 

Scene of a Serious Injury Accident in the Maricopa County Superior Court and 

was sentenced to 18 years in prison. 

Shirk, who was thrown from his motorcycle, sustained senous physical 

injuries as a result of the collision. (ROA 18). His right leg was amputated on 
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impact; the bones in his left leg were shattered, as was his left arm and shoulder. 

Id. He was life flighted to Scottsdale Osborn, and in critical condition for almost 

two months. Today, Shirk remains partially confined to a wheelchair. 

c. Procedural History 

On October 4, 2007, Shirk filed suit against the Officers in state court. 

(ROA 1). The Officers moved to dismiss the Complaint on January 28, 2008. 

(ROA 14). The grounds upon which the Officers sought dismissal were that the 

court lacked subject matter jurisdiction; first, because the claim against them 

should have been brought in federal court under the FTCA, and second, because 

tribal officials when acting within the course and scope of their employment are 

immune from suit. Id. In opposition, Shirk argued his claim, asserting gross 

negligence of an Arizona peace officer enforcing Arizona state law on an Arizona 

state roadway, was properly before the court, and the Officers' position concerning 

the FTCA was undermined by the express terms of the Tribe's 638 Contract. 

(ROA 18). The trial court, however, granted the Officers' Motion to Dismiss on 

September 26, 2008, finding: 

In the case at bar, the Court finds that the Gila River Indian 
Community (GRIC) is a federally recognized tribe which has not 
waived immunity nor has the immunity been abrogated by Congress. 
Therefore, if the Defendants were acting in their official capacity and 
within the scope of their tribal employment, then the Court lacks 
subject matter jurisdiction over them. 

* * * 
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Based on the foregoing, the Court finds that Defendants were acting 
within their official capacity and scope of authority at all times 
relevant to Plaintiff's Complaint. Defendants were at all pertinent 
times on duty and being paid in their capacities as GRIC police 
officers. 

(ROA 38). Accordingly, Judge Blakey terminated the action, concluding "Plaintiff 

is limited to suing these officers in either Federal or Tribal Court." Id. Judgment 

was signed on December 22, 2008. (ROA 48). 

Notably, on September 22, 2008, prior to the court's dismissal of the state 

court action, Shirk submitted a claim pursuant to 28 U.S.C. § 1346(b) and 28 

U.S.C. § 2671, et seq., to the United States, satisfying the jurisdictional 

prerequisite of 28 U.S.C. § 2675(a). By March 22, 2009, the United States had 

neither accepted nor rejected the claim. Accordingly, Shirk elected to consider the 

failure to act as a denial pursuant to 28 U.S.C. § 2675(a), and filed suit in the 

United States District Court, District of Arizona, on August 27, 2009.3 Shirk 

Appendix, Exhibit 1. 

The United States moved to dismiss the action on April 7, 2010. Shirk 

Appendix, Exhibit 2. Therein, the United States maintained "whether the Officers 

were carrying out the 638 Compact is determinative of whether the action lies 

against the United States or against the Tribe which is covered by federally funded 

3 Shirk respectfully requests the Court take judicial notice of Shirk v. United 
States of America, CV-09-01786-PHX-NVW. Relevant pleadings have been 
lodged in Shirk's separately filed Appendix for the Court's convenience and ease of 
reference. 
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insurance." Shirk Appendix, Exhibit 3, p. 33. In support, the United States cited 

25 U.S.C. § 450f( c), and argued: 

Arizona law conferring Arizona Peace Officer status on AZ Post 
certified Tribal officers places liability for their acts on the Tribe 
which appointed them. ARS 13-3874(B)[sic]. Unless their acts are 
covered by the FTCA, they are covered by the insurance, and 
Plaintiffs can maintain a direct action against the Tribe in state court. 
The insurance carrier has a duty to defend the Tribe and is expressly 
forbidden by the ISDEA from asserting Tribal sovereign immunity, up 
to the policy limits. 

Id., Exhibit 3, pp. 36-37. 

25 U.S.C. § 450f( c) provides: 

(c) Liability insurance; waiver of defense. 

(1) Beginning in 1990, the Secretary shall be responsible for obtaining 
or providing liability insurance or equivalent coverage, on the most 
cost-effective basis, for Indian tribes, tribal organizations, and tribal 
contractors carrying out contracts, grant agreements and cooperative 
agreements pursuant to this Act. In obtaining or providing such 
coverage, the Secretary shall take into consideration the extent to 
which liability under such contracts or agreements are covered by the 
Federal Tort Claims Act. 

*** 

(3)(A) Any policy of insurance obtained or provided by the Secretary 
pursuant to this subsection shall contain a provision that the insurance 
carrier shall waive any right it may have to raise as a defense the 
sovereign immunity of an Indian tribe from suit, but that such waiver 
shall extend only to claims the amount and nature of which are within 
the coverage and limits of the policy and shall not authorize or 
empower such insurance carrier to waive or otherwise limit the tribe's 
sovereign immunity outside or beyond the coverage or limits of the 
policy of insurance. 
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(B) No waiver of the sovereign immunity of an Indian tribe pursuant 
to this paragraph shall include a waiver to the extent of any potential 
liability for interest prior to judgment or for punitive damages or for 
any other limitation on liability imposed by the law of the State in 
which the alleged injury occurs. 

Prior to opposing the motion, Shirk was granted permission to conduct 

discovery. Officer Lancaster and Officer Tanakeyowma were each deposed on 

May 18, 2010. Shirk Appendix, Exhibit 3, pp. 64-81. The matter was fully 

briefed, and the motion was ultimately heard on August 26, 2010. 

During the hearing, the following exchange took place with the Court: 

THE COURT: All right. And what happened in the state case that 
you filed? You filed against the officers and did- - was tribal 
immunity invoked to defeat the claim? 
MR. ROSE: That is correct, Your Honor. 
THE COURT: Well, Mr. 10hns argues that, in fact, the remedy here is 
the federally recognized insurance that waives that. I take it you 
simply were not aware of that at the time of the state proceeding. 
MR. ROSE: That is correct, Your Honor. 

* * * 

THE COURT: Wen, if the government is right and the waiver for the 
Federal Torts Claim Act does not fit here, then it looks like you may have a 
situation in which- - I assume it was the insurers for the officers through the 
tribe improperly invoked tribal sovereign immunity in violation of the tribe's 
contracts. And if that is the case, have you- - I mean, playing this chess 
game a few moves ahead, have you thought about going back to state court 
under Arizona Rule 60( c) to reopen that judgment based on- - I mean,you 
can benignly call it mistake or malevolently call it fraud on the grounds that 
what they did is just plain wrong, and you had excusable neglect for not 
knowing about that contractual waiver of sovereign immunity. 

(ROA 49, Exhibit C, Excerpts of Reporter's Transcript, dated August 26,2010). 
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The following day, on August 27, 2010, the district court granted the United 

States' Motion to Dismiss. Shirk Appendix, Exhibit 4. Judge Wake explained: 

"Here, Plaintiffs have sued the United States under the FTCA for the alleged 

negligence of Officers Lancaster and Tanakeyowma. The existence of jurisdiction 

therefore turns on whether Officers Lancaster and Tanakeyowma, employees of the 

GRIC Police Department, qualify as 'federal employees' acting 'in the course of 

their employment' [as federal law enforcement officers] for purposes of the 

FTCA.,,4 Id., Exhibit 4, p. 90. 

To that end, the court concluded: 

Here, it is undisputed that Officers Lancaster and Tanakeyowma were 
outside the boundaries of the Reservation when they attempted to 
make contact with Sanford in his vehicle. That alone is enough to 
place the Officers' conduct outside the scope of the Contract. Even if 
that were not enough, the Officers were not attempting to enforce 
either federal or tribal law, the only law contemplated by the Contract. 

Id., Exhibit 4, p. 92. 

4 As evidenced, the law enforcement distinction rather than employment 
status of the Officers was vital to the federal court's opinion. A tribal officer is a 
federal law enforcement officer for purposes of the FTCA only if the officer was 
acting under authority granted by the BIA and acting to enforce federal law at the 
time of the alleged tort. Herbert v. United States, 438 F.3d 483, 486 (5th Cir. 
2006); accord Dry v. United States, 235 F.3d 1249, 1254 (10th Cir. 2000). 
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On or about September 27,2010, Shirk's counsel contacted General Counsel 

for the GRIC, advising the Tribe of their intention to re-open the underlying state 

court case against the Officers. (ROA 49, Exhibit E). Shirk similarly filed a 

Notice of Appeal in the federal action on October 27,2010. 

On December 22, 2010, Shirk moved to set aside the 2008 judgment under 

Arizona Rules of Civil Procedure, Rule 60( c). (ROA 49).5 Shirk moved for relief 

under subpart (6) on the grounds his claim against the Officers could proceed in 

state court and sovereign immunity was wrongly asserted in this instance. 

Specifically, Shirk argued Judge Blakey's ruling was in error as Congress had 

abrogated the Tribe's immunity up to the policy limits of its federally mandated 

liability insurance. The Officers opposed the motion, and both the Tribe and the 

United States were granted permission to appear as amicus curiae. (ROA 68, 82). 

Oral argument was held on November 4, 2011. (ROA 90). 

5 On February 23, 2011, the trial court issued a minute entry denying the 
motion. (ROA 54). The Order was issued on the same day the parties stipulated 
Shirk would file his reply memorandum. Shirk successfully filed a Motion for 
Reconsideration. (ROA 55). The Motion to Set Aside Judgment Pursuant to Rule 
60( c) proceeded on its merits. 

13 



On November 30, 2011, in a detailed and analytical minute entry, Judge 

Willett ordered the 2008 judgment set aside [ROA 91], holding: 

The Court finds pursuant to Rule 60(c) (6), A.R.C.P. that Plaintiff met his 
burden of proving "any other reason justifying relief from the operation of 
judgment." For reasons set forth below, this Court vacates judgment entered 
December 17, 2008. The Tribe has waived its sovereign immunity defense 
up to its federally mandated liability policy limits and has a duty to defend 
the Defendants as a matter of law in this State action. 

Specifically, the court ruled as follows: 

In this case, the GRIC officers were acting in the course and scope of 
their employment, but off geographical boundaries of Indian Country. 
The Federal Tort Claim Act does not apply. Their activities fall 
instead within the intent of 25 U.S.C. § 50f( c). To the amount of 
GRIC liability coverage for the Defendants' law enforcement 
activities off Indian Country not covered by the FTCA, the GRIC has 
waived its Sovereign Immunity to suit in Arizona. The Court finds 
persuasive the U.S.A.'s Amicus Brief legal analysis. The Tribe has 
waived its Sovereign Immunity for the activities of Defendant 
Officers in this case. 

IT IS THEREFORE ORDERED granting the Plaintiffs Motion to Set 
Aside Judgment Pursuant to Rule 60(c), A.R.C.P. Plaintiff has a 
viable cause of action in State Court. Plaintiff has pursued relief in all 
available forums with diligence. To allow the judgment to stand 
under these circumstances would be unjust. Defendants are not 
prejudiced by allowing the state action to proceed on its merits. 
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ARGUMENT 

A fundamental starting point for the resolution of this appeal is that although 

Indian tribes, as independent sovereign entities, enjoy sovereign immunity from 

suit, this immunity is not absolute. Kiowa Tribe v. Manufacturing Techs., 523 U.S. 

751,754,118 S.Ct. 1700 (1998). Congress may subject tribes to suit when it 

unequivocally expresses its intent to abrogate tribal sovereign immunity. Id.; 

accord Okla. Tax Comm n v. Citizen Band Potawatomi Indian Tribe of Okla., 498 

U.S. 505, 509, 111 S.Ct. 905 (1991). The U.S. Constitution grants Congress this 

power. U.S. Const. art. I, §8, cl. 3.6 Accordingly, "the relevant inquiry with 

respect to a tribe's exercise of its sovereignty is whether Congress - which 

exercises plenary power over Indian affairs - has limited that sovereignty in any 

way." Cash Advance and Preferred Cash Loans v. State of Colorado, 242 P.3d 

1099, 1107 (2010), citing Nat 1 Farmers Union Ins. Cos. v. Crow Tribe of Indians , 

471 U.S. 845, 852-53,105 S.Ct. 2447 (1985). 

6 Congress has the plenary authority to "limit, modify or eliminate" tribal 
sovereign immunity. Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58 (1978). 
Congress has done so, as explained herein, by "occasionally authoriz[ing] limited 
classes of suits against Indian tribes." Potawatomi, 498 U.S. at 510. 
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A. The Trial Court's Vacatur Of The 2008 Judgment Pursuant to Rule 
60(c) Was Based On Undisputed Facts, Well Reasoned And Not An 
Abuse Of Discretion 

Shirk moved to set aside the 2008 judgment pursuant to Arizona Rules of 

Civil Proc. Rule 60( c). Rule 60( c) allows the court, upon such terms as are just, to 

relieve a party from final judgment, providing, in pertinent part: 

On motion and upon such terms as may be just the court may relieve a 
party or his legal representative from a final judgment, order or 
proceeding for the following reasons: (1) mistake, inadvertence, 
surprise or excusable neglect; (2) newly discovered evidence ... ; (3) 
fraud ... , misrepresentation or other misconduct of an adverse party; 
(4) the judgment is void; (5) the judgment has been satisfied, released 
or discharged ... ; or (6) any other reason justifying relief from 
operation of the judgment. 

Subpart 6, under which Shirk brought the motion, empowers the court to 

grant equitable relief "whenever the circumstances are extraordinary and justice 

requires." Webb v. Erickson, 134 Ariz. 182, 187, 655 P.2d 6, 11 (1982). There are 

no specific circumstances that must exist to qualify as sufficiently extraordinary, 

unique or compelling to justify relief under Rule 60(c)(6) [Park v. Strick, 137 Ariz. 

100, 105, 669 P.2d 78, 83 (1983)], and this determination must be made on a case-

by-case basis. Gorman v. City of Phoenix, 152 Ariz. 179, 182, 731 P.2d 74, 77 

(1987). 
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1. Standard of Review 

A superior court's order denying or granting relief from judgment under 

Rule 60( c) is reviewed for an abuse of discretion. City of Phoenix v. Geyler, 144 

Ariz. 323, 328, 697 P.2d 1073, 1078 (1985); Norwest Bank (Minn.), NA. v. 

Symington, 197 Ariz. 181, 184, ,-rll, 3 P.3d 1101, 1104 (App. 2000). A court 

abuses its discretion when the reasons given for the court's conclusions are "clearly 

untenable, legally incorrect, or amount to a denial of justice." State v. Chapple, 

135 Ariz. 281, 297 n. 18,660 P.2d 1208,1224 n. 18 (1983), superseded by statute. 

As Division One of this Court explained in Toy v. Katz, 192 Ariz. 73, 83, 961 P.2d 

1021, 1031 (App. 1997), "To test whether a trial court has abused its discretion, we 

must determine not whether we might have so acted under the circumstances, but 

whether the lower court exceeded the bounds of reason by performing the 

challenged act." 

2. Shirk's Motion Was Not Brought Under Rule 60(c)(3f 

As an initial matter, the Officers claim Shirk's motion to set aside the 2008 

judgment was untimely as outside the six month window prescribed by Rule 

60(c)(3). See Ariz. R. Civ. P. 60(c) (request for relief under clauses (1), (2) and 

(3) must be filed within six months after judgment or order entered). In fact, the 

7 Nor did the trial court recast Shirk's motion as one for relief under clause 
(6). Opening Brief, p. 30. 
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Officers attempt to convince this Court that Shirk sought relief pursuant to Rule 

60( c )(3), "a year and half late" and the trial court nevertheless entertained the 

motion. Opening Brief, p. 29. Shirk, however, sought relief pursuant to subpart 6. 

(ROA 49, 53). A motion for relief pursuant to Rule 60(c)(6) need only be brought 

within a reasonable time. Ariz. R. Civ. P. 60( c); Minjares v. State, 223 Ariz. 54, 

61, ,-r28, 219 P.3d 264,271 (App. 2009). 

3. Shirk Raised Extraordinary Circumstances Of Hardship And 
Injustice Warranting Relief 

The Officers' first line of attack on the trial court's vacatur of the 2008 

judgment under Rule 60( c)( 6) is two-fold. First, the Officers contend relief was 

unavailable under clause 6 because "Plaintiffs sole basis for seeking to aside was 

always an alleged fraud perpetrated by Defendants, an issue that can only be raised 

under Rule 60( c )(3)." Opening Brief, p. 31. Second, they argue Shirk failed to 

raise "extraordinary circumstances." Opening Brief, p. 33. The Officers are wrong 

on both counts. 

The Officers' first contention is easily addressed as Amanti Electric Inc. v. 

Engineered Structures, Inc., 229 Ariz. 430, 276 P.3d 499 (2012), is directly on 

point. In Amanti, the trial court denied Amanti's Rule 60( c) motion because it 

determined Amanti had raised colorable claims under Rule 60( c )(1) and (3), and 

concluded relief was therefore "categorically unavailable to Amanti under clause 

(6) because that provision has been interpreted as mutually exclusive of the five 
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preceding clauses." 276 P.3d at 501, ~9. The ruling, however, was vacated on 

appeal. Specifically, Division Two of this Court held: 

We conclude the trial court's statements demonstrate that it did not 
believe it could consider the equitable arguments Amanti had raised in 
this case because of the mutual exclusivity of Rule· 60( c) and the 
previous five clauses. We acknowledge the general validity of that 
principle, but clarifY that even when relief might have been 
available under one of the first five clauses but for the fact that 
the time limits of the rule had elapsed, this does not necessarily 
preclude relief under clause (6) if the motion also raises 
exceptional additional circumstances that convince the court the 
movant should be granted relief in the interest of justice. See 
Webb, 134 Ariz. at 187, 655 P.2d at 11 (trial court has discretion to 
determine whether facts "go beyond the factors enumerated in clauses 
1 through 5 ... and raise extraordinary circumstances of hardship or 
injustice justifYing relief under the residual provision in clause 6"); 
[Roll v. Janca, 22 Ariz. App. 335, 337, 527 P.2d 294, 296 
(1974)]( despite availability of relief under Rule 60( c)( 4), relief 
nonetheless also available pursuant to Rule 60( c)( 6) "under 
circumstances going beyond" foregoing clauses of rule). 

Id. at 502, ~10. (Emphasis added).8 

Thus, facts and circumstances which might properly form the basis of a 

claim for relief based on an enumerated subpart of Rule 60( c) may nevertheless 

constitute "equitable consideration[ s] to be weighed with other factors to determine 

if there are extraordinary circumstances present which justifY relief." Webb, 134 

Ariz. at 188, 655 P.2d at 12. To that end, the Officers' actions, i.e. improperly 

8 See also Gorman, 152 Ariz. at 182, 731 P.2d at 77 (Relief under Rule 
60(c)(6) is warranted if the plaintiff shows "extraordinary circumstances of 
hardship or injustice other than or in addition to those circumstances set out in 
clauses (1) through (5)"). (Emphasis added). 
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invoking tribal sovereign immunity,9 are but one of the factors to be considered 

among other equities. 

The Officers' second argument is equally unavailing. This is not a matter of 

neglect or abandonment, nor counsel's deliberate decision to forgo an appeal. 

Appellants' reliance on Panzino v. City of Phoenix, 196 Ariz. 442, 999 P.2d 198, 

(2000), and Ackerman v. United States, 340 U.S. 193 (1950) is therefore 

misplaced. 10 

The record before the trial court evidenced a combination of factors that 

created a unique and extraordinary situation warranting Shirk equitable relief; 

factors which the court in Amanti explains are not to be applied rigidly but "are 

incorporated into a holistic appraisal of the circumstances." Amanti, 276 P.3d 499, 

,-r8, citing Ungar v. Palestine Liberation Org., 599 F.3d 79, 83 (1 st Cir. 2010), and 

9 Appellants here mischaracterize Shirk's argument. Opening Brief, p. 32. 
The grounds upon which Shirk sought relief was not that the Officers failed to 
disclose the existence or contents of 25 U.S.C. ' 50f( c), but they failed to advise 
that Congress had in fact abrogated the Tribe's immunity and authorized claims up 
to federally funded policy limits. 

10 In Panzino, plaintiffs counsel failed to pursue her personal injury claims 
and the actions were dismissed. Plaintiff sought relief, yet the Supreme Court 
determined, "[w]e simply cannot adopt a rule which encourages lawyers, once their 
misconduct or inattention has made successful representation of a client unlikely, 
to abandon the client so that the client can later seek relief under Rule 60(c)(6)." 
Panzino, 196 Ariz. at 448, 999 P.2d at 204. In Ackerman, petitioner moved to set 
aside a denaturalization judgment four years after its entry, claiming he failed to 
appeal because of fear of losing his home. Ackerman, 340 U.S. at 199. 
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Rule 60(c)'s federal analogue; accord Roll, 22 Ariz. App. at 337, 527 P.2d at 296 

("Courts must consider '[t]he totality of facts and circumstances' to determine 

whether Rule 60( c)( 6) relief is appropriate"). Shirk established he had diligently 

prosecuted his claim from the time of dismissal of the original action in December 

2008, to the prompt filing of the Rule 60( c) motion after the FTCA action was 

denied. 11 He demonstrated no prejudice would result to the Officers in reinstating 

the state court case as the matter would proceed against the policy. He proved he 

had exhausted all remedies but had yet to have his day in court. In fact, at no point 

in time has Shirk's claim lain dormant. See, e. g. Gorman, 152 Ariz. at 183, 731 

P.2d at 78 (court must consider whether the record shows abandonment or pursuit 

of the claim; "diligence is the hallmark"), The Officers even served as key 

witnesses in the federal action. Shirk Appendix, Exhibit 3, pp. 64-81. 

11 Shirk filed his Motion to Set Aside Judgment within three months of 
notifying GRIC's counsel of his intention of doing same. (ROA 49, Exhibit E). Cf 
Staefa Control-System Inc. v. St. Paul Fire & Marine Ins. Co., 875 F. Supp. 656, 
658 (1994) ("While it is true that St. Paul filed its [Rule 60] motion three months 
after entry of this court's opinion on summary judgment, this is not an unduly long 
delay, and passage of time alone is not dispositive. Balancing issues of finality and 
the potential prejudice to the parties, the court finds that St. Paul's motion was filed 
in a reasonably timely fashion"). 
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It was upon these grounds the trial court properly exercised its discretion, 

vacating the 2008 judgment: 

Plaintiff has pursued relief in all available forums with diligence. To 
allow the jUdgment to stand under these circumstances would be 
unjust. Defendants are not prejudiced by allowing the state action to 
proceed on its merits. (ROA 91). 

The facts were undisputed, the opinion was well reasoned, and the grant of 

relief was not an abuse of discretion. See, e.g. Park v. Strick, 137 Ariz. 100, 104, 

669 P.2d 78, 82 (1983) ("The need for finality [in judgments] must give way in 

extraordinary circumstances '). 

B. Shirk Has A Viable Cause Of Action Against The Officers In State 
Court 

The crux of the Officers' argument in seeking to reverse the lower court's 

ruling is that Shirk can never succeed on his claims in state court because they (the 

Officers) are immune from suit. Thus, absent a meritorious claim, the trial court 

erred in granting Rule 60( c) relief. Opening Brief, p. 36. ("In addition to the 

requirements for relief discussed above, for the trial court' s under advisement 

ruling to be proper, Plaintiff had to establish he had a meritorious claim"). 

As an aside, Shirk questions whether Appellants are correct in that he had to 

proceed further and show a "meritorious claim." The additional showing is not 

required by the Rule [Arizona Rules of Civil Procedure, Rule 60], and Bickerstaff 

v. Denny's Restaurant, Inc., 141 Ariz. 629, 688 P.2d 637 (1984), upon which the 
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Officers rely, is no longer good law. Overruled in part by Panzino v. City of 

Phoenix, 196 Ariz. 442, 999 P.2d 198 (2000); see also Cline v. Ticor Title Ins. Co. 

Of Cal., 154 Ariz. 343, 349, 742 P.2d 844, 850 (App. 1987) ("It appears to this 

court that our Supreme Court in stating ... that a plaintiff is required to show a 

'meritorious claim' has drawn this requirement as an analogy from those cases in 

which a defendant seeking to set aside a default judgment is required to 

demonstrate that he has a 'meritorious defense.' We seriously question whether 

this is a true or logical analogy ... "). Moreover, the issue is being raised for the first 

time on appeal. (ROA 51,52). Nevertheless, properly before the Court is whether 

the GRIC's federally mandated liability insurance operates as a matter of law to 

waive the Tribe's immunity to the extent of the insurer's obligation. See 25 U.S.C. 

§ 450f( c )(3)(A) (2000). 

1. Issues of Statutory Construction Are Reviewed De Novo 

When interpretation and application of a statute control the result, appellate 

review is de novo. Stein v. Sonus USA, Inc., 214 Ariz. 200, 201, ~3, 150 P.3d 773, 

774 (App. 2007); State ex reI. Dep 't of Econ. Sec. v. Hayden, 210 Ariz. 522, 523, 

~7, 115 P.3d 116, 117 (2005) ("We review issues of law, including issues of 

statutory interpretation, de novo"). Although the reviewing court is not bound by 

the trial court's construction and will conduct a de novo review of the statute in its 

application to the case before it, the court will uphold the lower court's decision if 
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it is correct for any reason apparent in the record. Advance Cardiac Specialists, 

Chartered v. Tri-City Cardiology Consultants, 222 Ariz. 383, 386, ~6, 214 P.3d 

1024,1027 (App. 2009).12 

2. Congress Has Abrogated Tribal Sovereign Immunity And 
Authorized the Type of Suit At Issue 

Appellants first contend that "[fjor plaintiff to establish the likelihood of 

succeeding on his claims ... , he needed to show the trial court that grounds existed 

for finding the GRIC, and therefore the Officers, had waived the protections 

afforded by sovereign immunity." Opening Brief, p. 38-39. The statement, 

however, is not entirely true. Indian sovereignty is not absolute and may be 

limited by Congress. Martinez, 436 U.S. at 58; Potawatomi, 498 U.S. at 510. As 

such, an Indian tribe is subject to suit in state or federal court if the tribe has 

waived its immunity or Congress has authorized the suit. Kiowa Tribe, 523 U.S. at 

754; Florida v. Seminole Tribe of Fla. , 181 F.3d 1237, 1241 (11 th Cir. 1999). 

The Officers therefore obscure the correct legal analysis. Abrogation and 

waiver are "two entirely different concepts that involve two entirely different 

actors: Congress in the case of abrogation, and the Indian tribe itself in the case of 

waiver." Furry v. Miccosukee Tribe of Indians of Fla. , 2012 WL 2478232 (C.A.ll 

12 See also Osage Tribal Council v. Us. Dep't of Labor, 187 F.3d 1174, 
1181 (loth Cir. 1999) ("We review de novo the legal question of whether Congress 
has abrogated tribal immunity"). 
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(Fla.)); CfSeminole Tribe, 181 F.3d at 1241, n.5 (noting that although some courts 

have "muddled the distinctions" between abrogation and waiver by using the 

blanket term "waiver" for both, the two "are actually quite different and will be 

considered separately"). Abrogation requires a Congressional determination that, 

as a matter of law, Indian tribes shall be subject to suit. Furry at *11. Waiver, on 

the other hand, occurs when the tribe itself consents to the jurisdiction of the state 

or federal courts. Id. In this instance, Congress has abrogated tribal sovereign 

immunity, subjecting the Tribe, and here its officers, to suit. See 25 U.S.C. § 

450f(c)(3)(A) ("[an] insurance carrier shall waive any right it may have to raise as 

a defense the sovereign immunity of an Indian tribe from suit"); § 450f( c )(3)(B) 

("No waiver of the sovereign immunity of an Indian tribe pursuant to this 

paragraph shall include a waiver to the extent of any potential liability for interest 

prior to judgment or for punitive damages ... "). 

a. The Tribe is required to maintain insurance for claims not 
covered by the FTCA 

Appellants next argue that because it was judicially determined the Officers' 

conduct was outside the scope of the Tribe's 638 Contract, § 450f( c) does not 

apply; that is, "Plaintiff should have been precluded entirely from arguing the 

applicability of [450f( c)] to this case, as that statue's application is limited on its 

face to the provision of insurance to Indian tribes ... engaged in the act of 'carrying 

out contracts, grant agreements and cooperative agreements pursuant to this 
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subchapter.'" Opening Brief, p. 42-43. Yet the argument defies logic. Had the 

Officers been "carrying out" the Contract, the FTCA would apply. A fact 

Appellants readily admit. Opening Brief, p. 42. As such, the Officers are arguing 

duplicate coverage, rendering the requirement a tribe maintain insurance illusory 

and, in effect, meaningless. See, e.g. United States of America v. CNA Financial 

Corporation, 381 F. Supp. 2d 1088, 1095 (2005) ("It would be inimical to public 

policy to permit insurance policies which insure nothing"). 

Section 450f ( c), in no uncertain terms, requires the Secretary of the Interior 

to obtain insurance for Indian tribes implementing contracts under the Act. 25 

U.S.C. § 50(t)( c )(1). The insurance is to take into account the extent the FTCA 

applies, and cover claims of tort liability for when such protection is lacking. Id. 

("In obtaining or providing such coverage, the Secretary shall take into 

consideration the extent to which liability under such contracts or agreements are 

covered by the [FTCA]"). Stated differently, the policy is intended to cover those 

liabilities not subsumed by the FTCA. The exact situation presented here, to wit, a 

common law tort committed by tribal officers acting within the scope of their 

employment to which the FTCA does not apply. 
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b. Congress has abrogated the Tribe's immunity to the extent 
Shirk's claim is covered by, and within the limits of, its 
liability insurance 

Congress may subject Indian tribes to suit where it unequivocally expresses 

an intent to abrogate tribal sovereign immunity. Kiowa Tribe, 523 U.S. at 759 

(stating that Congress can alter the limits of tribal immunity through "explicit 

legislation"). While case law does not precisely define the term "unequivocal 

expression," courts have found the standard to be met when statutes either directly 

abrogate tribal immunity or indirectly do so by including tribes within the 

definition of entities subject to suit. See Osage Tribal Council, 187 F.3d at 

1181 (finding that Congress may abrogate the sovereign immunity of tribes by 

including within a statute "a provision directly stating its intent to [abrogate] tribal 

immunity"); Cf Fla. Paraplegic Ass 11, Inc. v. Miccosukee Tribe of Indians of Fla., 

166 F.3d 1126, 1132-33 (11 th Cir. 1999) (holding that Congress failed to abrogate 

tribal sovereign immunity in the ADA because the statute did not specifically 

reference tribes or suits against tribes). 

Section 450f( c )(3)(A) and 450f( c )(3)(B) (which Appellants misleadingly 

omit), expressly provides the limited waiver of immunity as follows: 

(A) Any policy of insurance obtained or provided by the Secretary 
pursuant to this subsection shall contain a provision that the insurance 
carrier shall waive any right it may have to raise as a defense the 
sovereign immunity of an Indian tribe from suit, but that such waiver 
shall extend only to claims the amount and nature of which are within 
the coverage and limits of the policy and shall not authorize or 
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empower such insurance carrier to waive or otherwise limit the tribe's 
sovereign immunity outside or beyond the coverage or limits of the 
policy of insurance. 

(B) No waiver of the sovereign immunity of an Indian tribe pursuant 
to this paragraph shall include a waiver to the extent of any potential 
liability for interest prior to judgment or for punitive damages or for 
any other limitation on liability imposed by the law of the State in 
which the alleged injury occurs. 

Appellants argue that § 450f( c), by its express terms, only applies to the 

insurance carrier's ability to raise a sovereign immunity defense. Opening Brief, p. 

44. In other words, the trial court erred in expanding § 450f( c )'s scope beyond the 

msurer. Appellants' argument is neither correct nor even tenable. 

i) Evans v. McKav has no application to the case at hand 

In support of their position, the Officers cite Evans v. McKay, 869 F.2d 1341 

(9th Cir. 1989). While Evans has surface appeal, it is easily distinguishable. 

As a preliminary matter, Evans is a case involving civil rights claims for acts 

under color of state law pursuant to 42 U.S.C. § 1983, not common law tort claims. 

Although the opinion remains valid to the extent there is no applicable waiver of 

tribal sovereign immunity for § 1983 claims, the court's analysis centered around 

an earlier and now outdated version of § 450f. The statute considered by the 

Evans' court is the original version of the text, as adopted in 1975, not the 1988 

amendment. (Appellants are mistaken). Even more pivotal, the text contained a 
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typographical error. As a result, the Evans court had this incomplete sentence to 

analyze: 

Provided, however, that each such policy of insurance shall contain a 
provision that the insurance carrier shall waive any right it may have 
to raise as a defense the tribe's sovereign immunity from suit, but that 
such waiver shall extend only to claims the amount and nature of 
which are within the coverage and limits of the policy and shall not 
authorize or empower such insurance carrier to waive or otherwise 
limit tribe's coverage and limits of the policy of insurance. 

869 F. 2d at 1346. 

The complete text should have read as follows: 

Provided, however, that each such policy of insurance shall contain a 
provision that the insurance carrier shall waive any right it may have 
to raise as a defense the tribe's sovereign immunity from suit, but that 
such waiver shall extend only to claims the amount and nature of 
which are within the coverage and limits of the policy and shall not 
authorize or empower such insurance carrier to waive or otherwise 
limit tribe's sovereign immunity outside or beyond the coverage 
and limits of the policy of insurance. 

H.R. REP. 93-1600, H.R. Rep. No. 1600, 93th Cong., 2ND Sess. 1974, 1974 
U.S.C.C.A.N. 7775, 1975 WL 11711 (Leg. Hist.) ("For purposes of clarification 
and to correct an apparent inadvertent omission of language, we suggest that the 
provision be written as follows ... "). 

Accordingly, Evans provides no guidance III analyzing the statute as 

currently written. 

ii) Appellants elevate form over substance, directing a 
result at odds with the legislature's intent 

Moreover, while courts look to a statute's language as the "best and most 

reliable index of [the] statute's meaning"[Roubos v. Miller, 214 Ariz. 416, 417, ,-r7, 
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153 P.3d 1045, 1046 (2007)], they will not employ a "plain meaning interpretation 

[that] would lead to ... a result at odds with the legislature's intent." State v. 

Estrada, 201 Ariz. 247, 251, ~19, 153 P.3d 356,360 (2001). 

Although the legislative history of the 1990 amendment itself is relatively 

sparse, the history of the series of amendments leading up the 1990 amendments is 

instructive. See, e.g., Hopi Tribe v. Navajo Tribe, 46 F.3d 908, 921 (9th Cir. 1995), 

citing Franchise Tax Bd. Of Cal. v. us. Postal Service, 467 U.S. 512, 521, 104 S. 

Ct. 2549 (1984) ("waiver of sovereign immunity is accomplished not by a 

'ritualistic formula'; rather intent to waive immunity and the scope of such a waiver 

can only be ascertained by underlying congressional policy"). As explained in the 

April 22, 1998 Memorandum For The Assistant Attorney General Civil Division,13 

the 1990 amendment grew out of the crisis faced by tribes in meeting the high 

costs of liability insurance, particularly medical malpractice insurance in carrying 

out ISDEAA contracts. Thus Congress, in 1987, provided that for "personal 

injury" claims arising from the performance of medical functions under ISDEAA 

contracts, tribes and tribal contractors would be deemed federal entities, making 

the FTCA applicable. Pub. L. No. 100-202, 101 Stat. 1329-246 (codified as 

amended at 25 U.S.C. § 450f( d)). Id. at 4. 

13 The April 22, 1998 Memorandum For The Assistant Attorney General Civil 
Division can be accessed at www.justice.gov/olc/isdafin.htm. A hard copy is also 
attached to Shirk's Appendix as Exhibit 5, pp. 96-110. 
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Thereafter, in 1988, Congress also responded to the insurance costs problem 

by providing that the federal government would provide liability insurance for 

ISDEAA contracting Tribes. Pub. L. No. 100-472, § 201 (c)(1), 102 Stat. 2289 

(codified at 25 U.S.C. § 450f(c)(1)). Id. The following year, Congress enacted an 

amendment with the limitation that it applied to the performance of functions 

during fiscal year 1990 only. Pub. L. No. 101-121, § 315, 103 Stat. 744. In 1990, 

however, Congress made the amendment permanent by enacting § 314, title III, of 

Pub. L. No. 101-512, an appropriations act. Id. at 5. 

Nevertheless, the 1990 amendment grew out of the earlier provision (the 

medical claim provision). The legislative history of the 1988 amendment lays 

plain that the tribe's sovereign immunity would be waived up to the limits of the 

insurance it was mandated to maintain: 

Under current law, a self determination contract with a tribal 
organization operates to actually relieve the United States of the 
liability which it had under the Federal Torts Claim Act before the 
contract was executed. In its place, the tribe is required to waive its 
immunity from suit up to the policy limits of its insurance ... 

1987 WL 61567, *27; S. Rep. No. 274, 100th Cong., 1st Sess 1987, 1988 

U.S.C.C.A.N. 2620, S. Rep. 100-274 (Leg. Hist.) *1 *2620 P.L. 100-472, INDIAN 

SELF DETERMINATION AND EDUCATION ASSISTANCE ACT 

AMENDMENTS OF 1988. 
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Section 450f( c )'s clear and explicit waiver of tribal immunity is equally 

established in United States Supreme Court precedent: 

Congress has acted against the backdrop of the court's decisions and 
restricted immunity in limited circumstances, including liability 
insurance and gaming activities. See, e.g. 25 U.S.C. § 50f( c )(3) 
(mandatory liability insurance); § 271 O( d)(7)(A)(ii)(gaming 
activities ). 

Kiowa Tribe, 523 U.S. at 758. The Ninth Circuit is in accord. See Demontiney v. 

United States, 255 F.3d 801, 813 (9th Cir. 2001) (25 U.S.C. § 450f(c) "mandates 

that the government provide liability insurance for tribes in self-determination 

contracts and provides a limited waiver of tribal sovereign immunity"); Howard v. 

Shoshone Paiute Tribes, 2012 WL 2327676 (D. Nev.) ("Moreover, Congress has 

abrogated tribal sovereign immunity in the past...See, e.g. 25 U.S.C. § 50f(c)(3) 

(mandatory liability insurance); 271 O( d)(7)(A)(ii) (gaming activities ),,).14 

14 See also Walton v. Pueblo, 443 F. 3d 1274, 1279-80 (loth Cir. 2006) 
("Section 450f( c )(1) requires the government to obtain liability for tribes carrying 
out self determination contracts entered into under the ISDEAA. In exchange for 
insurance coverage, the tribe agrees to waive its sovereign immunity with respect 
to suits arising out of the tribe's performance of its contractual duties. 25 U.S.C. § 
450f( c )(3)"); Inglish Interests, LLC v. Seminole Tribe of Florida Inc., 2011 WL 
208289 (M.D. Fla. 2011) ("Congress knew how to abrogate sovereign immunity if 
that was its intent. See, e.g. 25 U.S.C. ' 50f(c)(3) ("Any policy of insurance 
obtained or provided ... pursuant to this subsection shall contain a provision 
that ... shall waive any ... defense [relying on] sovereign immunity of an Indian tribe 
lrom SUlt... . .c. .,,) 
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iii) Appellants' rote analysis ignores both logic and sound 
public policy 

Lastly, the Officers' interpretation of § 450f( c), which they urge the Court to 

adopt, ignores both logic and sound public policy. Indeed, it would be an entirely 

useless gesture and waste of government appointed funds for the Tribe to carry 

liability insurance to protect it in tort actions, for it to then tum around and assert 

tribal sovereign immunity as a defense. Why would the Tribe insure itself against 

a non-existent risk? Perhaps more importantly, as in this case, suit is brought 

against the insured, i.e. the Indian tribe, tribal officials or tribal employees, not the 

insurer. Thus, if the waiver is for the benefit of the insurance carrier only, as the 

Officers so contend, what redress does an injured plaintiff have if unable to bring a 

direct action against it? For instance, here, the GRIC and the Officers refuse to 

disclose the carrier's identity. 

The more logical analysis is that, as mandated by Congress, the Tribe has 

waived its sovereign immunity to suit (albeit limited to the extent of the policy 

limits) for the tortious acts of its employees. Precisely the holding of the court 

below: "To the amount of GRIC liability coverage for the Defendants' law 

enforcement activities off Indian Country not covered by the FTCA, the GRIC has 

waived its Sovereign Immunity to suit in Arizona." (ROA 91). 
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3. No Prejudice Results In Allowing The Trial Court's Ruling To 
Stand 

Despite Appellants' contention that "the trial court has ripped repose from 

the Officers" [Opening Brief, p. 45], no prejudice results in affirming the lower 

court's ruling. I5 Indeed, allowing Shirk to proceed in state court and seek relief on 

his claim up to the limits of the federally mandated policy does not endanger tribal 

resources, put tribal assets (or the Officers) at risk, or contravene the purposes of 

the ISDEAA. 

15 Appellants reliance on Minotti v. Lensink, 798 F .2d 607 (2d Cir. 1986), is 
misplaced. Minotti is a case involving absolute immunity. Absolute immunity is 
meant to protect "not only from liability, but from going to trial at all." 798 F. 2d at 
608 ("[T]he essence of [absolute] immunity is the possessor's right not to be haled 
into court"). Tribal immunity, on the other hand, is not absolute. Kiowa Tribe, 
523 U.S. at 758. 
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CONCLUSION 

Appellee and Plaintiff Loren R. Shirk respectfully requests that the trial 

court's ruling on December 7, 2011, vacating Judgment entered December 17, 

2008, be affirmed in all respects. 

RESPECTFULLY SUBMITTED this 22nd day of August, 2012. 

Trinette S. Sachrison, # 025232 
KAYE, ROSE & PARTNERS, LLP 
402 West Broadway, Suite 1300 
San Diego, California 92101 

-and-
Bradley M. Rose, Pro Hac Vice 
KAYE, ROSE & PARTNERS, LLP 
1801 Century Park East, Suite 1500 
Los Angeles, California 90067 

Attorneys for Plaintiff/Appellee 
LOREN SHIRK 

By: /s/Trinette S. Sachrison 
Trinette S. Sachrison 
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