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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

STATE OF WASHINGTON, )
WASHINGTON DEPARTMENT )   NO. CV-12-3152-LRS
LICENSING, et al. )
                  )          

   Plaintiffs, )   ORDER DENYING  
)   MOTION TO DISMISS 

     v.                     )   
                            )  
THE TRIBAL COURT FOR THE )
CONFEDERATED TRIBES AND )
BANDS OF THE YAKAMA )
NATION, and its CHIEF TRIBAL )
COURT JUDGE TED STRONG, and )
the CONFEDERATED TRIBES )
AND BANDS OF THE YAKAMA )
NATION, a Federally Recognized )
Tribe, )

)
              Defendants.    )
______________________________ )

BEFORE THE COURT is the Defendant Confederated Tribes And

Bands Of The Yakama Nation’s (referred to herein as “Yakama Nation” or

“Nation”) Motion To Dismiss (ECF No. 67).  The motion is heard without oral

argument.

The Nation contends Plaintiffs’ Complaint should be dismissed for lack

of subject matter jurisdiction, Fed. R. Civ. P. 12(b)(1), lack of personal

jurisdiction, Fed. R. Civ. P. 12(b)(2), and failure to state a claim upon which

relief can be granted, Fed. R. Civ. P. 12(b)(6).

Count I of Plaintiffs’ Complaint alleges the Yakama Nation Tribal Court

and its Chief Judge, Ted Strong, exceeded the lawful limits of the tribal court’s

ORDER DENYING 
MOTION TO DISMISS- 1

Case 2:12-cv-03152-LRS    Document 98    Filed 03/04/13



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

jurisdiction.  Plaintiffs seek declaratory and injunctive relief to dissolve all

existing orders against Plaintiffs arising out of Yakama Tribal Court Cause No.

R-13-019 and the dismissal of those proceedings.

Count II of Plaintiffs’ Complaint seeks to interpret and confirm 

termination of the Consent Decree entered by this court in 1994 and amended in

2006.  Plaintiffs seek declaratory and injunctive relief confirming the

termination of the Consent Decree and enjoining the Nation from interfering

with its termination through the filing of actions in tribal court.  Plaintiffs also

seek damages for the Nation’s alleged breaches of the Consent Decree.

I.  SUBJECT MATTER AND PERSONAL JURISDICTION

On January 10, 2013, this court entered an “Order Granting Motion For

Preliminary Injunction, Inter Alia” (ECF No. 75), in which it found:

Because of this court’s exclusive inherent and express
jurisdiction to enforce compliance with the Consent Decree,
and to dissolve or vacate the Consent Decree, the Yakama
Nation Tribal Court’s exercise of subject matter jurisdiction
is neither colorable or plausible.  Accordingly, exhaustion
of tribal court remedies is not required.  It is “plain” that
tribal court jurisdiction is lacking and therefore, exhaustion
would serve no purpose other than delay.  Nevada v. Hicks, 
533 U.S. 353, 369, 121 S.Ct. 2304 (2001).

  
The Yakama Nation has waived its sovereign immunity to the
present action by virtue of the Nation having commenced the
previous action which  resulted in the Consent Decree over which
this court retains jurisdiction.  Because Yakama Nation Tribal
Court Judge Strong acted outside the scope of his authority in
asserting jurisdiction, it is proper to enter injunctive relief against
him.  Even were there not a waiver of tribal sovereign immunity,
however, the action against Judge Strong would not be barred. 
“Tribal sovereign immunity does not bar a suit for prospective
relief against tribal officers allegedly acting in violation of federal
law.”  Burlington N. R.R. Co. v. Blackfeet Tribe, 924 F.2d 899, 901
(9th Cir. 1991), overruled on other grounds by Big Horn County
Elec. Coop., Inc. v. Adams, 219 F.3d 944, 953 (9th Cir. 2000).  

 
Pending further order, this court enjoined Defendants from conducting,

initiating, or participating in further proceedings under Yakama Nation Tribal

ORDER DENYING 
MOTION TO DISMISS- 2

Case 2:12-cv-03152-LRS    Document 98    Filed 03/04/13



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Court Cause No. R-13-019; enjoined Defendants from conducting, initiating, or

participating in any further proceedings or orders in Yakama Nation Tribal

Court concerning this court’s Consent Decree; and enjoined and stayed all

orders of the Yakama Nation Tribal Court in Cause No. R-13-019, including

certain orders entered by Judge Strong.

For the reasoning contained in its “Order Granting Motion For

Preliminary Injunction, Inter Alia,” further elaborated on herein, the court

has subject matter jurisdiction over the parties’ dispute and personal jurisdiction

over the named Defendants.

A.  COUNT I

This court has subject matter jurisdiction over Count I of Plaintiffs’

Complaint.  Whether a tribal court has exceeded the lawful limits of its

jurisdiction is a federal question under 28 U.S.C. §1331.  National Farmers

Union Insurance Companies v. Crow Tribe Of Indians, 471 U.S. 845, 852-53,

105 S.Ct. 2447 (1985).

This court has personal jurisdiction over Chief Judge Strong in his

official capacity because he acted outside the scope of his authority in asserting

tribal court jurisdiction.  He may be sued for prospective injunctive relief for

violations of federal law under the doctrine of Ex Parte Young.  Salt River

Project Agric. Improvement & Power Dist. v. Lee, 672 F.3d 1176, 1177, 1181-

82 (9th Cir. 2012).  Tribal sovereign immunity is not a bar to such a suit. 

Burlington N. R.R. Co. v. Blackfeet Tribe, 924 F.2d 899, 901 (9th Cir. 1991),

overruled on other grounds by Big Horn County Elec. Coop., Inc. v. Adams, 219

F.3d 944, 953 (9th Cir. 2000).  

This court has personal jurisdiction over the Yakama Nation because it

has waived its sovereign immunity under the terms of the Consent Decree and
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because it has twice previously (1993 and 2004) invoked this court’s

jurisdiction over its dispute with the Plaintiffs regarding motor vehicle fuel

taxation.1  The first invocation of this court’s jurisdiction resulted in the 1994

Consent Decree and the second invocation resulted in the 2006 modification of

the decree.  Unlike the situation in Miller v. Wright,            F.3d            , 2013

WL 174493 (9th Cir. 2013)2, cited by the Yakama Nation, the Nation did not

merely enter into a “tax contract” with the State of Washington.  It initiated

litigation which resulted in entry of the Consent Decree negotiated by the

parties and approved by this court.  It initiated litigation again at a later date

which resulted in a modification of the Consent Decree approved by this court.

Moreover, as this court indicated in its “Order Granting Motion For

Preliminary Injunction, Inter Alia,” Paragraph 4.6 of the Consent Decree is an

unambiguous reference to the jurisdiction of this court to entertain a petition by

either the Nation or the Plaintiffs to enforce the Consent Decree in the event the

dispute resolution process described in Paragraph 4.7 has been followed in good

faith to completion without successful resolution, or one of the parties fails to

enter into the dispute resolution process or terminates the process before its

completion.  Paragraph 4.6 represents a clear waiver of the Tribe’s sovereign

1 Pursuant to Fed. R. Civ. P. 12(b)(5), the Nation objects to the sufficiency

     of the Plaintiffs’ service of process.  As this objection is based on the Nation’s

     assertion of sovereign immunity, it is overruled because of the court’s finding

     that the Nation has waived said immunity.

2 This decision amends and supersedes the decision published at 699 F.3d

     1120.
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immunity.3  This is so notwithstanding the parties agreement in 2006 “that the

provisions of ¶ 4.1 and ¶ 4.2 for maintaining the continuing jurisdiction of the

court should be deleted.”  (Paragraph H to “Settlement Agreement, Agreed

Changes To Consent Decree, And Order,” Ex. C to ECF No. 6 at p. 76).  Even

assuming Paragraphs 4.1 and 4.2 of the Consent Decree were deleted in their

entirety, Paragraph 4.6 represents a waiver of sovereign immunity.

It is noted that Paragraph 4.2 specifically referenced Paragraph 4.6 and

Paragraph 4.7 (dispute resolution), both of which clearly remained in the decree

following the 2006 modification (4.6 remained as in the original decree and 4.7

was modified in a couple of respects).  Paragraph 4.2 provided that: “Subject to

¶¶ 4.6 and 4.7, either the Yakama Indian Nation or the State of Washington may

initiate an action in this Court at any time for the limited purpose of requesting

the Court to enforce the terms of this Consent Decree.”  This ability of the

parties to seek enforcement of the decree against one another essentially mirrors

what continues to be recognized in Paragraph 4.6:  that either party may petition

this court to enforce the Consent Decree provided, as specified in Paragraph 4.6, 

the dispute resolution process has been followed in good faith to completion

3Plaintiffs’ Complaint does not specifically invoke Paragraph 4.6, but the

    relief sought by them, confirmation of termination of the Consent Decree

    pursuant to Paragraphs 4.7d and 4.27, effectively represents an effort to

    “enforce” the terms of the decree.  The court acknowledges that in its “Order

    Granting Motion For Preliminary Injunction, Inter Alia,” it indicated the

    Plaintiffs were neither seeking to ensure compliance with or to enforce the

    decree as provided for in Paragraphs 4.1 and 4.2, but rather seeking a formal

    declaration that the decree has been terminated.  (ECF No. 75 at p. 3).  The

    court too hastily reached that conclusion. 
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without successful resolution, or a party has failed to enter into the dispute

resolution process or has terminated the process before its completion.   

Paragraph 4.2 provided for “an action being brought for the limited

purpose of enforcing this Consent Decree, including an action to recover monies

alleged to be owed to either party under ¶ 4.11.”   Subject to the addition of a

sentence in 2006, Paragraph 4.11 remains part of the Consent Decree and can be

enforced pursuant to Paragraph 4.6.

B.  COUNT II

“It is well-established that [a] district court has the inherent authority to

enforce compliance with a consent decree that it has entered in an order, to hold

parties in contempt for violating the terms therein, and to modify a decree.” 

Nehmer v. U.S. Dept. Of Veterans Affairs, 494 F.3d 846, 860 (9th Cir. 2007). 

This “inherent authority” is realized through the exercise of ancillary

jurisdiction.4  Here, both the 1994 Consent Decree and the 2006 modification

thereof were “entered in an order.”  As such, a breach of the Consent Decree

constitutes a violation of the court’s order and ancillary jurisdiction exists to

enforce the decree.  Kokkonen v. Guardian Life Ins. Co. of America, 511 U.S. 

///

///

///

4 “Ancillary jurisdiction does not supply jurisdiction where none exists; but

    it is the inherent power of a federal court to act, where it has acquired original

    subject matter jurisdiction, in order to exercise that jurisdiction over the primary

    and principle issues before it.”  Florida Medical Ass’n v. Dept. of Health, Ed.

    and Welfare, 454 F.Supp. 326, 330 (D.C. Fla. 1978).

ORDER DENYING 
MOTION TO DISMISS- 6

Case 2:12-cv-03152-LRS    Document 98    Filed 03/04/13



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

375, 381, 114 S.Ct. 1673 (1994).5  Ancillary jurisdiction “enable[s] a court to

function successfully, that is to manage its proceedings, vindicate its authority,

and effectuate its decrees.”  Id. at 380.6     

According to the Ninth Circuit in Nehmer:

That the district court preserves such inherent authority
presupposes that it, and not a party before it, is the principal
and proper arbiter with the responsibility to interpret the
decree and oversee the litigation.  Although a party may

5 The Nation cites Ortolf v. Silver Bar Mines, Inc., 111 F.3d 85 (9th Cir.

    1997).  In that case, the district court was deemed to lack jurisdiction over an

    action to collect unpaid amounts on settlement agreements reached in two

    diversity cases because those agreements were not incorporated in the stipulated

    orders of dismissal entered in those cases.  Ortolf did not involve a consent

    decree and moreover, the Consent Decree at issue in the captioned case,

    including the subsequent modification, were “incorporated” in court orders. 

6 Kokkonen, like a number of other cases cited by the Nation (i.e., 

    O’Connor v. Colvin, 70 F.3d 530, 532 (9th Cir. 1995)), involved a motion to

    enforce a private settlement agreement following entry of a dismissal order. 

    Obviously, no dismissal order was entered in either of the previous actions

    initiated by the Nation (CY-93-3050-AAM) and CV-04-3079-CI) which

    resulted in the Consent Decree and the modification thereof.  Moreover,

    “[p]rivate settlements do not entail the judicial approval and oversight involved

    in consent decrees . . . [a]nd federal jurisdiction to enforce a private contractual

    settlement will often be lacking unless the terms of the agreement are

    incorporated into the order of dismissal.”  Buckhannon Board And Care Home,

    Inc. v. West Virginia Department Of Health And Human Resources, 532 U.S.

    598, 604 n. 7, 121 S.Ct. 1835 (2001), citing Kokkonen.
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ask the district court to issue an order clarifying, enforcing,
or modifying a decree and suggest a favored interpretation,
a party- whether a private or public entity- cannot dictate
the meaning of the decree to the court or relieve itself of
its obligations under the decree without the district court’s
approval.  Furthermore, the importance of the district
court’s role in interpreting a consent decree is further
evidenced by the discretion that we afford district courts
in reviewing their interpretations, particularly when the
district court has overseen a remedial decree for many
years.

Id.  

Likewise, the court entering a consent decree is the tribunal with the

power to determine whether it has been fully complied with and should be

dissolved or vacated.  Bd. of Educ. of Okla. City Pub. Schs. v. Dowell, 498 U.S.

237, 247-50, 111 S.Ct. 630 (1991).  

The power of this court to enter the parties’ Consent Decree emanated

from its authority to adjudicate the rights of the parties in the first instance. 

Lasky v. Continental Products Corp., 804 F.2d 250, 254 (3rd Cir. 1986).  That

authority was pursuant to 28 U.S.C. Section 1331, providing district courts with

original jurisdiction of all civil actions arising under “treaties of the United

States,” in this case, the Treaty of 1855 between the Yakama Nation and the

United States.  “[A] court has inherent power to modify a consent decree that it

initially had the power to approve.”  Lasky, 804 F.2d at 254.  This court’s

authority to interpret and enforce the terms of the Consent Decree is ancillary to

its authority to approve the 1994 Consent Decree and the 2006 modification. 

An independent basis for federal subject matter jurisdiction is therefore

unnecessary.  A new federal question is unnecessary.  This court’s exercise of

ancillary jurisdiction is not “free-ranging,” but clearly encompassed within the

terms of the Consent Decree, the modification thereof, and the orders entered in

conjunction with the entry of the decree and the subsequent modification. 

Pigford v. Veneman, 292 F.2d 918, 924 (D.C. Cir. 2002).
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The Yakama Nation contends the parties’ agreement in 2006 to delete the

“continuing jurisdiction” provisions of Paragraphs 4.1 and 4.2 divested this

court of subject matter jurisdiction, made Paragraph 4.7 “the sole process” to

resolve the parties’ dispute, and reduced the Consent Decree to a private

contractual arrangement.  This court disagrees.  Paragraph 4.6 is clearly to the

contrary as the parties expressly acknowledged the court’s authority to interpret

and enforce the terms of the Consent Decree in the event there was not a

successful resolution of a dispute through the dispute resolution process. 

Therefore, both of the exceptions discussed in Kokkonen (provision in

settlement agreement that jurisdiction is retained or incorporation of settlement

agreement in court order) are satisfied.  511 U.S. at 381-82.7  Through the 2006

modification of the Consent Decree, the parties did not extinguish this district

court’s exclusive authority to interpret the meaning of the decree, nor did they

extinguish the necessity of this court’s approval to relieve themselves of

obligations imposed by the decree.  The dispute presented to this court involves

interpretation of the terms of the Consent Decree, specifically whether a formal

declaration of impasse by a mediator is necessary to conclude the dispute 

///

///

///

7 It appears that deletion of the “continuing jurisdiction” provisions was

    intended to emphasize that disputes were to first be addressed and resolved, if

    possible, through a mandatory dispute resolution process.  In the event the

    process was not successful, however, the parties could still petition the court to

    enforce the decree pursuant to Paragraph 4.6, or seek to terminate the decree

    pursuant to Paragraphs 4.7d and 4.27. 
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resolution process and preclude the Plaintiffs’ termination of the decree.8   

Plaintiffs did not file a petition under one of the two previous cause

numbers specifically invoking Paragraph 4.6, nor did they file a motion for

relief from a judgment or order under Fed. R. Civ. P. 60 seeking to reopen one

of the two previous actions.9  Instead, they opted to initiate the captioned action,

a new case with a new cause number.  Fed. R. Civ. P. 60(d)(1) expressly

recognizes that Rule 60 “does not limit a court’s power to . . . entertain an

independent action to relieve a party from a judgment, order, or proceeding.”   

For the reasons set forth above, the mere fact a new action was initiated does

not require the existence of an independent basis of federal subject matter

jurisdiction.   

With regard to Count II, this court has personal jurisdiction over the

Nation for the same reasons recited supra regarding Count I (Nation’s waiver of

sovereign immunity).

II.  12(b)(6)- STATING A CLAIM FOR RELIEF

8 There is “[n]o relevant difference between a proceeding to enforce a

    settlement agreement and one to interpret it.”  In re Valdez Fisheries Dev.

    Ass’n,  439 F.3d 545, 550 (9th Cir. 2006).

9 Before the 2006 modification, Paragraph 4.2 of the Consent Decree

    required that any action brought later than one year from entry of the decree had

    to “be filed as a new separate action requesting the Court to enforce the Consent

    Decree.”  Accordingly, when the Nation filed its petition in 2004 (CY-04-3079-

   CI) invoking the court’s continuing jurisdiction under Paragraph 4.2, it

    commenced a new action.
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A Fed. R. Civ. P. 12(b)(6) dismissal is proper only where there is either a

"lack of a cognizable legal theory" or "the absence of sufficient facts alleged

under a cognizable legal theory."  Balistreri v. Pacifica Police Dept., 901 F.2d

696, 699 (9th Cir. 1990).  In reviewing a 12(b)(6) motion, the court must accept

as true all material allegations in the complaint, as well as reasonable inferences

to be drawn from such allegations.  Mendocino Environmental Center v.

Mendocino County, 14 F.3d 457, 460 (9th Cir. 1994); NL Indus., Inc. v. Kaplan,

792 F.2d 896, 898 (9th Cir. 1986).  The complaint must be construed in the light

most favorable to the plaintiff.  Parks School of Business, Inc. v. Symington, 51

F.3d 1480, 1484 (9th Cir. 1995).  The sole issue raised by a 12(b)(6) motion is

whether the facts pleaded, if established, would support a claim for relief;

therefore, no matter how improbable those facts alleged are, they must be

accepted as true for purposes of the motion.  Neitzke v. Williams, 490 U.S. 319,

326-27, 109 S.Ct. 1827 (1989).  The court need not, however, accept as true

conclusory allegations or legal characterizations, nor need it accept

unreasonable inferences or unwarranted deductions of fact.  In re Stac

Electronics Securities Litigation, 89 F.3d 1399, 1403 (9th Cir. 1996).

“Factual allegations must be enough to raise a right to relief above the

speculative level . . . on the assumption that all the allegations in the complaint

are true (even if doubtful in fact) . . . .”  Bell Atlantic Corporation v. Twombly,

550 U.S. 544, 555, 127 S.Ct. 1955 (2007).   The factual allegations must allege

a plausible claim.  Ashcroft v. Iqbal, 556 U.S. 662, 129 S.Ct. 1937, 1951 (2009).

A.  COUNT I

Plaintiffs’ Count I states a plausible claim for relief which can be granted. 

Exhaustion of tribal court remedies is not required.  Count I presents a plausible

claim that the Yakama Tribal Court plainly lacks jurisdiction under both federal

ORDER DENYING 
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common law and the Yakama Treaty.  Plaintiffs’ allegation that the Yakima

Nation Tribal Court and Chief Judge Strong have exceeded the limits of tribal

court jurisdiction is effectively a claim that the tribal court has exceeded its

authority under the Yakama Treaty because the Treaty is the legal instrument

through which the United States recognizes the Nation as a sovereign entity that

can establish courts.  The Yakama Tribal Court has only those powers preserved

to the Nation under the Yakama Treaty or conferred by Congress.  Oliphant v.

Suquamish Indian Tribe, 435 U.S. 191, 206-08, 98 S.Ct. 1011 (1978).  

B.  COUNT II

For the reasons set forth in its “Order Denying Cross-Motion For

Preliminary Injunction,” (ECF No. 85), Count II of Plaintiffs’ Complaint clearly

states a plausible claim for relief under the Consent Decree which can be

granted.  Because the Nation is unlikely to succeed in its assertion that a formal

declaration of impasse by the mediator is necessary and the Plaintiffs should be

compelled to mediate further, the Plaintiffs state a plausible claim that they have

properly terminated the Consent Decree and the court should confirm this is so. 

While the first sentence of Paragraph 4.7d recognizes the possibility that one of

the ways mediation may be concluded is by the mediator determining the parties

are not able to resolve their dispute, this is not a condition precedent to

mediation being deemed concluded and to providing notice of intent to

terminate of the decree.  This is manifest from the clear and unambiguous

language contained in the last sentence of Paragraph 4.7d (added by the 2006

modification) and by Paragraph 4.27 to which the last sentence of Paragraph

4.7d refers. 

///

///
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III.  CONCLUSION

Defendant Confederated Tribes And Bands Of The Yakama Nation’s

Motion To Dismiss (ECF No. 67) is DENIED. 

Further proceedings in the captioned action are STAYED pending

resolution by the Ninth Circuit Court of Appeals of an anticipated motion to

stay pending appeal to be filed by the Nation in conjunction with its anticipated

appeal of this court’s “Order Denying Cross-Motion For Preliminary

Injunction.”  This includes staying the Nation’s recently filed “Motion To

Compel Arbitration” (ECF No. 96).  Until the stay is lifted, Plaintiffs are not

required to file a response to that motion.  The stay will automatically expire

in the event the Nation does not file an appeal of the “Order Denying

Cross-Motion For Preliminary Injunction” within the time allowed.

In the event the court of appeals denies a stay of the “Order Denying

Cross-Motion For Preliminary Injunction” pending appeal, the parties will

receive notice of a telephonic scheduling conference for the purpose of

establishing a schedule for litigation of the Plaintiffs’ claims.  If the court of

appeals grants a stay, it appears all further litigation of Plaintiff’s claims in this

court would be stayed pending resolution of the appeal.  

IT IS SO ORDERED.  The District Court Executive is directed to 

forward copies of this order to counsel of record.  

DATED this     4th      day of March, 2013.

         
                                               s/Lonny R. Suko                              

           _______________________________
       LONNY R. SUKO

       United States District Court Judge
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