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STATEMENT OF ISSUES 

1. Did the district court properly dismiss this case on the basis that Appellants’ 
claims are barred by the sovereign immunity of the Colville Confederated 
Tribes? 

 
2. Should this Court affirm dismissal on the alternate ground that Appellants 

failed to join the State of Washington as an indispensable party? 
 
3. Should this Court affirm dismissal on the alternate ground that Appellants 

lack standing to pursue their claims? 
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STATEMENT OF THE CASE 

In an effort to resolve decades of conflict regarding taxation of cigarettes 

sold on Indian reservations in Washington State, the Colville Confederated Tribes 

and the State of Washington entered into a cigarette tax compact (“Compact”) in 

May 2009.  ER 80-97.1  Terry Tonasket, a Colville tribal member licensed by the 

Tribes to sell cigarettes at retail, and Daniel T. Miller, a non-Indian customer of 

Mr. Tonasket (collectively “Appellants”), brought suit in the Eastern District of 

Washington against the Colville Confederated Tribes and various tribal officers 

(collectively “CCT”), alleging that CCT’s implementation of the Compact 

constituted, inter alia, unlawful price fixing and unfair competition.  ER 55-73 (¶¶ 

32-62).   

On July 29, 2011, CCT moved to dismiss the amended complaint because 

(1) the suit is barred by CCT’s sovereign immunity, and (2) Appellants failed to 

join the State of Washington, which is an indispensable party.  On November 10, 

2011, the district court granted CCT’s motion to dismiss, concluding that “this suit 

is barred by the tribal and tribal officials’ sovereign immunity, which was neither 

abrogated nor waived.”  Tonasket v. Sargent, No. CV-11-073-LRS, 2011 WL 

5508992, *3 (E.D. Wash. Nov. 10, 2011).  The district court also determined that 

                                                 
1 Citations to materials in the Appellants’ Excerpts of Record are identified “ER.”  Citations to 
materials in CCT’s Supplemental Excerpts of Record are identified “SER.”  Citations to 
materials in this Court’s docket for this case are identified “Dkt.” 
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“the State has significant interests in this case that would be affected if the Court 

were to grant the relief that [Appellants] request.”  Id.  However, the district court 

dismissed the case on sovereign immunity grounds and declined to “determine if 

the State can or cannot be joined.”  Id.  Appellants filed their notice of appeal on 

December 2, 2011.  ER 1-2.   

STATEMENT OF FACTS 

Appellant Terry Tonasket is a CCT member and CCT-licensed cigarette 

retailer who operates the “Stogie Shop,” a retail outlet located on tribal trust land 

within the Colville Reservation in Omak, Washington.  SER 2 (¶ 3).  Appellant 

Daniel T. Miller is a non-Indian who allegedly travels from the Spokane Valley to 

the Stogie Shop (a distance of approximately 140 miles each way) to purchase 

cigarettes.  Dkt. 6 at 17.  Appellants are unhappy with CCT’s implementation of 

the Compact, an agreement between CCT and the State of Washington designed to 

end decades of conflict regarding the taxation of cigarettes sold by CCT members 

on the Colville Reservation.   

Under the Compact, CCT is required to “impose and maintain in effect a tax 

equal to 100% of the state cigarette tax upon the wholesaler who buys the stamps, 

stamps the cigarettes, and sells cigarettes to Colville retailers.”  ER 85-86 (¶ 6.2.1) 

(emphasis added).  In exchange, the State “waives its right to collect the state 

cigarette tax and state and local sales and use taxes against the Colville Tribes, its 
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wholesalers, retailers, or buyers . . . .”  ER 86 (¶ 6.3.4).  All of the revenue that 

CCT collects under this arrangement must be used by CCT “for essential 

government services . . . .”  ER 96 (¶ 25.1).  CCT implements the Compact through 

its Tobacco Code (“Code”).  SER 15-19.   

Appellants claim that CCT’s implementation of the Compact, and the 

resulting tribal tax on cigarette transactions, violate their federal rights and, thus, 

the district court erred in determining that Appellants’ claims were barred by 

CCT’s sovereign immunity.  In proffering this argument, Appellants blatantly 

ignore the Supreme Court’s decision in Washington v. Confederated Tribes of the 

Colville Reservation, 447 U.S. 134 (1980) (“Colville”), in which Court specifically 

upheld CCT’s authority to impose cigarette taxes on sales by CCT retailers such as 

Appellant Tonasket to non-members such as Appellant Miller: 

The power to tax transactions occurring on trust lands and 
significantly involving a tribe or its members is a fundamental 
attribute of sovereignty which the tribes retain unless divested of it by 
federal law or necessary implication of their dependent status. 
 
 Id. at 152 (citing United States v. Wheeler, 435 U.S. 313 (1978)).  

Appellants have not attempted to distinguish Colville—indeed, despite the obvious 

relevance of the Colville decision, Appellants do not cite Colville once in their 

brief.  

Moreover, Appellants’ claims are premised on several fundamental 

misunderstandings of the uncontested facts of this case.  For example: 
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• Appellants erroneously assert that CCT has imposed a cigarette tax on 

retail transactions between Appellant Tonasket and Appellant Miller.  See 

Dkt. 6 at 13, 16, 35.  This is wrong—CCT does “not assess any cigarette tax 

on, or collect any cigarette tax from, retailers, including plaintiff Tonasket, 

or on retail cigarette purchasers, including plaintiff Miller.”  SER 11 (¶ 3).  

While CCT imposes a tax on cigarette wholesalers, CCT does “not require 

that wholesalers pass on the tribal tax to retailers, or that any tax be passed 

on to the consumer.”  SER 11 (¶ 5).   

• Appellants mistakenly contend that CCT is fixing cigarette prices.  

The unrebutted facts in this case establish that CCT does “not set wholesale 

prices charged by any wholesaler” and does “not set retail prices charged by 

any retailer to any customer . . . .”  SER 11 (¶ 4).  Rather, wholesalers 

selling to CCT-licensed retailers are free to charge any price they wish for 

their product, but are required to pay CCT’s wholesale tax, and retailers such 

as Appellant Tonasket are also free to charge whatever prices they wish for 

their products. 

• Appellants also wrongly contend that CCT only allows retailers such 

as Appellant Tonasket to purchase from wholesalers “certified by the State 

of Washington . . . .”  Dkt. 6 at 6.  In fact, neither the Compact nor the Code 

“limit wholesalers to those approved by the State” but rather “specifically 
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permit tribally-licensed retailers such as plaintiff Tonasket to obtain 

cigarettes from ‘self-certified wholesalers’ and ‘self-certified tribal 

wholesalers’ in addition to state-licensed wholesalers,” so long as a tribal tax 

equal to 100% of the State tax is collected.  SER 11 (¶ 6); see also ER 86-

87, 89-90 (¶¶ 7.1, 14); SER 15, 17 (§§ 6-8-3(i) & (j), 6-8-11). 

• Appellants claim that the Compact and Code give an unfair advantage 

to CCT-owned tobacco retailers.  However, Appellants fail to acknowledge 

that even tribally-owned outlets are required to comply with the Compact 

and the Code, including the requirement that they buy cigarettes from 

“certified” or state-licensed wholesalers that are subject to CCT’s wholesale 

tax on cigarettes.  SER 12 (¶ 7).   

• Appellants contend that CCT is paying into the Master Settlement 

Agreement (“MSA”) between the State of Washington and the tobacco 

companies or is otherwise collecting taxes on behalf of the State.  Dkt. 6 at 

10, 11, 14, 29.  In fact, CCT is not a party to the MSA and none of the 

revenue CCT collects from its wholesale cigarette tax is paid to the MSA 

fund or to the State.  SER 12 (¶ 7).  Rather, all of the revenue generated from 

CCT’s wholesale cigarette tax is used by CCT for “essential governmental 

services.”  SER 12 (¶ 8); ER 96 (¶ 25.1).   
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Instead of attempting to rebut these facts, Appellants proffer disjointed legal 

arguments in support of their effort to prevent CCT from complying with the 

Compact, and to seek refunds of taxes they erroneously believe they paid to CCT 

and the State.  These fallacious arguments largely duplicate arguments that counsel 

for Appellants has unsuccessfully asserted in proceedings challenging other 

cigarette tax compacts between the State and Washington-based tribes.  See Miller 

v. Wright, No. 3:11-cv-05395 RBL, 2011 WL 4712245 (W.D. Wash. Oct. 6, 2011); 

Lanphere v. Wright, No. C09-5462BHS, 2009 WL 3617752 (W.D. Wash. Oct. 29, 

2009); Matheson v. Gregoire, 139 Wash. App. 624, 161 P.3d 486 (2007).  The 

courts have uniformly rejected Appellants’ arguments, and this Court should do the 

same. 

SUMMARY OF ARGUMENT 

 The district court correctly determined it lacks subject matter jurisdiction 

over Appellants’ claims.  CCT is a federally-recognized Indian tribe with 

sovereign immunity, infra Part II(a), and CCT’s sovereign immunity has not been 

abrogated or waived, infra Part II(b).  It is well-established that tribal sovereign 

immunity extends to the commercial activities of the tribe, and also protects tribal 

officials acting in their official capacity.  Infra Part II(a).  The limited Ex parte 

Young exception to sovereign immunity does not apply in this case because 

Appellants (1) seek retrospective relief, (2) have failed to demonstrate that their 
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federal rights have been violated, and (3) have named individual defendants in this 

case solely for the purpose of circumventing CCT’s immunity.  Infra Part II(c). 

 Appellants’ claims suffer from at least two other defects that provide 

alternative bases on which the Court may affirm dismissal.  First, while Appellants 

seek to decimate the Compact between CCT and the State of Washington, they 

have failed to join the State in this case, and joinder is not feasible by virtue of the 

State’s Eleventh Amendment immunity.  The State has significant interests in this 

case, and equity and good conscience should not allow this action to proceed 

without the State, so the Court should dismiss this case pursuant to Fed. R. Civ. P. 

19.  Infra Part III.  Second, Appellants have failed to demonstrate constitutional 

standing in this case.  They have not articulated any redressable injury in fact that 

they have suffered from CCT’s implementation of the Compact, which serves to 

protect Appellants and other CCT-licensed tobacco retailers from the risk of 

double taxation (by both CCT and the State) that would likely result if the 

Compact were invalidated.  Infra Part IV.  

ARGUMENT 

I. STANDARD OF REVIEW 

 The district court dismissed this case pursuant to Fed. R. Civ. P. 12(b)(1) 

because CCT’s sovereign immunity deprives the court of subject matter 

jurisdiction over Appellants’ claims.  “‘The existence of subject matter jurisdiction 
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is a question of law reviewed de novo.’” United States v. Alisal Water Corp., 431 

F.3d 643 (9th Cir. 2005) (quoting Opera Plaza Residential Parcel Homeowners 

Ass’n v. Hoang, 376 F.3d 831, 833 (9th Cir. 2004)).   

 Appellants erroneously contend that “sovereign immunity is a defense and 

the burden of proof is on the tribe.”  Dkt. 6 at 27 (citing City of New York v. 

Golden Feather Smoke Shop, No. 08-CV-3966, 2009 WL 705815, *5 (E.D.N.Y. 

Mar. 16, 2009)).  Appellants misread the City of New York decision—that case 

involved a non-tribal defendant’s claim that it was protected by tribal sovereign 

immunity because it is an “arm of the tribe,” while the instant case involves claims 

asserted directly against CCT and its officers.  See id. at *4.  As the City of New 

York decision indicates, because this suit involves claims brought directly against 

CCT as a tribal entity and CCT officers, rather than a non-tribal entity claiming to 

be an “arm of the tribe,” the burden is on plaintiffs to affirmatively demonstrate 

subject matter jurisdiction.  See id. at *3 (quoting Garcia v. Akwesana Hous. Auth., 

268 F.3d 76, 84 (2d Cir. 2001).   

 This conclusion is consistent with well-established precedent establishing 

that the burden for establishing subject matter jurisdiction is on the party invoking 

the jurisdiction of the federal court (in this case, Appellants).  See Kokkonen v. 

Guardian Life Ins. Co. of Am., 511 U.S. 375, 377 (1994); McNutt v. General 

Motors Acceptance Corp., 298 U.S. 178, 189 (1936); In re Ford Motor 
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Co./Citibank (S. Dakota), N.A., 264 F.3d 952, 957 (9th Cir. 2001).  Indeed, federal 

courts are “presumed to lack jurisdiction in a particular case unless the contrary 

affirmatively appears.”  Stock West, Inc. v. Confederated Tribes of the Colville 

Reservation, 873 F.2d 1221, 1225 (9th Cir. 1989) (citing California ex rel. 

Younger v. Andrus, 608 F.2d 1247, 1249 (9th Cir. 1979)).   

 In determining whether the Court has subject matter jurisdiction, it “need not 

presume the truthfulness of the plaintiffs’ allegations.” White v. Lee, 227 F.3d 

1214, 1242 (9th Cir. 2000); see also Americopters, LLC v. FAA, 441 F.3d 726, 732 

n.4 (9th Cir. 2006).  Rather, in support of a motion to dismiss under Rule 12(b)(1), 

a party may submit “affidavits or any other evidence properly before the court” and 

“[i]t then becomes necessary for the party opposing the motion to present affidavits 

or any other evidence necessary to satisfy its burden of establishing that the court, 

in fact, possesses subject matter jurisdiction.”  St. Clair v. City of Chico, 880 F.2d 

199, 201 (9th Cir. 1989); see also Colwell v. Dep’t of Health and Human Serv., 

558 F.3d 1112, 1121 (9th Cir. 2009); Savage v. Glendale Union High School, Dist. 

No. 205, 343 F.3d 1036, 1039 n.2 (9th Cir. 2003), cert. denied, 541 U.S. 1009 

(2004).   

Here, CCT furnished two declarations and exhibits in support of its motion 

to dismiss.  SER 1-3 (First Sargent Declaration); SER 4-8 (Exhibits to First 

Sargent Declaration); SER 9-14 (Second Sargent Declaration); SER 15-19 (Exhibit 
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to Second Sargent Declaration).  These materials demonstrate that, contrary to 

Appellants’ contentions, CCT did not engage in “price fixing” or similar 

anticompetitive behavior.  Instead, these materials show that CCT’s adoption of the 

Compact with the State, and its implementation of the Compact through the Code, 

have the effect of equalizing the tax burden on cigarette commerce on and off the 

Colville Reservation through a tribal tax on cigarette wholesalers, none of whom 

are parties to this case.  Appellants have offered no counter-declarations or other 

evidence controverting CCT’s submissions, but instead rely on bald assertions that 

the Compact somehow constitutes price fixing.  The district court correctly 

determined that it is not bound by Appellants’ incorrect characterizations, which 

are rebutted by the plain language of the Compact, Code, and Sargent Declarations.   

Furthermore, there are at least two alternative grounds on which this Court 

may affirm the district court’s dismissal.  Specifically, dismissal is appropriate in 

this case because: (1) Appellants have failed to join the State, which is an 

indispensable party under Fed. R. Civ. P. 19; and (2) Appellants have failed to 

demonstrate that they have constitutional standing to pursue their claims.  The 

Court may affirm dismissal on either of these two alternative bases.  See Canyon 

County v. Syngenta Seeds, Inc., 519 F.3d 969, 975 (9th Cir. 2008) (“We may . . . 

affirm the dismissal on any ground supported by the record.”) (citing McKesson 
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HBOC, Inc. v. N.Y. State Common Ret. Fund, Inc., 339 F.3d 1087, 1090 (9th Cir. 

2003)).   

II. THE DISTRICT COURT CORRECTLY DISMISSED THIS CASE 
BECAUSE CCT’S SOVEREIGN IMMUNITY BARS THIS SUIT 

a. CCT is immune from suit. 

CCT is a federally-recognized sovereign Indian tribe with authority over its 

members and territory.  75 Fed. Reg. 60810 (2010).  The Supreme Court has 

repeatedly held that such tribes are immune from suit unless that immunity has 

been (1) expressly waived by the tribe, or (2) unequivocally abrogated by 

Congress.  Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58-59 (1976).  The Santa 

Clara Pueblo decision remains good law—the Supreme Court continues to uphold 

tribal sovereign immunity, reasoning that Congress will abrogate or modify the 

doctrine if and when it sees fit.  E.g., See Okla. Tax Com’n v. Potawatomi Ind. 

Tribe, 498 U.S. 505, 510 (1991) (“Potawatomi”) (“Congress has always been at 

liberty to dispense with such tribal immunity or to limit it. . . .  Instead, Congress 

has consistently reiterated its approval of the immunity doctrine. . . .  Under these 

circumstances, we are not disposed to modify the long-established principle of 

tribal sovereign immunity.”). 

Here, CCT’s implementation of the Compact is a valid exercise of CCT’s 

governmental authority. CCT’s tax applies only to wholesale deliveries of 

cigarettes to CCT-licensed retailers, and the tax is to be used solely for essential 
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governmental services.  ER 96 (¶ 25.1).  Appellants describe CCT as a market 

competitor, but this point is irrelevant—as the Supreme Court recognized in Kiowa 

Tribe of Oklahoma v. Mfg. Techs., 523 U.S. 751 (1998), the scope of tribal 

sovereign immunity is broad, extending to commercial as well as governmental 

activities of tribes, and even to off-reservation activities.  Id. at 760 (“Tribes enjoy 

immunity from suits on contracts, whether those contracts involve governmental or 

commercial activities and whether they were made on or off a reservation.”); see 

also Cook v. AVI Casino Enters., Inc., 548 F.3d 718, 725 (9th Cir. 2008) (Tribal 

immunity “applies to the tribe’s commercial as well as governmental activities.”) 

(citing Kiowa Tribe, 523 U.S. at 754); Allen v. Gold Country Casino, 464 F.3d 

1044, 1046 (9th Cir. 2006). 

Largely ignoring this binding precedent, Appellants appear to argue the 

immunity doctrine is inapplicable because they assert violations of federal laws of 

“general applicability.”  See Dkt. 6 at 33 (citing Donovan v. Coeur d’Alene Tribal 

Farms, 751 F.2d 1113 (9th Cir. 1985).  Donovan is inapposite—it involved federal 

enforcement of federal law, not a lawsuit brought by private parties such as 

Appellants.  Donovan was initiated by the Secretary of Labor to determine whether 

the Occupational Health and Safety Act permitted federal enforcement actions 

against tribes.  Thus, Donovan is a case involving “implicit limitations on tribal 

sovereignty” imposed by Congress, and has “nothing to with tribal sovereign 
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immunity” from suits by private parties, “which is not subject to implicit 

abrogation.”  See Vann v. Kempthorne, 534 F.3d 741, 747 n.3 (D.C. Cir. 2008).2  

Moreover, numerous decisions compel the conclusion that a tribe’s sovereign 

immunity can bar private claims asserting violation of federal laws of general 

applicability.  See, e.g., Dawavendewa v. Salt River Project Agricultural Improve-

ment and Power Dist., 276 F.3d 1150, 1161 (9th Cir. 2002) (tribal sovereign 

immunity bars claims against tribe for violations of Title VII of Civil Rights Act of 

1964); Bassett v. Mashantucket Pequot Tribe, 204 F.3d 343, 357 (2d Cir. 2000) 

(same re Copyright Act); Florida Paraplegic Ass’n v. Miccosukee Tribe, 166 F.3d 

1126, 1131 (11th Cir. 1999) (same re Americans with Disabilities Act).   

Appellants also appear to argue that there is a broad exception to sovereign 

immunity when a tribe is engaged in “proprietary functions with competitive 

advantages. . . .”  Dkt. 6 at 31-32 (citing Jefferson County Pharm. Ass’n v. Abbot 

Labs., 460 U.S. 150, 155 (1983)).  This argument is contradicted by Supreme 

Court precedent.  See Kiowa Tribe, 523 U.S. at 760 (“Tribes enjoy immunity from 

suits on contracts, whether those contracts involve governmental or commercial 

activities and whether they were made on or off a reservation.”).  Moreover, the 
                                                 
2 Throughout this case, Appellants have confused the concepts of tribal “sovereignty” and 
“sovereign immunity.”  However, as the D.C. Circuit recently reconfirmed in Vann, these two 
concepts are distinct, and it is erroneous to “treat every imposition upon tribal sovereignty as an 
abrogation of tribal sovereign immunity.”  534 F.3d at 747; see also Kiowa Tribe, 523 U.S. at 
755 (“To say substantive state laws apply to off-reservation conduct, however, is not to say that a 
tribe no longer enjoys immunity from suit.”). 
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Jefferson County decision does not support Appellants’ position, as that case did 

not concern sovereign immunity, but rather addressed the question of whether 

commercial government activity was subject to regulation under the Robinson-

Patman Act.  460 U.S. at 154; see also Miller v. Wright, No. 3:11-cv-05395, 2011 

WL 4712245, *3 (W.D. Wash. Oct. 6, 2011) (Jefferson County decision “has no 

bearing whatsoever on Indian sovereign immunity”).  Furthermore, the Jefferson 

County Court determined that drug sales were subject to federal regulation because 

“[t]he retail sale of pharmaceutical drugs is not ‘indisputably’ an attribute of state 

sovereignty.”  Id.  By contrast, the Supreme Court in Colville expressly recognized 

that CCT’s authority to tax cigarette sales is a “fundamental attribute of 

sovereignty which the tribes retain . . . .”  447 U.S. at 152. 

Appellants also confusingly contend that CCT’s sovereign immunity is not 

applicable in this case because CCT is not an “arm of the tribe.”  Dkt. 6 at 23-27.  

However, this case is not a suit against some tribally chartered corporate entity—

the parties named as defendants are the tribe itself as well as the elected members 

of the Colville Business Council (CCT’s governing body), and Tom Sargent 

(CCT’s Tobacco Code Administrator).  It cannot be seriously questioned that 

CCT’s sovereign immunity extends to the Colville Business Council and CCT’s 

Tobacco Code Administrator.  See Lantry v. Walker River Paiute Tribe Tribal 

Police, No. 3:06-cv-600-RCJ-VPC, 2011 WL 769974, *2 (9th Cir. Feb. 25, 2011) 
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(“[T]ribal immunity extends to entities that are agencies or administrative arms of 

the tribe.”) (citing In re Melvin J. White v. Confederated Tribes of the Colville 

Reservation, 139 F.3d 1268 (9th Cir. 1998); Allen, 464 F.3d at 1046 (9th 

Cir.2006); Bassett v. Mashantucket Pequot Tribe, 204 F.3d 343, 358 (2nd Cir. 

2000)).  

b. CCT’s sovereign immunity has been neither abrogated nor waived. 

The law in this jurisdiction is clear—tribal sovereign immunity prevents a 

suit against a tribe unless sovereign immunity has been (1) unequivocally 

abrogated by Congress, or (2) expressly waived by the tribe.   See e.g., Kiowa 

Tribe, 523 U.S. at 753-54; Potawatomi, 498 U.S. at 510 (1991); Santa Clara 

Pueblo, 436 U.S. at 58-59; Cook, 548 F.3d at 725; Allen, 464 F.3d at 1046.  

Appellants fail to offer any convincing argument that CCT’s sovereign immunity 

has been abrogated or waived. 

i. Abrogation 

Appellants fail to point to any specific statutory language that could 

conceivably constitute unequivocal abrogation of CCT’s sovereign immunity.  The 

only statutory provision that Appellants identify, see Dkt. 6 at 32, provides that, 

with some exceptions, “any person who shall be injured in his business or property 

by reason of anything forbidden in the antitrust laws may sue therefor in any 

district court of the United States . . . .”  15 U.S.C. § 15(a) (emphasis added).  
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Appellants argue that this language is sufficient to abrogate CCT’s immunity.  Dkt. 

6 at 33 (citing Krystal Energy v. Navajo Nation, 357 F.3d 1055, 1061 (9th Cir. 

2004)).   

Krystal Energy does not support Appellants’ abrogation argument.   In 

Krystal Energy, the Ninth Circuit reconfirmed that abrogation of tribal sovereign 

immunity “must be ‘unequivocally expressed’ in ‘explicit language’” and “may not 

be implied.”  357 F.3d at 1056 (quoting Kiowa Tribe, 523 U.S. at 759; Santa Clara 

Pueblo, 436 U.S. at 58).  Applying this standard, the Krystal Energy court found 

that section 106 of the Bankruptcy Code expressly abrogated tribal sovereign 

immunity by providing that “‘sovereign immunity is abrogated as to a 

governmental unit,’” and defining “governmental unit” to mean “all ‘foreign and 

domestic governments.’”  Id. at 1057 (quoting 11 U.S.C. §§ 106(a), 101(27) 

(emphasis in original).  Noting that this statutory language “explicitly uses the 

terms ‘sovereignty’ and ‘abrogate,’” id. at 1059, and that the “Navajo Nation is a 

specific example of a domestic government,” id. at 1060, the Court concluded that 

Congress had spoken “unequivocally” in abrogating the Navajo Nation’s sovereign 

immunity under section 106 of the Bankruptcy Act, id. at 1061.   

Unlike the statute at issue in Krystal Energy, none of the antitrust statutes 

mention “sovereign immunity” or “abrogation.”  Rather, the Krystal Energy 

decision indicates that the antitrust provision cited by Appellants, 15 U.S.C. § 
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15(a), which merely “authorize[s] suit in federal court,” does not abrogate tribal 

sovereign immunity.  See 357 F.3d at 1060.  This conclusion is consistent with 

Supreme Court guidance on the issue of whether the antitrust laws could be viewed 

as waiving sovereign immunity.  See Seminole Tribe of Florida v. Florida, 517 

U.S. 44, 73 n.16 (1996) (“[I]t has not been widely thought that the federal antitrust, 

bankruptcy, or copyright statutes abrogated the States’ sovereign immunity” and 

the Court “never has awarded relief against a State under any of those statutory 

schemes . . . .”); see also Town of Hallie v. City of Eau Claire, 471 U.S. 34, 39 

(1985) (holding that municipalities – as opposed to States – are not immune from 

the antitrust laws because they are not themselves sovereign).  The Western 

District of Washington (in response to nearly identical claims brought by Appellant 

Miller against the Puyallup Tribe) has also rejected the argument that the federal 

antitrust laws constituted an abrogation of tribal sovereign immunity.  Miller v. 

Wright, No. 3:11-cv-05395, 2011 WL 4712245 (W.D. Wash. Oct. 6, 2011) (“[T]he 

Supreme Court has held that the sovereign entities were not intended to be 

regulated under federal antitrust laws. . . .  Federal antitrust law does not apply to 

the Puyallup Tribe.”). 

ii. Waiver 

Appellants’ waiver arguments are also deeply flawed.   A waiver of tribal 

sovereign immunity is to be “strictly construed,” e.g., Ramey Const. v. Apache 
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Tribe of Mescalero Reservation, 673 F.2d 315, 320 (10th Cir. 1982), and there is a 

“strong presumption” against such waivers, Demontiney v. United States ex rel. 

Dept. of Interior, 255 F.3d 801, 811 (9th Cir. 2001).  It is well-established that 

tribal sovereign immunity can only be waived expressly by the tribe—an implied 

waiver is insufficient.  E.g., Santa Clara Pueblo, 436 U.S. at 58-59 (“It is settled 

that a waiver of sovereign immunity cannot be implied but must be unequivocally 

expressed.”); Allen, 464 F.3d at 1047 (“[W]aivers of tribal sovereign immunity 

may not be implied.”); In re White, 139 F.3d 1268, 1271 (9th Cir. 1998) 

(“[W]aiver may not be implied, but must be expressed unequivocally.”) (citing 

McClendon v. United States, 885 F.2d 627, 630 (9th Cir.1989)).   

Appellants appear to believe that there is an “arbitration clause” in the 

Compact, and that an “agreement to arbitrate waives sovereign immunity.”  Dkt. 6 

at 24 (citing C & L Enters. v. Citizen Band of Potawatomi Tribe, 532 U.S. 411, 423 

(2001); Tamiami Partners Ltd. v. Miccosukee Tribe, 177 F.3d 1212 (11th Cir. 

1999)).  This argument is flawed as a factual matter—there is no arbitration clause 

in the Compact.  The closest thing in the Compact is the mediation provision, 

which applies only to the “the parties” to the Compact (CCT and the State), and 

only allows these parties to submit disputes arising under the Compact to a 

mediator.  ER 93 (¶ 19.3).   

Case: 11-36001     04/10/2012     ID: 8133774     DktEntry: 10     Page: 29 of 56



 

19 
  

Moreover, contrary to Appellants’ intimations, there is no bright line rule 

that an arbitration clause waives tribal sovereign immunity.  Rather, as the cases 

cited by Appellants make clear, determining whether a tribe has waived its 

sovereign immunity is a fact-specific inquiry that turns on the particular language 

of the provision at issue.  See C & L Enters. 532 U.S. at 423; see also Tamiami 

Partners, 177 F.3d at 1224-25.  For example, in C & L Enterprises, the Supreme 

Court reaffirmed that a tribe’s waiver must be clear and not implied, id. at 418, and 

then analyzed the specific language of the arbitration clause at issue in that case to 

determine that “the Tribe clearly consented to arbitration and to the enforcement of 

arbitral awards in Oklahoma state court; the Tribe thereby waived its sovereign 

immunity” in an action to enforce an arbitration award.  Id. at 423. Unlike the 

agreement at issue in C & L Enterprises, the Compact contains no language 

indicating an intention to waive tribal immunity or consenting to the jurisdiction of 

state or federal courts.  To the contrary, the Compact expressly preserves CCT’s 

sovereign immunity.  ER 82 (¶ 1.1) (“Nothing in this Compact shall be construed 

as a waiver, in whole or in part, of either party’s sovereign immunity.”). 

Appellants also argue that CCT impliedly waived its sovereign immunity 

through its conduct.  E.g., Dkt. 6 at 25 (“[A] tribe abrogates and waives sovereign 

immunity when it operates a retail cigarette outlet.”) (citing Narragansett Indian 

Tribe v. Rhode Island, 449 F.3d 16, 24 (1st Cir. 2006)); Dkt. 6 at 26 (“A state/tribe 
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agreement waives sovereign immunity of the tribe.”) (citing Bldg. Inspector & 

Zoning Officer v. Wampanoag Aquinnah Shellfish Hatchery Corp., 818 N.E.2d 

1040, 1050 (Mass. 2004)); Dkt. 6 at 26 (“[C]ommercial activity is a critical factor 

in denying tribal sovereign immunity.”) (citing Gavle v. Little Six Inc., 555 N.W.2d 

284, 294 (Minn. 1996)).  Appellants’ implied waiver theories are invalid as a 

matter of law—the courts in this jurisdiction have been absolutely clear that a 

waiver must be unequivocal and express.  Santa Clara Pueblo, 436 U.S. at 58-59; 

Allen, 464 F.3d at 1047; In re White, 139 F.3d at 1271.  Indeed, two of the cases 

Appellants cite to support their implied waiver theory involved contractual 

language expressly waiving immunity.  See Narrangasett, 449 F.3d at 25-26 

(finding express waiver); Building Inspector, 818 N.E.2d at 1049-51 (same).  And 

in the third case cited by Appellants, the Minnesota Supreme Court noted the “high 

threshold on the issue of a tribe’s waiver of its sovereign immunity” and ruled that 

a tribe’s agreement to accept service of process did not waive the tribe’s sovereign 

immunity.   Gavle, 555 N.W.2d at 297-98.     

In sum, Appellants have failed to identify any express waiver of CCT’s 

immunity to this suit, and Appellants’ implied waiver theories are invalid as a 

matter of law.  Accordingly, CCT asks the Court to affirm the district court’s 

decision that its sovereign immunity is intact and extends to both CCT and the 

individual officers named as defendants.   
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c. The Ex parte Young exception to sovereign immunity is inapplicable. 

The general rule is that tribal sovereign immunity extends to tribal officials 

acting in their official capacity.  See, e.g., Cook, 548 F.3d at 727 (“Tribal sovereign 

immunity ‘extends to tribal officials when acting in their official capacity and 

within the scope of their authority.’”) (quoting Linneen v. Gila River Indian Cmty., 

276 F.3d 489, 492 (9th Cir. 2002)).  However, in Ex parte Young, 209 U.S. 123 

(1908), the Supreme Court created a narrow exception to sovereign immunity in 

suits (1) for prospective injunctive relief against officials of an otherwise immune 

sovereign (2) to prevent wrongful impairment of federally-protected rights.  

Virginia Office for Prot. and Advocacy v. Stewart, 131 S. Ct. 1632, 1639 (2011).  

Appellants’ claims satisfy neither of these elements. 

i. Ex parte Young is inapplicable because Appellants seek 
retrospective relief including damages. 

Appellants assert that Ex parte Young is applicable to their claims against 

the individually named CCT officers.  However, Appellants neglect to mention that 

they proffer many claims for retroactive relief that fall well outside of the Ex parte 

Young exception.  E.g., Dkt. 6 at 7 (“Miller and Tonasket seek an injunction, 

declaratory judgment and damages.”) (emphasis added); Dkt. 6 at 35 (“Plaintiff 

Miller seeks a refund of the Colville tribal tax he had paid Tonasket.”) (emphasis 

added); ER 73 (¶ A) (seeking “refunds of tribal cigarette taxes . . .”) (emphasis 

added); ER 76 (¶ J) (seeking “damages against Defendant Colville Tribe for 
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violation of the laws restraining trade and commerce . . .”) (emphasis added); ER 

76 (¶ J) (seeking “damages for negligence in implementing the tribal tax and 

torturous [sic] interference with Terry Tonasket’s business . . .”) (emphasis added); 

ER 77 (¶ A) (asking “[t]hat all Colville tribal tax and state sales tax charged to 

Plaintiff Daniel T. Miller . . . be refunded to him”) (emphasis added); ER 77 (¶ B) 

(asking “for a refund of the additional price caused by Defendants’ limitation of 

selected wholesalers . . .”) (emphasis added).  

The Supreme Court has made it clear that such claims for retrospective relief 

cannot proceed under the Ex parte Young exception.  Edleman v. Jordan, 415 U.S. 

651, 668 (1974); see also Virginia Office, 131 S. Ct. at 1638 (Ex parte Young 

doctrine does not apply “when the ‘judgment sought would expend itself on the 

public treasury or domain, or interfere with public administration.’”) (quoting 

Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S. 89, 101 n.11 (1984)); TFWS 

Inc. v. Schaefer, 242 F.3d 198, 204 (4th Cir. 2001) (Ex parte Young exception only 

available after determining that complaint “does not request money damages or 

other retrospective relief for past violations” but rather “alleges an ongoing 

violation of federal law and seeks only prospective relief . . . .”) (emphasis added).  

Because Appellants seek retrospective relief in the form of damages and refunds, 

their claims are not subject to the Ex parte Young exception. 
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ii. Ex parte Young is inapplicable because Appellants have 
provided no basis to conclude that their federal rights have been 
violated.  

Appellants also fail to establish that the second element of the Ex parte 

Young exception is satisfied, as Appellants have articulated no valid basis for 

concluding that CCT has violated their federal rights.   

Appellants’ claims are premised on unsupported assertions that have been 

clearly and unambiguously rebutted in the sworn declarations of Tom Sargent and 

the exhibits thereto.  For example, contrary to Appellants’ assertions, neither the 

Compact nor the Code require Appellant Tonasket to purchase cigarettes from 

State-approved wholesalers, but rather “specifically permit tribally-licensed 

retailers such as plaintiff Tonasket to obtain cigarettes from ‘self-certified 

wholesalers’ and ‘self-certified tribal wholesalers’ in addition to state-licensed 

wholesalers.”  SER 11 (¶ 6); see also ER 86, 89 (¶¶ 7.1, 14); SER 15, 17 (§§ 6-8-

3(i) & (j), 6-8-11).  Moreover, CCT does not require Appellants or wholesalers to 

sell their cigarettes at any minimum price—nothing in the Compact or Code sets 

minimum prices.  SER 11 (¶ 4).  Also, CCT-owned retailers, such as the Tribal 

Trails store mentioned in Appellants brief, do not engage in any unfair 

competition—they are subject to the same provisions of the Code as Appellant 

Tonasket, including the requirement that they buy cigarettes from “certified” or 
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state-licensed wholesalers that are subject to CCT’s wholesale tax on cigarettes.  

SER 12 (¶ 7).   

Appellants have not attempted to contest any of the facts established in the 

Sargent Declarations, but instead argue that the factual allegations asserted in their 

Amended Complaint are sufficient to justify application of the Ex parte Young 

exception.  Dkt. 6 at 21 (citing Burlington N. & Santa Fe Ry. Co v. Vaughn, 509 

F.3d 1085, 1092 (9th Cir. 2007); Big Horn Elec. Coop v. Adams, 219 F.3d 944, 

953 (9th Cir. 2000); Arizona Pub. Serv. v. Aspaas, 77 F.3d 1128, 1134 (9th Cir. 

1995)).  However, those decisions are inapposite—both Burlington Northern and 

Arizona Public Services involved unrebutted allegations that the defendant tribe 

had violated the plaintiff’s federal rights.  509 F.3d at 1089; 77 F.3d at 1134.3  In 

contrast, CCT has rebutted Appellants’ factual allegations, and Court should not 

defer to Appellants’ blatantly erroneous contentions.  See, e.g., Colwell, 558 F.3d 

at 1121 (“In support of a motion to dismiss under Rule 12(b)(1), the moving party 

may submit ‘affidavits or any other evidence properly before the court. . . .  It then 

becomes necessary for the party opposing the motion to present affidavits or any 

other evidence necessary to satisfy its burden of establishing that the court, in fact, 

possesses subject matter jurisdiction.’”) (citing St. Clair, 880 F.2d at 201).   

                                                 
3 In Big Horn Elec. Coop, the court determined on the merits whether any federal right had been 
violated before applying the Ex parte Young exception.  219 F.3d at 951-52. 
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Moreover, Appellants have failed to support their primary argument—that 

CCT’s implementation of the Compact violates federal antitrust statutes—with any 

applicable precedent.  Indeed, Appellants fail to acknowledge precedent indicating 

that Congress did not intend the antitrust statutes to apply to sovereign entities such 

as Indian tribes.  See Seminole Tribe, 517 U.S. at 73 n.16; Miller, 2011 WL 

4712245 at *4; see also Town of Hallie, 471 U.S. at 39.  Appellants also provide 

no authority for their argument that CCT’s imposition of a cigarette wholesale tax 

constitutes unlawful price fixing or unfair competition.  The only antitrust case 

Appellants cite that even touches on taxation is Freedom Holdings, Inc. v. Spitzer, 

357 F.3d 205, 226 (2d Cir. 2004), on which Appellants rely for the confounding 

proposition that CCT’s tax on wholesalers is an antitrust violation because the 

tobacco Master Settlement Agreement (“MSA”) was held to “violate the antitrust 

laws.”  Dkt. 6 at 31.  The relevancy of the MSA is a mystery—CCT is not a party 

to the MSA and does not collect taxes pursuant to the MSA.  SER 12 (¶ 8).  

Moreover, Appellants’ reliance on Freedom Holdings is misplaced, as the Ninth 

Circuit reached the opposite conclusion when it reviewed the MSA in Sanders v. 

Brown, 504 F.3d 903, 919 (9th Cir. 2007) (holding that plaintiffs “failed to show 

that the MSA implementing statutes are per se illegal under the Sherman Act.”); 

see also id. at 980 (noting that antitrust and constitutional challenges to the MSA 

have “largely been unsuccessful.”).  Furthermore, the Freedom Holdings court did 
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not hold that the MSA violated the Sherman Act, but remanded the case for further 

proceedings.  Appellants fail to mention that, on remand, the Freedom Holdings 

court denied relief on MSA claims because “plaintiffs have shown neither a 

likelihood of success on the merits nor irreparable damage . . . .”  Freedom 

Holdings, Inc. v. Spitzer, 447 F. Supp. 2d 230, 246 (S.D.N.Y. 2004).  This holding 

was affirmed on appeal.  Freedom Holdings, Inc. v. Spitzer, 408 F.3d 112 (2d Cir. 

2005). 

The other cases Appellants cite in support of their price fixing theory are 

even further afield—these cases did not involve taxation at all, but rather 

concerned efforts by private parties to artificially elevate the price for their goods 

through market manipulation.  For example, at issue in Ice Cream Liquidation, Inc. 

v. Land O’Lakes, Inc., 253 F. Supp. 2d 262 (D. Conn. 2003) (cited in Dkt. 6 at 30), 

were allegations that the defendant dairy farmers had engaged in unlawful price 

fixing by intentionally manipulating the price by which butter was traded.  Id. at 

269-70.  Likewise, in Catalano, Inc. v. Target Sales, Inc., 446 U.S. 643 (1980) 

(cited in Dkt. 6 at 30), the Supreme Court determined that an agreement amongst 

beer wholesalers to “terminate the practice of giving credit” was “tantamount to an 

agreement to eliminate discounts, and thus falls within the traditional per se rule 

against price fixing.”  Id. at 648 (footnote omitted); see also Gen. Cinema Corp. v. 

Buena Vista Distrib. Co., Inc., 532 F. Supp. 1244, 1248 (C.D. Cal. 1982) (cited in 
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Dkt. 6 at 30) (price fixing claim brought by private motion picture distributor 

against private theater owners); Rochez Bros., Inc. v. N. Am. Salt Co., Inc., No. 94-

1131, 1994 WL 735932 (W.D. Pa. Nov. 2, 1994) (cited in Dkt. 6 at 31-32) (price 

fixing claim brought by private road salt applicator against private salt distributor).  

Even a cursory review of these cases makes it clear that CCT has not violated the 

federal antitrust statutes. 

In addition to claiming antitrust violations, Appellants assert that their 

federal rights have been violated because the taxation scheme exceeds CCT’s 

authority as established in Montana v. United States, 450 U.S. 544 (1981), and its 

progeny.  See Dkt. 6 at 16-19.  This argument is also flawed for several reasons.  

First, it is again based on a faulty premise—as established in the unrebutted 

Sargent Declarations, CCT does not impose cigarette taxes on Appellants.  Rather, 

as the Supreme Court established in Wagnon v. Prairie Band Potawatomi Nation, 

546 U.S. 95 (2005), another Supreme Court decision that Appellants ignore, 

because CCT does not require the wholesaler to pass the tax through the chain of 

commerce, and because neither retailers nor consumers are legally responsible to 

pay the wholesale tax, the incidence of CCT’s cigarette tax is on the wholesaler.  

See id. at 102-05; see also Confederated Tribes and Bands of the Yakama Indian 

Nation v. Gregoire, No. 10-35776, 2011 WL 4430858, *5-6 (9th Cir. Sept. 23, 

2011).  Second, even if CCT did tax retail cigarette sales to members and non-
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members occurring at the Stogie Shop, the Supreme Court, in the Colville case, 

expressly upheld CCT’s right to impose cigarette taxes on retail transactions at 

smoke shops with non-members, 447 U.S. at 152, and also denied any special right 

of tribal retailers under federal law to market a state tax exemption on cigarette 

sales to non-members, id. at 154-55.  Third, Appellants’ argument fails to address 

Supreme Court and Ninth Circuit precedent expressly recognizing the inherent 

authority of tribes to regulate the conduct of their own members, such as Appellant 

Tonasket, who operate their businesses on tribal trust land.  Potawatomi, 498 U.S. 

at 509; see also Water Wheel Camp Rec. Area, Inc. v. LaRance, 642 F.3d 802, 808-

12 (9th Cir. 2011) (holding tribes can regulate on-reservation commerce between 

members and non-members, especially commerce occurring on trust lands).  

Fourth, Appellants fail to address the explicit holding of the Supreme Court that 

tribes and states may “enter into agreements . . . to adopt a mutually satisfactory 

regime for the collection of this sort of tax” on cigarettes.  Potawatomi, 498 U.S. at 

514; see also Colville, 447 U.S. at 161-62 (citing problems arising from lack of 

cooperation regarding taxation between Tribes and State).   

Appellants also argue that various aspects of CCT’s implementation of the 

Compact violate the commerce clause and/or Indian commerce clause.  See Dkt. 6 

at 13-14.  Like Appellants’ other arguments, these commerce clause theories are 

infirm for several reasons.  First, Appellants’ commerce clause arguments are 

Case: 11-36001     04/10/2012     ID: 8133774     DktEntry: 10     Page: 39 of 56



 

29 
  

again based on erroneous factual assertions—contrary to Appellants 

characterizations, CCT does not limit Appellant Tonasket to only state-certified 

wholesalers, and CCT does not require Appellant Tonasket to pay any state sales 

tax on cigarettes (or any tax on cigarettes for that matter, since the incidence of the 

tax is on the wholesaler).  Second, Appellants’ commerce clause arguments ignore 

the Colville decision, in which the Supreme Court determined that both the State 

and the Tribes could impose taxes on cigarettes sold on the Colville Reservation.  

447 U.S. at 152-3, 157.  Third, Appellants fail to provide any precedent indicating 

that limitations found in the “dormant” commerce clause or Indian commerce 

clause apply to tribal governments such as CCT.  See Means v. Navajo Nation, 432 

F.3d 924, 932 (9th Cir. 2005) (“[U]nlike states, when Indian tribes exercise their 

sovereign authority they do not have to comply with the United States 

Constitution.”); see also Santa Clara Pueblo, 436 U.S. at 56 (“As separate 

sovereigns pre-existing the Constitution, tribes have historically been regarded as 

unconstrained by those constitutional provisions framed specifically as limitations 

on federal or state authority.”).4   

                                                 
4 Because such limiting constitutional provisions are not directly applicable to tribes, Appellants’ 
unsubstantiated claims that CCT’s cigarette taxation scheme violates the due process clause of 
the Fourteenth Amendment (Dkt. 6 at 17) and constitutes “classic unconstitutional taxation 
without representation”  (Dkt. 6 at 29-30) are also without merit.  See Santa Clara Pueblo, 436 
U.S. at 56; see also Nevada v. Hicks, 533 U.S. 353, 383 (2001) (“[I]t has been understood for 
more than a century that the Bill of Rights and the Fourteenth Amendment do not of their own 
force apply to Indian tribes.”).  Instead, tribes are instead bound by the Indian Civil Rights Act, 
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Moreover, even if the dormant commerce clause were applicable to CCT, 

none of the cases Appellants cite in support of the proposition that CCT has 

imposed an unlawful burden on interstate commerce.  Those cases all involved 

state regulatory schemes that burdened out-of-state commerce more significantly 

than in-state commerce.  See, e.g., Camps Newfound/Owatonna, Inc. v. Town of 

Harrison, 520 U.S. 564, 575-76 (1997) (Maine tax exemption that benefited in-

state institutions more than out-of-state institutions violated Commerce Clause); 

Associated Indus. of Missouri v. Lohman, 511 U.S. 641, 643 (1994) (Missouri use 

tax on out-of-state goods impermissibly discriminated against interstate commerce 

because it was not equal to sales tax on in-state goods); New Energy Co. of Indiana 

v. Limbach, 486 U.S. 269, 275-77 (1988) (Ohio sales tax credit applicable only for 

sale of ethanol produced in Ohio and other states that subsidize ethanol production 

violated Commerce Clause); Am. Trucking Ass’ns v. Scheiner, 483 U.S. 266, 284-

87 (1987) (Pennsylvania flat vehicle taxes violated Commerce Clause because they 

burdened out-of-state trucking more than in-state vehicles).  By contrast, the 

wholesale cigarette tax at issue in this case applies equally to all wholesalers that 

sell to CCT-licensed cigarette retailers, regardless of whether such wholesalers are 

located within the Colville Reservation, elsewhere in Washington State, or outside 

                                                                                                                                                             
25 U.S.C. §§ 1301 et seq. (“ICRA”).  ICRA does not provide for federal court jurisdiction, 
however, except for habeas corpus relief.  Santa Clara Pueblo, 436 U.S. at 58-60. 
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of Washington, and results in an equalized total tax burden on on-Reservation and 

off-Reservation cigarette transactions. 

In sum, the applicable precedent and unrebutted facts show that Appellants 

have failed to articulate any plausible theory supporting the conclusion that the 

Compact and CCT’s implementation of it through its cigarette tax violates 

Appellants’ federal rights.5  Indeed, the Supreme Court has expressly upheld 

CCT’s imposition of cigarette taxes on sales by CCT members such as Tonasket to 

non-members such as Miller.  Colville, 447 U.S. at 152.  Accordingly, the Court 

should hold that CCT’s immunity extends to the tribal officials named in this case. 

iii. Ex parte Young may not be used as an end run around CCT’s 
sovereign immunity. 

Another defect in Appellants’ case is their failure to identify any specific 

actions or conduct of the individually named tribal officers that give rise to 

Appellants’ requests for relief.  Rather, Appellants’ claims against the individual 

officers are asserted “because of their official capacities—that is, because the 

powers they possess in those capacities enable them to grant the plaintiffs relief on 

behalf of the tribe.”  Native Am. Distrib. v. Seneca-Cayuga Tobacco Co., 546 F.3d 

1288, 1296 (10th Cir. 2008) (emphasis in original).  Indeed, Appellants 
                                                 
5 In addition to Appellants’ antitrust and constitutional theories described above, Appellants 
contend that the common law “revenue rule” prohibits CCT’s cigarette taxation scheme.  Dkt. 6 
at 29-30.  This argument is plainly flawed—it is based on the erroneous premise that CCT, in 
implementing the Compact, is collecting taxes on behalf of the State.  See ER 96 (¶ 25.1) (all 
revenue generated from CCT’s wholesale cigarette tax is used by CCT for “essential 
governmental services”).  
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unabashedly admit, at least with respect to their antitrust theories, that Tom 

Sargent is named in this case because he is “the cigarette administrator of the Tribe 

and that the Tribe’s actions are anti-competitive.”  Dkt. 6 at 20 (emphasis added). 

Appellants should not be permitted to use the Ex parte Young exception as 

an “end run around tribal sovereign immunity.”  Dawavendewa, 276 F.3d at 1160; 

see also Virginia Office, 131 S. Ct. at 1638 (Ex parte Young doctrine “does not 

apply ‘when the state is the real, substantial party in interest.’”) (quoting 

Pennhurst, 465 U.S. at 101); Cook, 548 F.3d at 727 (“[A] plaintiff cannot 

circumvent tribal immunity ‘by the simple expedient of naming an officer of the 

Tribe as a defendant, rather than the sovereign entity.’”) (quoting Snow v. Quinault 

Indian Nation, 709 F.2d 1319, 1322 (9th Cir. 1983)).  To prevent such misuse, the 

Ninth Circuit has instructed that even claims for prospective relief against 

individual officers are barred if “the relief sought would work an intolerable 

burden on governmental function” such as “prevent[ing] the absent tribes from 

exercising sovereignty over the reservations allotted to them by Congress.”  

Shermoen v. United States, 982 F.2d 1312, 1320 (9th Cir. 1992).   

Here, CCT’s sovereignty would be significantly and intolerably burdened if 

the Court were to reverse the district court’s dismissal on the basis of CCT’s 

sovereign immunity.  Such a holding would prevent CCT from enforcing the Code 

on tribal trust lands, which the Supreme Court has recognized is a fundamental 
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aspect of the CCT’s sovereignty.  Colville, 447 U.S. at 152  (“The power to tax 

transactions occurring on trust lands and significantly involving a tribe or its 

members is a fundamental attribute of sovereignty which the tribes retain unless 

divested . . . .”) (emphasis added).  As a result, CCT would be deprived of 

important revenues that, under the Compact, are used by CCT “only for essential 

governmental services.”  ER 96 (¶ 25.1).  CCT would also be forced to violate its 

contractual obligations with the State of Washington, despite the Supreme Court’s 

encouragement of such agreements.  Potawatomi, 498 U.S. at 514. 

 CCT’s sovereign immunity, which has not been abrogated or waived, 

is an absolute bar to Appellants’ claims against CCT as a tribal entity.  The claims 

asserted against individual CCT officers are also barred because Appellants seek 

retrospective relief, have failed to identify any federal rights that have been 

violated, and have named the individual defendants solely for the purpose of 

circumventing CCT’s immunity.  Accordingly, the Court should affirm the district 

court’s determination that it lacked subject matter jurisdiction.   

III. THE COURT SHOULD AFFIRM DISMISSAL BECAUSE APPELLANTS 
HAVE FAILED TO JOIN THE STATE OF WASHINGTON  

While the district court dismissed this case on the basis of CCT’s sovereign 

immunity, its decision highlighted another fatal flaw that independently warrants 

dismissal.  Specifically, the district court agreed with CCT’s argument “that the 

State has significant interests in this case that would be affected if the Court were 
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to grant the relief that [Appellants] request.”  Tonasket, 2011 WL 5508992 at *3.  

In light of the State’s “significant interests” in this case, and the State’s 

unavailability by virtue of its Eleventh Amendment immunity, the Court should 

dismiss this case pursuant to Fed. R. Civ. P. 19(b).6  

Appellants attempt to obfuscate the State’s interests in this case by 

characterizing their claims as challenging the “validity of tribal law.”  Dkt. 6 at 38.  

However, review of Appellants’ Amended Complaint unambiguously 

demonstrates that Appellants seek to bar CCT’s implementation of the Compact, 

which is a contract between CCT and the State.  E.g., ER 43-44 (¶ 20) (arguing 

that “[t]he Tribe/State Compact in which [CCT] agreed to force Tonasket to sell at 

the same minimum price as cigarettes sold at retail in the entire State of 

Washington, is a violation of federal antitrust law by a market competitor”); ER 74 

(¶ C) (asking the district court to “determine and declare that Plaintiff Terry 

Tonasket is not bound by any State/Tribe agreement on cigarette sales”); ER 74 (¶ 

D) (asking the district court to “temporarily, preliminarily and permanently enjoin 

the prospective application of the cigarette contract against Plaintiff Tonasket”); 

ER 75 (¶ F) (requesting “a declaration that any agreement or contract entered into 

by the Tribe and State cannot be imposed or any way applied to Plaintiff Terry 

                                                 
6 Rule 19 formerly spoke of “necessary” and “indispensable” parties.  It was altered in 2007 for 
“stylistic” reasons but the “substance and operation of the rule . . . are unchanged.”  Rep. of 
Philippines v. Pimentel, 553 U.S. 851, 855-56 (2008). 
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Tonasket”).  Regardless of how Appellants attempt to reframe this case on appeal, 

it is clear that they seek to prevent CCT from implementing the Compact, to which 

the State is a party.  Cf. Mudarri v. Washington, 147 Wash. App. 590 (2008) 

(barring both “direct” and “indirect” attacks on tribal/state gaming compact under 

Rule 19 in absence of tribe). 

Moreover, the relief Appellants’ seek in this case would directly infringe on 

the State’s interests as well as the interests of CCT.  For example, Appellants seek 

an order barring CCT from sharing information with the State and requiring CCT 

to protect Appellant Tonasket’s “right to purchase or sell cigarettes . . . free of 

reciprocal tax or state interference of any kind.”  ER 74 (¶ E) (emphasis added).  

They also seek an order “restraining [CCT] from monopolizing or balkanizing with 

the State of Washington or others to protect cigarette sales or affect Indian 

commerce in the State of Washington.” ER 74 (¶ H) (emphasis added).  Appellants 

further request that “all the Colville tribal tax and state sales tax charged to 

Plaintiff Daniel T. Miller at the point of purchase of cigarettes on the Colville 

Indian Reservation be refunded to him.”  ER 77 (¶ A) (emphasis added).  This 

relief is unavailable because the State is not named as a defendant and would thus 

not be subject to an order in this case requiring it to refrain from interfering with 

Appellants’ business or refunding taxes it purportedly collected from Appellants.  
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Accordingly, “the court cannot accord complete relief among existing parties.”  

Fed. R. Civ. P. 19(a)(1)(A).   

Furthermore, even if the Court could somehow provide the relief requested 

by Appellants, disposition of this action in the State’s absence would “practically 

impair or impede” both CCT and the State’s interests in the Compact, and would 

leave CCT “subject to a substantial risk of incurring . . . inconsistent obligations” 

due to CCT’s continuing obligations under the Compact, which CCT could not 

satisfy if the Court granted the relief sought by Appellants.  See Fed. R. Civ. P 

19(a)(1)(B)(i)-(ii).  Indeed, longstanding binding precedent establishes that when 

the validity of an agreement is at issue, all signatories must be joined in litigation 

that threatens its validity.  Lomayaktewa v. Hathaway, 520 F.2d 1324 (9th Cir. 

1975) (“In actions involving contractual rights, all parties to the contract are 

indispensable”); Equal Employment Opportunity Comm’n v. Peabody W. Coal Co., 

610 F.3d 1070, 1082 (9th Cir. 2010); Dawavendewa v. Salt River Project Agric. 

Improvement & Power Dist., 276 F.3d 1150, 1156-57 (9th Cir. 2002) (“[T]oday we 

reaffirm the fundamental principle . . . : a party to a contract is necessary, and if not 

susceptible to joinder, indispensable to litigation seeking to decimate that 

contract”) (emphasis added). This principle has barred lawsuits seeking to 

invalidate tribal-state agreements when one party is not before the court.  E.g., 

Wilbur v. Locke, 423 F.3d 1101, 1111-12 (9th Cir. 2005), overruled on other 
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grounds, Levin v. Commerce Energy, 130 S. Ct. 2323 (2010) (tribal-state cigarette 

tax compact); Am. Greyhound Racing v. Hull, 305 F.3d 1015, 1027 (9th Cir. 2002) 

(tribal-state gaming compact). 

While this case significantly implicates the State’s interests, joinder of the 

State in this case is not feasible because the State is immune under the Eleventh 

Amendment.  See, e.g., Alabama v. North Carolina, 130 S. Ct. 2295, 2315 (2010); 

Blatchford v. Native Vill. of Noatak, 501 U.S. 775, 779 (1991); Oneida Ind. Nation 

v. County of Oneida, 617 F.3d 114, 131- 35 (2d Cir. 2010).  There is no basis to 

argue that the State has waived its Eleventh Amendment immunity, as such waiver 

must be “‘stated by the most express language or by . . . overwhelming implication 

. . . .’”  Cabazon Band of Mission Indians v. Wilson, 124 F.3d 1050, 1057 (9th Cir. 

1997).  Rather than waiving the State’s immunity, the Compact expressly preserves 

the State’s sovereign immunity (as it does CCT’s).  ER 82 (¶ 1.1).  

Because it is not feasible to join the State in this case, the Court should 

dismiss this case because “equity and good conscience” do not allow the action to 

proceed among the existing parties.  See Fed. R. Civ. P. 19(b).  A judgment 

invalidating the tribal-state Compact would prejudice both CCT and the State.  

Fed. R. Civ. P. 19(b)(1).  Specifically, the Compact represents a finely wrought 

effort to balance the multiple sovereign interests that the compacting parties have 

in cigarette taxation and regulation that had led to decades of disputes.  Tribal-
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State cooperation regarding cigarette taxation was strongly encouraged by the 

Supreme Court in Colville, 447 U.S. at 161-62 (citing problems arising from non-

cooperation), as well as Potawatomi, 498 U.S. at 514 (specifically authorizing 

mutually satisfactory tribal/state tax regimes).  The State (as well as CCT) would 

be prejudiced by the jettisoning of the Compact in its absence.  The Compact is the 

centerpiece of the lawsuit, and the relief requested would impair the benefits of the 

Compact negotiated by both parties to it. 

Furthermore, Appellants identify no way to reduce this prejudice either to 

the State or CCT through protective provisions in a judgment, possible shaping of 

relief, or other measures.  See Fed. R. Civ. P. 19(b)(2).  To the contrary, Appellants 

are explicitly hostile to the interests of both CCT and the State, and seek to 

invalidate benefits both to CCT and the State that flow from state-tribal 

cooperation regarding the regulation and taxation of cigarettes.  In this case, 

barring application of the Compact (and tribal law implementing it) to Appellant 

Tonasket’s operation would eviscerate the Compact, and put CCT in violation of 

its obligations to the State to eliminate a tax harbor already determined to be 

unlawful by the Supreme Court in Colville and Potawatomi.  Without the 

Compact, CCT knows of no way that it could prevent the State from enforcing 

state tax laws on-reservation, especially with respect to sales to non-Indian 

purchasers.  Appellants identify no way in which a judgment rendered on their 
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claims in the State’s absence would be adequate, and CCT knows of none.  See 

Fed. R. Civ. P. 19(b)(3).   

Despite the State’s obvious and significant interests in this case, Appellants 

argue that they are not required to join the State because there is “no reason to 

believe that the Indian tribe would not make all the arguments.”  Dkt. 6 at 40 

(citing Lyon v. Gila River Indian Cmty., 626 F.3d 1059, 1071 (9th Cir. 2010)).  The 

Lyon case does not support the proposition that CCT can adequately represent the 

State’s interests in this case.  In Lyon, the Court determined that the general rule 

that the United States is an indispensable party to “an action to establish an interest 

in Indian lands held by the United States in trust” did not apply in a case “where 

the tribe has filed the claim to protect its own interest.”  626 F.3d at 1069 

(emphasis in original).  Unlike in Lyon, the instant case was not initiated by a tribe 

to protect its interests, but was initiated by Appellants in an effort to eviscerate the 

Compact.  Moreover, in Lyon, the interests of the United States and the tribe were 

aligned, whereas the instant case arises from a long history of conflict between 

CCT and the State regarding jurisdiction to tax cigarette sales on the Colville 

Reservation.  See Colville, 447 U.S. at 141-45.  Indeed, one of the State’s stated 

interests in entering into cigarette tax compacts with the tribes is to “enhance 

enforcement of the state’s cigarette tax law, ultimately saving the state money and 

reducing conflict.”  RCW 43.06.450.  CCT’s interests are very different, but it 
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entered into the Compact to protect its sovereign taxing authority and to protect 

CCT-licensed cigarette retailers from the risk of double-taxation that would likely 

occur in the Compact’s absence.   

IV. THE COURT SHOULD AFFIRM DISMISSAL BECAUSE APPELLANTS 
LACK STANDING 

Constitutional standing is a necessary component of federal court subject 

matter jurisdiction.  In re Palmdale Hills Prop., LLC, 654 F.3d 868, 873 (9th Cir. 

2011).  To demonstrate constitutional standing, the party asserting jurisdiction (in 

this case Appellants) has the burden to demonstrate:  (1) it has suffered an “injury 

in fact” that is “concrete and particularized” and “actual or imminent, not 

conjectural or hypothetical”; (2) the injury is “fairly traceable to the challenged 

action of the defendant”; and (3) “it is likely, as opposed to merely speculative, 

that the injury will be redressed by a favorable decision.”  Id.; see also Lujan v. 

Defenders of Wildlife, 504 U.S. 555 (1992).  Because constitutional standing goes 

to the Court’s subject matter jurisdiction, it may be raised at any time, including 

for the first time on appeal.  Laub v. Dep’t of Interior, 342 F.3d 1080, 1085 (9th 

Cir. 2003). 

Appellants have failed to demonstrate that they suffered an “injury in fact” 

sufficient to support constitutional standing.  Appellants claim they are injured 

because CCT’s implementation of the Compact prevents them from selling 

cigarettes free of tax.  However, in Colville, the Supreme Court expressly held that 
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there is no right to market a tax exemption for non-member cigarette sales.  447 

U.S. at 155 (“We do not believe that principles of federal Indian law, whether 

stated in terms of pre-emption, tribal self-government, or otherwise, authorize 

Indian tribes thus to market an exemption from state taxation to persons who 

would normally do their business elsewhere.”); see also id. at 157 (“[A]lthough the 

result of these [State cigarette] taxes will be to lessen or eliminate tribal commerce 

with nonmembers, that market existed in the first place only because of a claimed 

exemption from these very taxes.”).  Appellants’ inability to exploit a perceived 

tax exemption to which they have no right is not the type of injury that creates a 

justiciable case or controversy.7 

Moreover, Appellants’ perceived injury is conjectural at best.  The Supreme 

Court has held that, in the absence of an agreement between the State and CCT, 

both the State and CCT may impose their taxes on cigarette transactions between 

CCT-licensed retailers and non-members.  Colville, 447 U.S. at 152-55.  

Consistent with this holding, in briefing submitted to this Court, Appellants admit 

they would be required to pay the State’s equivalent taxes if CCT were barred from 

implementing the Compact.  Dkt. 6 at 36 (“[T]he State can directly enforce its 

MSA collection against Tonasket without tribal agreement.”); see also id. at 39 

                                                 
7 Appellant Miller’s purported injury is even more dubious than the injury alleged by Appellant 
Tonasket.  Miller apparently travels “round trip” from Spokane Valley to the Stogie Shop, a 
distance of approximately 140 miles each way, to exploit a perceived tax exemption to which he 
has no right.  Dkt. 6 at 17.   
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(“The State has pursued Tonasket before without the tribal compact.”) (citation 

omitted).  Accordingly, by Appellants’ own admissions, they are not injured by the 

Compact; rather, the Compact protects them from the risk of double-taxation from 

the State and the Tribes, which the Colville Court anticipated as a consequence of 

CCT and the State’s inability to reach agreement on cigarette taxation.  447 U.S. at 

154-55.   

In addition, Appellants’ injuries are not redressable.  Because the State is not 

a party to this case, there is nothing that the Court can do to protect Appellants 

from the likelihood that the State will impose its cigarette taxes on them if the 

Compact were invalidated.  Indeed, one of the reasons CCT entered into the 

Compact was to protect CCT-licensed retailers from the State’s imposition of 

cigarette sales tax, which the Colville Court determined would be permissible 

absent an agreement between CCT and the State.  Because Appellants have failed 

to join the State as a party in this case, the Court is powerless to protect 

Appellants’ from the State’s imposition of cigarette taxes, and therefore cannot 

provide redress for Appellants’ purported injuries relating to their desire to exploit 

a perceived tax exemption for non-member cigarette sales. 

 Finally, the tribal tax at issue is not on either Appellant, but on cigarette 

wholesalers, who are not parties to this action.  Longstanding principles of tax law 

provide that, generally, only the taxpayer has standing to challenge an assessment 
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or claim a refund of taxes paid.  See, e.g., United States v. Formige, 59 F.2d 206, 

208 (D.C. Cir. 1981); Moyer v. Mathas, 458 F.2d 431, 434 n. 4 (5th Cir. 1972); 

Graham v. United States, 243 F.2d 919, 922 (9th Cir. 1957); Dominion Trust Co. 

of Tennessee v. United States, 786 F. Supp. 1321, 1327 (M.D. Tenn. 1991).  A 

party seeking to assert the injury of another must overcome a presumption against 

third-party standing. Miller v. Albright, 523 U.S. 420, 445 (1998) (O’Conner & 

Kennedy, concurring).  Such a party must demonstrate, among other things, that he 

or she has “a close relation to the third party,” as well as “some hindrance to the 

third party’s ability to protect his or her own interests.”  Powers v. Ohio, 499 U.S. 

400, 411 (1991).  See also Singleton v. Wulff, 428 U.S. 106, 114-16 (1976); 

Saladino v. United States, 62 Fed. Cl. 782, 793 (Fed. Cl. 2004).  Appellants do not 

even attempt to show that the requirements of third-party standing are present here. 

CONCLUSION 

 For the reasons above, CCT respectfully requests that the Court affirm the 

district court’s decision to dismiss this case with prejudice. 

 Dated: April 10, 2012. 
s/Richard M. Berley 
Richard M. Berley, WSBA # 9209 
Brian C. Gruber, WSBA # 32210 
Joshua Osborne-Klein, WSBA # 36736 
ZIONTZ, CHESTNUT, VARNELL,  
  BERLEY & SLONIM 
2101 Fourth Avenue, Suite 1230 
Seattle, WA 98121 
Attorneys for Defendants-Appellees 
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CERTIFICATE OF COMPLIANCE 

Pursuant to Federal Rule of Appellate Procedure 32(a)(7)(C) and Ninth 

Circuit Rule 32-1, I certify that the foregoing Answering Brief of Appellees is 

proportionally spaced, 14-point Times New Roman font and contains 10,312 

words. 

 Dated: April 10, 2012. 

s/Richard M. Berley 
Richard M. Berley, WSBA # 9209 
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CERTIFICATE OF SERVICE 

I hereby certify that on April 10, 2012, I electronically filed the foregoing 

Defendant-Appellee’s Answering Brief with the Clerk of the Court for the United 

States Court of Appeals for the Ninth Circuit by using the appellate CM / ECF 

System which will send notification of such filing to all counsel of record. 

I further certify that I have filed four copies of the Supplemental Excerpts of 

Record with the Clerk of the Court via first class mail, postage prepaid, and served 

one copy of the Supplemental Excerpts of Record on counsel for appellants via 

first class mail, postage prepaid, addressed as follows: 

Robert E. Kovacevich 
818 W. Riverside Ave., Ste. 525 
Spokane, Washington 99201 
 

Dated: April 10, 2012. 

s/Richard M. Berley 
Richard M. Berley, WSBA # 9209 
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