
IN THE UNITED STATES DISTRICT COURT FOR THE 

WESTERN DISTRICT OF OKLAHOMA 

 

JENNIFER ROSSER,    ) 

       ) 

 Plaintiff,     ) 

       ) 

vs.       ) Case No.: CIV-2012-1024-C 

       ) 

JOHN HENRY ROSSER III, and   ) 

CARLA D. HADDOX, JUDGE OF THE   ) 

ABSENTEE SHAWNEE TRIBAL COURT, ) 

       ) 

 Defendants.     ) 

 

MOTION TO DISMISS FOR LACK OF JURISDICTION DUE TO JUDICIAL 

IMMUNITY, LACK OF JURISDICTION OVER THE SUBJECT MATTER AND 

FAILURE TO STATE A CLAIM AND BRIEF IN SUPPORT 

 

COMES NOW the defendant CARLA D. HADDOX, District Judge of the Absentee 

Shawnee Tribal Court and moves this court to dismiss this action because: 

1. Plaintiff has brought suit against Defendant Haddox, who is a sitting judge based on a 

decision rendered by her in her judicial capacity; 

2. This court lacks jurisdiction as Plaintiff has failed to exhaust all available appellate 

remedies in the Absentee Shawnee Tribal Courts; and 

3. The Plaintiff has failed to state a claim for which relief can be granted as the 

Absentee Shawnee Tribal Court does not have the minor children in their custody nor 

has the Absentee Shawnee Tribal Court required any jurisdiction to decline 

jurisdiction. 

BRIEF IN SUPPORT 

Introduction  

 This matter involves a civil divorce, guardianship and custody issues that arose between 

Plaintiff and Defendant Rosser.  Issues concerning the jurisdiction between the District Court of 
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McClain County and the District Court of the Absentee Shawnee Tribe of Indians of Oklahoma 

are still pending and unresolved by the respective courts.  More importantly, after the two courts 

issue their final orders, Plaintiff shall have appellate rights by appealing the decisions to the 

highest courts in the State of Oklahoma and the Absentee Shawnee Tribe.  Additionally, Plaintiff 

failed to properly present the facts of these proceedings.  

DEFENDANT HADDOX STATEMENT OF FACTS 

1. Plaintiff and Defendant Rosser were legally married on December 6, 2005 and that 

marriage resulted in the birth of two minor children, R.R. and J.R. between the parties. 

2. A third minor child, K.T., resided with the Plaintiff and Defendant Rosser during their 

marriage.  

3. K.T. is the biological daughter of the Plaintiff, however Defendant Rosser is not the 

biological child of Defendant Rosser. 

4. Plaintiff is a member of the Choctaw Nation of Oklahoma and Defendant Rosser is a 

non-indian, K.T. is an enrolled member of the Choctaw Nation. 

5. In Absentee Shawnee District Court Cases JFD-2010-11 and PG-2010-04, Plaintiff and 

Defendant Rosser and the three minor children were domiciled within the jurisdiction of 

the Absentee Shawnee Tribe and during the pendency of those actions, no party objected 

to the jurisdiction of the Absentee Shawnee District Court. 

6. On June 15, 2010, John Rosser filed a Petition for Guardianship of the minor child, K.T. 

in the Absentee Shawnee District Court.  At that time, the child was in his home within 

the jurisdictional boundaries of the Absentee Shawnee Tribe.  

7. The Absentee Shawnee District Court had jurisdiction pursuant to Section 103(a)(4) of 

the Absentee Shawnee Juvenile Code. 
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8. On July 7
th

, 2010, Special Letters of Guardianship were issued granting guardianship of 

K.T. to John Rosser which were in effect until July 17
th

, 2010.  

9. On July 16
th

, 2010, Absentee Shawnee District Court held a hearing and the Court 

continued the temporary guardianship of K.T. and appointed Ed Terry, an attorney, as 

Guardian Ad Litem of K.T. and set the next hearing for September 24, 2010.   

10. On August 4, 2010, the Absentee Shawnee District Court entered a Decree of Divorce 

(JFD-2010-11) between Plaintiff and Defendant Rosser and awarded custody of the 

parties minor children, R.R. and J.R. to the Defendant Rosser.  

11. In the Decree of Divorce, the Absentee Shawnee District Court Judge found that both 

Plaintiff and Defendant Rosser appeared in person and affixed their signatures on the 

Decree indicating their mutual agreement and Decree.  Neither party objected to the 

exercise of jurisdiction by the Absentee Shawnee District Court in that matter. Neither 

party has moved to set aside the Decree issued on August 4, 2010 nor has any party 

initiated an appeal to the Absentee Shawnee Supreme Court to challenge any issue in that 

case or Decree of Divorce issued on August 4, 2010. 

12. On September 21, 2010, the Guardian Ad Litem filed a report with the Absentee 

Shawnee District Court and recommended that the guardianship of K.T. be continued as 

it was necessary. 

13. On September 24, 2010, the Absentee Shawnee Court issued a Court Minute finding that 

Plaintiff stipulated to the Guardianship of K.T. by Defendant Rosser.  The Court Minute 

indicated that both Plaintiff and Defendant Rosser appeared in person and indicated their 

mutual agreement and approval to the continued Guardianship with Defendant Rosser.   
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14. On September 24, 2010, the Court appears to have granted a permanent guardianship in 

accordance with Section 617 of the Absentee Shawnee Juvenile Code. Plaintiff did not 

object to the jurisdiction of the Absentee Shawnee Tribal Court, nor move to terminate 

the Guardianship of K.T. until 2012. 

15. On May, 29
th

, 2012 a Request for a Writ of Habeas Corpus was filed by John Rosser in 

the Absentee Shawnee District Court.  

16. On that same date a Writ of Habeas Corpus and an Order Granting Writ of Habeas 

Corpus were granted pursuant to Tribal Code.  

17. On June 6
th

, 2012, Plaintiff voluntarily came to the Absentee Shawnee District Court and 

was served with the Writ of Habeas Corpus, she did not have the children with her at that 

time.  Plaintiff was advised that she had been served with a court order.  Plaintiff asked 

what happened if she did not return the children.  It was explained to her that willful 

violation of the order could lead to criminal actions or contempt.  Further, if she had 

concerns for the children’s safety, she could bring the children to the Court to meet with 

Judge Haddox.  Plaintiff left. Further at that time, Plaintiff was offered an immediate 

hearing with the Judge and Plaintiff declined a hearing.  

18. On June 6
th

, 2012, after close of business, Plaintiff returned the children to Defendant 

Rosser.  At no time did the Tribal Police seize the children.  

19. The Divorce Decree entered on August 4, 2010 and the Orders granted on September 24, 

2010 have not been vacated, modified or set aside. 

20.  Defendant Haddox is not a party to the McClain County divorce action, however on 

August 6
th

, 2012, Plaintiff filed a petition for dissolution of marriage in the District Court 

of McClain County, State of Oklahoma. 
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21. On August 17
th

, 2012, the Absentee Shawnee District Court held a hearing, whereby 

Plaintiff and her attorney filed a special entry of appearance and Defendant Rosser and 

his attorney appeared.  Jennifer Rosser and her attorney filed a Motion to Dismiss any 

and all proceedings before the Tribal court. At that time, Judge Haddox set a briefing 

schedule to have all parties brief the issue of jurisdiction.  Judge Haddox continued the 

hearing for one month to September 21, 2012.   

22. Prior to either McClain County District Court or the Absentee Shawnee Tribal Court 

issuing a ruling, Plaintiff Rosser filed the instant case in a third court.  

23. On September 21, 2012, Judge Haddox notified the parties that her ruling was the 

Absentee Shawnee District Court does not recognize common law marriage as Plaintiff 

would allege Oklahoma has, however the Absentee Shawnee Code of Laws does not 

recognize common law marriage and even if the Absentee Shawnee District Court were 

to look to Oklahoma statues, Oklahoma statutes no longer allow for common law 

marriage.  Therefore, the Motion to Dismiss the Decree of Divorce was denied.  Further, 

in the Guardianship matter, the Court did not have a motion to terminate in front of the 

Court, however  Jennifer Rosser had not presented any factual basis for the guardianship 

to be terminated, but that based on tribal law, the Absentee Shawnee District Court did in 

fact retain jurisdiction.  Judge Haddox found that the Absentee Shawnee District Court 

had exclusive continuing jurisdiction over the 2010 divorce, order and any modification 

of that order including custody matters pursuant to that order and exclusive continuing 

jurisdiction over the 2010 guardianship case.  Judge Haddox has not issued a written 

ruling in the matters pending in the Absentee Shawnee Tribal Court as of this time.   
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24. Judge Haddox has not issued any rulings or orders to the District Court of McClain 

County, State of Oklahoma.  

 

ARGUMENT AND AUTHORITY  

 

The following matter should be dismissed for lack of subject matter jurisdiction  pursuant 

to Fed. R. Civ. P. 12 (b)(1).  Under a motion to dismiss for lack of subject matter jurisdiction pursuant 

to Fed. R. Civ. P. 12(b)(1), when the defendant challenges subject matter jurisdiction, the district 

court may not presume the truthfulness of the complaint’s allegations. Opala v. Watt, 393 F. Supp. 2d 

1154, 1157 (W.D. Okla. 2005). Rather, the court has wide discretion to allow other documents to be 

considered to resolve the disputed jurisdictional facts. Id. The party invoking federal jurisdiction has 

the burden of proving that by a preponderance of the evidence, that jurisdiction exists. Id. 

 

PROPOSITION I 

 

 JUDICIAL IMMUNITY REQUIRES THIS COURT TO DISMISS THE 

APPLICATION FOR WRIT OF HABEAS CORPUS AND PETITION FOR 

DECLARATORY JUDGMENT 

 

The following action should be dismissed as to Carla Haddox, Judge of the Absentee 

Shawnee District Court on the premise of judicial immunity.   The United States Supreme Court 

stated in Pierson v. Ray, 87 S. Ct. 1213, 1217-18 (1967): 

"Few doctrines were more solidly established at common law than 

the immunity of judges from liability for damages for acts 

committed within their judicial discretion, as this Court recognized 

when it adopted the doctrine, in Bradley v. Fisher, 13 Wall. 335, 

20 L.Ed. 646 (1872). This immunity applies even when the judge 

is accused of acting maliciously and corruptly, and it 'is not for the 

protection or benefit of a malicious or corrupt judge, but for the 

benefit of the public, whose interest it is that the judges should be 

at liberty to exercise their functions with independence and without 

fear of consequences.' (Scott v. Stansfield, L.R.3 Ex. 220, 223 

(1868), quoted in Bradley v. Fisher, supra, 349, note at 350.)" 
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See also, e.g., Dennis v. Sparks, 101 S. Ct. 183, 186, 188 (1980); Supreme Court of Virginia v. 

Consumers' Union, 100 S. Ct. 1967, 1976 (1980); Mirales v. Waco, 112 S. Ct. 286, 287, 288 

(1991); Forrester v. White, 108 S. Ct. 538 (1988). This immunity is not only an immunity from 

damages, but also an immunity from the suit itself. Mirales v. Waco, supra, at 288.  

 Pursuant to that premise, this matter should be dismissed as to Defendant Haddox, Judge 

of the Absentee Shawnee District Court.  

PROPOSITION II 

Plaintiff’s failure to exhaust Tribal Court and state court remedies precludes this Federal 

Court from entertaining this Writ of Habeas Corpus Application and therefore divests this 

Court of subject matter jurisdiction.  

 Is it clear from the evidentiary materials filed by Plaintiff and Defendant Rosser that the 

issues in this federal Application for a Writ of Habeas Corpus and Petition for Declaratory 

Judgment are the same issues pending before the Absentee Shawnee District Court and 

Oklahoma District Court. 28 U.S.C. §1331 requires the civil action to arise under the 

Constitution, laws or treaties of the United States. However, the issues clearly rest on the 

application of tribal law and state law, which would divest this court of subject matter 

jurisdiction.  While 25 U.S.C. §1303 provides that a writ of habeas corpus shall be available to 

test the legality of his detention by order of the Indian Tribe, Plaintiff has not been detained and 

has not filed a Writ of Habeas Corpus on behalf of K.T., the minor child, thus application of 

§1303 would be improper in this matter and therefore, subject matter does not exist for the Writ 

of Habeas Corpus.  Rather, Plaintiff is attempting to have the federal court interfere in the 

exercise of sovereignty by the Tribe by overruling the Tribe’s Court prior to exhaustion of all 

tribal remedies.    
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 The fundamental doctrine of  “exhaustion of remedies” requires federal habeas corpus 

applicants to adequately present their claims from the appropriate courts prior to seeking relief 

from the federal courts.   

Plaintiff has alleged that the Absentee Shawnee Tribal Court does not have jurisdiction 

over her because she is a non-member Indian.  However, the United States Supreme Court held 

in Iowa Mutual Insurance Co. v. LaPlante, 480 U.S. 9, 18 (1987), that “civil jurisdiction over 

such activities presumptively lies in the tribal courts unless affirmatively limited by a specific 

treaty provision or federal statute…In the absence of any indication that Congress intended the 

diversity statute to limit the jurisdiction of the tribal courts, we decline petitioner’s invitation ot 

hold that tribal sovereignty can be impaired in this fashion.”  Plaintiff as an Indian in subject to 

the civil jurisdiction of the Absentee Shawnee Tribe of Indians as the Tribe retains exclusive 

continuing jurisdiction over the 2010 divorce and guardianship.   

 It is clear that there were two cases pending concerning the civil divorce issues between 

these two parties when the federal action was filed.  There is no pending motion in the Absentee 

Shawnee District Court to have the State Court divorce action transferred to the Absentee 

Shawnee District Court and since 25 U.S.C. §1911 clearly defines the custody proceedings in 

which the Indian Child Welfare Act applies and divorce proceedings are not such an action, the 

state court cannot transfer their case to the Absentee Shawnee District Court based on the Indian 

Child Welfare Act so that is a moot issue.  Rather this federal suit seems to be an attempt to 

resolve issues between two parties in a highly contentious custody battle, but the federal court is 

not the proper place for that issue to be determined.  The state court and the Absentee Shawnee 
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District Court must be allowed to apply their respective laws and for appeals to be taken if 

proper without federal interference.   

 For the above reasons, this Court should enter an order dismissing the Application for 

Writ of Habeas Corpus instanter for lack of subject matter jurisdiction pursuant to Fed. R. Civ. P. 

12(b)(1) and failure to state a claim for which relief can be granted pursuant to Fed. R. Civ. P. 

12(b)(6).  

CONCLUSION 

 Based on the foregoing argument and authority, Defendant Haddox respectfully requests 

this Court dismiss Plaintiff’s Application for Writ of Habeas Corpus and Petition for Declaratory 

Judgment for lack of subject matter jurisdiction pursuant to 28 U.S.C. §1331 , pursuant to Fed. 

R. Civ. P. 12(b)(1) and Fed. R. Civ. P. 12(b)(6) and on the basis of judicial immunity; and for all 

other just and equitable relief. 

 In the alternative, in the event this Motion is denied, then Defendant Haddox requests to 

file her Answer within twenty (20) days after the denial. 

      Respectfully Submitted, 

 

s/Alyssa D. Campbell  ____________ 

Alyssa D. Campbell, OBA#20177 

Legal Advocates for Indian Country, LLP 

P.O. Box 2293 

Stillwater, OK 74076 

Telephone: (405) 742-0200 

Fax: (405) 377-3842 

missalyssacampbell@yahoo.com 

 

CERTIFICATE OF SERVICE 

 

This is to certify that on the date of filing, a true and correct copy of the above and foregoing 

Defendant Carla D. Haddox’s Motion to Dismiss for Lack of Jurisdiction due to Judicial 

Immunity, Lack of Jurisdiction over the Subject Matter and Failure to State a Claim and Brief in 
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Support  was electronically transmitted to the Clerk of Court using the ECF System for filing and 

transmittal of a Notice of Electronic Filing to the Following ECF registrants:  

 

Jack Tracy, OBA #11713 

Attorney for Plaintiff 

201 W. Main Street 

Purcell, OK 73080 

E-mail: TracyLaw@Classicnet.net 

Attorney for Plaintiff 
               

Benjamin McCullar 

228 N. Broadway 

Shawnee, OK 74801 

E-mail: mccullarlaw@sbcglobal.net 

Attorney for Defendant JOHN HENRY ROSSER III 

 

 

s/ Alyssa D. Campbell ____________ 

Alyssa D. Campbell 

 

Case 5:12-cv-01024-C   Document 15   Filed 01/07/13   Page 10 of 10


