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IN THE UNITED STATES DISTRICT COURT FOR THE

WESTERN DISTRICT OF OKLAHOMA

JENNIFER ROSSER, )

)

 Plaintiff, )

 vs. ) Case No. CIV-2012-1024-C

)

JOHN HENRY ROSSER III and )

CARLA D. HADDOX, JUDGE OF THE )

ABSENTEE SHAWNEE TRIBAL COURT, )

 )

  Defendants. ) 

Defendant Rosser’s Motion to Dismiss for Lack of Jurisdiction 

Over the Subject Matter and Failure to State a Claim

and Brief in Support

Defendant, JOHN HENRY ROSSER III, (“Defendant Rosser”) respectfully moves

to dismiss the Application for a Writ of Habeas Corpus and Petition for Declaratory

Judgment (“Petition”) for lack of subject matter jurisdiction pursuant to Fed. R. Civ. P.

12(b)(1) and failure to state a claim pursuant to Fed. R. Civ. P. 12 (b)(6) on the ground that

Plaintiff has failed to exhaust his state and tribal court remedies.  

The same issues before this Court in this Petition are currently pending before two

state courts: (1) District Court of the Absentee Shawnee Tribe (“Absentee Court”),

Pottawatomie County, State of Oklahoma; and (2) District Court of McClain County

(“District Court”), State of Oklahoma. 

Therefore, Petitioner has failed to exhaust his state court remedies before bringing this

action before this Court. In support, Defendant Rosser shows the Court the following:
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Defendant’s Introduction

This case involves civil divorce and custody issues between Plaintiff and Defendant

Rosser. Issues concerning the jurisdiction between two state courts are pending and not yet

resolved by the respective courts. More important, after the two state trial courts issue their

final orders, Plaintiff still has appellate rights to bring these jurisdictional issues before the

highest courts in both the Absentee Court and the Oklahoma District Court.

Nevertheless, Plaintiff fails to present the full facts about how two proceedings

involving the same issues came before the two different courts in Oklahoma. 

Defendant’s STATEMENT OF FACTS

1. Plaintiff and Defendant Rosser were legally married on December 6, 2005, and

produced two minor children, R.R. and J.R. [Doc 1-2]. 

2. A third minor child, K.T., resided with Plaintiff and Defendant Rosser during

their marriage.

3. K.T. is Plaintiff’s natural child but the child’s natural father is incarcerated and

has had no contact with K.T. for years.

4. Plaintiff is a member of the Choctaw Nation of Oklahoma and Defendant

Rosser is a non-Indian; K.T. is an enrolled member of the Choctaw Nation of Oklahoma.

I. District Court of the Absentee Shawnee Tribe [PG-2010-04 and JFD-2010-11]

5. Plaintiff and Defendant Rosser were domiciled within the jurisdiction of the

Absentee Shawnee Tribe and not the Choctaw Nation. [Doc 1-1].
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6. An emergency arose from Plaintiff’s drug problem that prompted Defendant

Rosser to seek a Petition for Guardianship (PG-2010-04) over the minor child K.T. in the

Absentee Court.

7. On July 7, 2010, the Absentee Court issued a Temporary Order Appointing

Special Guardian in Defendant Rosser; the Absentee Court specifically found “territorial

jurisdiction” over K.T. because K.T. resided within the territorial boundaries of the Absentee

Tribe of Oklahoma for a period of six months prior to the Guardianship action. [Doc 1-5].

8. Plaintiff filed nothing in response and therefore did not object to the exercise

of “territorial jurisdiction” by the Absentee Court. 

9. On August 4, 2010, the Absentee Court entered a Decree of Divorce (JFD-

2010-11) that awarded custody of the parties’ minor children, R.R. and J.R. to Defendant

Rosser. [Doc 1-6].

10. In the Decree of Divorce, the Absentee Court specifically found that both

Plaintiff and Defendant Rosser appeared in person and affixed their signatures on the last

page of the Decree indicating their mutual agreement and approval.

11. Again, Plaintiff did not object to the exercise of “territorial jurisdiction” by the

Absentee Court over their Decree of Divorce nor move to set the Decree aside or initiate any

appeal challenging any aspect of the Decree.

12. On September 24, 2010, the Absentee Court issued a Court Minute finding

that Plaintiff, as the mother of K.T., stipulated to the Guardianship of K.T. by Defendant
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Rosser with legal custody and physical placement awarded to Defendant Rosser; the Court

Minute indicated that both Plaintiff and Defendant Rosser appeared in person and pro se but

still indicating their mutual agreement and approval to the continued Guardianship of K.T.

with Defendant Rosser. [Def. Ex. 1].

13. Again, Plaintiff did not object to the continuing exercise of “territorial

jurisdiction” by the Absentee Court over the Guardianship of K.T. nor move to set the

Guardianship aside nor initiate any appeal challenging any aspect of the Guardianship. 

14. Later, Plaintiff lived in the home of Defendant Rosser for a period of time but

at no time did either party move to dismiss either the Decree or the Guardianship or move

to modify either order. 

15. After the Divorce, at no time did Plaintiff and Defendant Rosser remarry or

dismiss their Decree of Divorce as entered by the Absentee Court.

16. On May 29, 2012, the Absentee Court issued a Writ of Habeas Corpus

(“Writ”) alleging that Plaintiff “wrongfully abducted” the three minor children – R.R., J.R.

and K.T. – and “secreted” these children from Defendant Rosser and the Court; the Absentee

Court also issued an Order Granting Writ of Habeas Corpus (“Order”) ordering Plaintiff

to return the three minor children to Defendant Rosser and the jurisdiction of the Absentee

Court. [Doc 1-7].   

17. Officers from the Absentee Tribe served Plaintiff with the Writ at the Absentee

Tribal Courthouse, but Plaintiff refused the Absentee Court’s offer of an immediate hearing
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on the Writ according to the Court Clerk of the Absentee Court. [Def. Ex. 2, ¶5].

18. Nevertheless, in September of 2012, Attorneys for Plaintiff and Defendant

Rosser have filed briefs in the Absentee Court concerning the issue of jurisdiction in the

Divorce and Guardianship; Defendant Rosser’s Brief in Support of Maintaining

Jurisdiction sets forth the Absentee Tribal Codes that govern the disposition of Indian

children living within the Absentee Court’s jurisdiction. [Def. Ex. 4].

19. The Absentee Tribe of Oklahoma, through their Attorney General, filed an

Amicus Brief in the Absentee Court taking the position that the Absentee Court maintains

exclusive continuing jurisdiction in both the Guardianship and Divorce. [Def. Ex. 3].

20. The Absentee Court, having received the Briefs, has taken the cases under

advisement but has not issued a formal written Order concerning whether the Absentee Court

may maintain continuing jurisdiction over the Guardianship and Divorce.

21. By Absentee Court statute, however, any aggrieved party in the Absentee Court

has the right to seek further relief in the Absentee Appellate Supreme Court.

22. More important, Plaintiff still has the statutory right to seek modification of

either the Decree of Divorce or the Guardianship of K.T. or move to modify or set aside

the Guardianship in the Absentee Court. 

23. Therefore, Plaintiff has yet to exhaust available remedies in the Absentee

district court or the Absentee Appellate Courts before filing this federal action.

Meanwhile -- with the Absentee Court cases are pending and unresolved, Plaintiff

Case 5:12-cv-01024-C   Document 6   Filed 11/15/12   Page 5 of 14



Page 6 of  14

seeks relief in another court with this second case:

II. District Court of McClain County [FD-2012-00118]

24. On August 2, 2012, Plaintiff filed a Petition for Dissolution and Application

for Temporary Order in the District Court of McClain County, State of Oklahoma, alleging

inter alia, that the parties were in a common law marriage under Oklahoma law since their

Decree of Divorce entered in the Absentee Court. [Doc 1-3].

25. On August 14, 2012, Defendant Rosser filed a Motion to Dismiss for Lack

of Jurisdiction over the Subject Matter in the District Court alleging that Oklahoma does

not recognize common law marriage by statute under 43 Oklahoma Statutes, sections 1 and

7; Defendant Rosser further alleged that the Absentee Court retained exclusive and

continuing jurisdiction over the parties’ children. [Def. Ex. 5].

26. On August 17, 2012, the District Court found that the jurisdiction issue

between the Absentee Court and the District Court must be resolved before the District Court

may grant relief to either Plaintiff or Defendant Rosser in the new Petition for Dissolution

of Marriage. [Doc 1-10].

27. The District Court has held this new case in abeyance pending the ruling by the

Absentee Court; the District Court set the new case for further hearing on December 6, 2012,

pending a formal written Order from the Absentee Court concerning the jurisdiction issues

between the Absentee Court and the District Court of Oklahoma.

28. Nevertheless, by Oklahoma statute, any aggrieved party in the District Court
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has the right to seek further relief in the Oklahoma Appellate Courts including the Supreme

Court of Oklahoma.

29. Therefore, Plaintiff has yet to exhaust available remedies in the Oklahoma

District and Appellate Courts.

Meanwhile -- with the Absentee Court cases pending and unresolved, and the

District Court case pending and unresolved, Plaintiff seeks relief in another court with this

third case:

III. U.S. District Court of Western District of Oklahoma [CIV-2012-1024-C]

30. On September 13, 2012, Plaintiff filed this instant Application for a Writ of

Habeas Corpus and Petition for Declaratory Judgment against Defendant Rosser and the

Judge of the Absentee Court raising the same issues pending before the Absentee Court and

Oklahoma District Court.

31. After service of the Application for a Writ of Habeas Corpus and Petition

for Declaratory Judgment, Defendant Rosser files this instant Defendant Rosser’s Motion

to Dismiss for Lack of Jurisdiction Over the Subject Matter and Failure to State a

Claim and Brief in Support.

Brief in Support: ARGUMENT AND AUTHORITY

Under a motion to dismiss for lack of subject matter jurisdiction pursuant to Fed. R.

Civ. P. 12(b)(1),  when the defendant challenges subject matter jurisdiction, the district court

may not presume the truthfulness of the complaint's allegations. Opala v. Watt, 393
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F.Supp.2d 1154, 1157 (W.D. Okla. 2005).  Rather, the court has wide discretion to allow

other documents to be considered to resolve the disputed jurisdictional facts.  Id.  The party

invoking federal jurisdiction has the burden of proving that by a preponderance of the

evidence, that jurisdiction exists. Id. 

Here, Defendant Rosser’s attached evidentiary materials to show that Plaintiff has not

exhausted available remedies in either the Absentee Tribal Courts or Oklahoma District and

Appellate Courts before seeking this federal writ of habeas corpus relief. 

PROPOSITION I

Plaintiff’s failure to exhaust state remedies precludes this federal Court

from entertaining this Writ of Habeas Corpus and therefore divests this

Court of subject matter jurisdiction.

It is plain from the evidentiary materials attached that the issues alleged in this federal

Application for a Writ of Habeas Corpus and Petition for Declaratory Judgment are the

same issues pending before the Absentee Court and the Oklahoma District Court. These same

issues clearly rest on applications of tribal and state law to the evidentiary issues alleged by

Plaintiff that the Divorce in the Absentee Court was obtained by fraud.  These two state

courts are currently considering these issues to determine the appropriate remedies under

their respective law.

The fundamental doctrine of “exhaustion of state remedies” requires the federal

habeas corpus petitioners adequately present their claims to the appropriate state courts

before seeking relief from the federal courts. This well established exhaustion doctrine seeks
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to afford the state courts a meaningful opportunity to consider allegations of legal error with

interference from the federal judiciary. See Vasquez v. Hillery, 474 U.S. 254, 257 (1986)

(state courts should have the first opportunity to act in state prisoner cases alleging

violations of federal law).  

Here, the issues in this case are which district or tribal court has jurisdiction to hear

the civil divorce and guardianship cases between Plaintiff and Defendant Rosser. The

children are not held in state custody or in prison against their will. Rather, the children are

in the custody of Defendant Rosser because of Plaintiff’s continuing drug problems that are

evident from the materials filed here by Plaintiff.

Consequently, there is no federal question here to resolve until the state and tribal

courts have had meaningful opportunity to consider allegations of legal error without

interference from the federal judiciary even if 11 U.S.C. §1911 somehow creates a federal

right necessary to resolve the divorce and custody issues between these parties. 

Therefore, the issues alleged in this federal Petition are not ripe for any federal

intervention until the two state courts rule based on application of their law. For example,

Plaintiff is alleging a common law marriage under Oklahoma law notwithstanding the

statutory prohibition in 43 Oklahoma Statutes, sections 1 and 7. This is a state law issue not

a federal right necessary for enforcement in this federal court. 

Moreover, Plaintiff has alleged specific factual allegations of fraud and duress in

obtaining the Decree of Divorce and the Guardianship of K.T. in the Absentee Court. Fact
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finding for the determination of fraud and duress rests on the application of state law to

specific facts. Again, these district trial courts are the appropriate fact finders and then the

appropriate forums for the determination of whether state law was violated. 

For example, the Oklahoma Supreme Court has determined that allegations of fraud,

coercion or duress in obtaining a divorce should be determined by the court which granted

the divorce, i.e., the tribal court.  Barrett v. Barrett, 878 P.2d 1051, 1053 (Okla. 1994). Again,

this is a state law issue – not a federal right necessary for enforcement in this federal court.

Here, the Absentee Court record shows Plaintiff’s apparent consent because she sat

on her rights for almost two years before taking any action in either the Absentee Court or

the Oklahoma District Court. Nevertheless, Oklahoma law holds that any factual

determination as requested by Plaintiff must be made in the District Court. Barrett, 878 P.2d

at 1055-56.

Nevertheless, it is abundantly clear that Plaintiff’s protestations of her alleged “lack

of consent” to the jurisdiction of the Absentee Court almost two years later is nothing more

than her belated attempt to change the outcome due caused by her self-induced drug

problems that led directly to the necessity for the Guardianship of K.T. in the first place.

It is undisputed that these two cases were pending concerning the civil divorce issues

between these parties when this federal action was filed. Therefore, it is unclear at this point

whether any ruling by either state court would involve a federal question sufficient to invoke

federal court jurisdiction in resolving these divorce and custody issues between these warring
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parents.

Plaintiff’s statement in page 7, paragraph 18 of her Petition shows her true improper

motivation for this federal case. [Doc 1, p.7]. Therefore, Plaintiff’s use of the federal court

in this case is clear forum shopping by Plaintiff who now has three cases pending in three

courts on the exact same issues – at the same time!  If Plaintiff is overly concerned that

Defendant Rosser’s counsel is “well-connected” representing a non-Indian in the Absentee

Court against an Indian and concerning an Indian child, then this factual issue must be

resolved by the state courts. However, neither court has had to opportunity to resolve her

complaints about Defendant Rosser’s counsel because of her improper filing of this federal

action. 

Nevertheless, neither the Absentee Court nor the District Court has issued any formal

Orders concerning the jurisdictional conflicts raised by the parties. More important, it is

undisputed that either aggrieved party is still provided statutory appellate relief to appeal any

adverse decision in either the Absentee Courts or Oklahoma Courts. These courts must be

allowed to apply their respective law to the fact-finding yet to occur in these courts without

federal interference.

Consequently, the application of the “exhaustion of state remedies” doctrine compels

this Court to enter an order dismissing the Writ of Habeas Corpus instanter for lack of subject

matter jurisdiction pursuant to Fed. R. Civ. P. 12(b)(1) and failure to state a claim pursuant

to Fed. R. Civ. P. 12 (b)(6).
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PROPOSITION II

Plaintiff’s failure to exhaust state remedies precludes this federal Court

from entertaining this Petition for Declaratory Judgment and therefore

divests this Court of subject matter jurisdiction.

A federal court has the power to hear a declaratory-judgment action only if the case

is otherwise within its subject matter jurisdiction and involves an actual controversy. See 28

U.S.C., §2201(a).  Here, neither condition is present.

As stated above, the “exhaustion of state remedies” doctrine compels this Court to

dismiss the Writ of Habeas Corpus pursuant to Fed. R. Civ. P. 12(b)(1) and failure to state

a claim pursuant to Fed. R. Civ. P. 12 (b)(6).  More important, no actual controversy exists

because neither the Absentee Court nor the Oklahoma District Courts have issued any formal

written Orders resolving the jurisdictional issues. 

More important, a declaratory judgment is not usually available to resolve state-law

issues already pending before a state court. See Brillhart v. Excess Ins. Co., 316 U.S. 491,

495 (1942).  Again, the same issues raised in the Petition for Declaratory Judgment are

currently pending in the Absentee Court and the Oklahoma District Court. 

Consequently, the Court must enter an order dismissing this Petition for Declaratory

Judgment instanter for lack of subject matter jurisdiction pursuant to Fed. R. Civ. P.

12(b)(1) and failure to state a claim pursuant to Fed. R. Civ. P. 12 (b)(6). 
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CONCLUSION

Based on the foregoing argument and authority, Defendant Rosser respectfully

requests this Court dismiss Plaintiff’s Application for a Writ of Habeas Corpus and

Petition for Declaratory Judgment for lack of subject matter jurisdiction pursuant under

28 U.S.C. § 1331 and pursuant to Fed. R. Civ. P. 12(b)(1) and failure to state a claim

pursuant to Fed. R. Civ. P. 12 (b)(6); and for all other just and equitable relief.  

In the alternative, in the event this Motion is denied, then Defendant Rosser requests

to file his Answer within twenty (20) days after the denial. 

Respectfully submitted,

 /s/Benjamin  McCullar                              

BENJAMIN McCULLAR, OBA #14553

KELLI McCULLAR, OBA #20091

228 N. Broadway

Shawnee, OK 74801

Phone: (405) 214-2889

Fax: (405) 275-0776

E-mail: mccullarlaw@sbcglobal.net 

Attorney for Defendant JOHN HENRY ROSSER III
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CERTIFICATE OF SERVICE

This is to certify that on the date of filing, a true and correct copy of the above and

foregoing Defendant Rosser’s Motion to Dismiss for Lack of Jurisdiction Over the

Subject Matter and Failure to State a Claim and Brief in Support was electronically

transmitted to the Clerk of Court using the ECF System for filing and transmittal of a Notice

of Electronic Filing to the Following ECF registrants: 

Jack Tracy, OBA #11713

Attorney for Plaintiff

201 W. Main Street

Purcell, OK 73080

E-mail: TracyLaw@Classicnet.net

 /S/ Benjamin McCullar                                     

Benjamin McCullar
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