
 

 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

 
CASE NO. 13-60066-CIV-COHN-SELTZER 

 
 
 
 

ABRAHAM INETIANBOR 
 

 Plaintiff, 
 

vs. 
 

CASHCALL, INC., 
 

 Defendant. 
       / 
 

DEFENDANT CASHCALL, INC.’S MOTION TO COMPEL 
ARBITRATION AND DISMISS OR STAY CASE, 

AND SUPPORTING MEMORANDUM OF LAW 
 

Pursuant to Fed. R. Civ. P. 12(b)(3), defendant CashCall, Inc. (“CashCall”), moves to 

compel arbitration of this dispute as required by the Federal Arbitration Act (“FAA”), 9 U.S.C. 

§ 1, et seq., and to dismiss or stay the amended complaint filed by plaintiff Abraham Inetianbor 

(“Inetianbor”) in favor of arbitration. As set forth below, Inetianbor’s claims are centered on a 

consumer loan agreement with a broad arbitration provision through which Inetianbor agreed 

that “any controversy or claim” between him and, inter alia, the holder of the note and “any 

marketing, servicing and collection representatives and agents” – which phrasing includes 

CashCall – would be arbitrated. Therefore, based on well-established precedent, this action 

should be dismissed or stayed in favor of arbitration. 

I.  INTRODUCTION AND BACKGROUND 

Inetianbor, a pro se plaintiff, filed the action in state court on July 12, 2012, using a form 

filing entitled “Complaint for damages—General form [RCP 1.110(b)].” He then amended his 

claims on December 17, 2012, through a document entitled “Amendment to #5 and #6 of 
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Original Complaint for Damages - General form [RCP 1.110(b)] filed on July 12th, 2012.” For 

ease of reference, the two documents are attached together as Exhibit A.
1
 They constitute 

Inetianbor’s “Amended Complaint,” which is the operative pleading.  The Amended Complaint 

raised for the first time a clam under the Fair Credit Reporting Act, 15 U.S.C. § 1681, et seq., see 

id. at #5(C), which gives rise to federal question jurisdiction and CashCall timely and properly 

removed the action. See Defendant CashCall, Inc.’s Notice of Removal. 

This dispute centers on Inetianbor’s January 5, 2011, consumer loan with Western Sky 

Financial, LLC (“Western Sky”), which is memorialized in the “Western Sky Consumer Loan 

Agreement” (“Loan Agreement”; copy attached as Exhibit B). As noted in the Loan Agreement, 

the loan number is 5179133; that same loan number is identified as the loan at issue in the 

Amended Complaint. See Amended Complaint at #5(A)(i). The Amended Complaint seeks 

damages from CashCall allegedly suffered as a result of CashCall’s servicing, handling, and 

collection of Inetianbor’s consumer loan with Western Sky. See id. at #6. 

The Loan Agreement contains a clearly-identified, broad arbitration provision requiring 

every dispute relating to the loan to be arbitrated: 

WAIVER OF JURY TRIAL AND ARBITRATION. 

PLEASE READ THIS PROVISION OF THE AGREEMENT CAREFULLY.  
Unless you exercise your right to opt-out of arbitration in the manner described 
below, any dispute you have with Western Sky or anyone else under this loan 
agreement will be resolved by binding arbitration. Arbitration replaces the 
right to go to court, including the right to have a jury, to engage in discovery, 
except as may be provided in the arbitration rules), and to participate in a class 
action or similar proceeding. In Arbitration, a dispute is resolved by an arbitrator 
instead of a judge or jury. Arbitration procedures are simpler and more limited 
than court procedures. Any Arbitration will be limited to the dispute between 
yourself and the holder of the Note and will not be part of a class-wide or 
consolidated Arbitration proceeding. 

                                                
1
 The documents were previously filed with Defendant CashCall, Inc.’s Notice of 

Removal [Doc 1], as reflected by their CM/ECF markings. As served, Inetianbor’s amendment 
included a series of letters and the original complaint; it is attached in that form. 
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Agreement to Arbitrate.  You agree that any Dispute, except as provided 
below, will be resolved by Arbitration, which shall be conducted by the 
Cheyenne River Sioux Tribal Nation by an authorized representative in 
accordance with its consumer dispute rules and the terms of this Agreement. 

Arbitration Defined.  Arbitration is a means of having an independent third party 
resolve a Dispute.  A “Dispute” is any controversy or claim between you and 
Western Sky or the holder of the Note.  The term Dispute is to be given its 
broadest possible meaning and includes, without limitation, all claims or 
demands (whether past, present, or future, including events that occurred prior to 
the opening of this Account), based on any legal or equitable theory (tort, 
contract, or otherwise), and regardless of the type of relief sought (i.e. money, 
injunctive relief, or declaratory relief).  A Dispute includes, by way of example 
and without limitation, any claim based upon marketing or solicitations to 
obtain the loan and the handling or servicing of my account whether such 
Dispute is based on a tribal, federal or state constitution, statute, ordinance, 
regulation, or common law, and including any issue concerning the validity, 
enforceability, or scope of this loan or the Arbitration agreement.  For purposes of 
this Arbitration Agreement, the term “the holder” shall include Western Sky or 
the then-current note holder’s employees, officers, directors, attorneys, affiliated 
companies, predecessors, and assigns, as well as any marketing, servicing, and 
collection representatives or agents. 

See id. at 3-4 (heading bolding in original; all other emphasis added). Accordingly, pursuant to 

this arbitration provision, Inetianbor agreed to arbitrate all claims arising from the Loan 

Agreement, including all claims against the holder of the underlying note “as well as any 

marketing, servicing, and collection representatives or agents.” See id. at 4.  

When Inetianbor applied for the loan, he agreed to receive and be bound by documents 

electronically:  

To apply for and obtain a loan from Western Sky, you must agree to receive all 
information and disclosures regarding your loan electronically prior to submitting 
your loan application.  The following information will be provided by electronic 
communication: - Promissory Note and Truth in Lending Disclosure Statement 
and any applicable attachments; - Electronic Funds Transfer Act Authorization 
and Disclosure; - Notices of changes to any of the agreements listed above . . . All 
inquiries, notices and delinquency information to you about your account or your 
payments on the account; and – All ongoing communications to you regarding 
your loan. . . . This consent shall remain in effect until canceled and shall apply to 
Western Sky and any and all subsequent holders of the promissory note. 
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See “Original Application” (redacted copy attached as Exhibit B) at 1. Inetianbor agreed to be 

bound by the terms and conditions of the Loan Agreement by signing it in accordance with the 

Electronic Signatures in Global and National Commerce Act, 15 U.S.C. § 7001, et seq. See Loan 

Agreement at 2-3, 5-6. 

In executing the Loan Agreement, Inetianbor agreed to the following statements: 

YOU HAVE READ AND UNDERSTAND THE ARBITRATION SECTIONS 
OF THIS NOTE AND AGREE TO BE BOUND BY THE TERMS AND 
CONDITIONS OF THAT SECTION 

YOU HAVE READ ALL OF THE TERMS AND CONDITIONS OF THIS 
PROMISSORY NOTE AND DISCLOSURE STATEMENT AND AGREE 
TO BE BOUND THERETO. YOU UNDERSTAND AND AGREE THAT 
YOUR EXECUTION OF THIS NOTE SHALL HAVE THE SAME LEGAL 
FORCE AND EFFECT AS A PAPER CONTRACT. 

See id. at 5 (capitals and bold in original). 

On January 8, 2011, CashCall sent Inetianbor a “Notice of Assignment, Sale or Transfer 

of Servicing Rights” (“Notice of Assignment”; copy attached as Exhibit D) informing him that 

his loan had been sold to WS Funding, LLC, that the loan would be serviced and handled by 

CashCall, and that CashCall would collect all payments under the Promissory Note. See id. at 1. 

The Notice of Assignment also confirmed that “the terms and conditions of [Inetianbor’s] 

Promissory Note and Disclosure Statement will not change in any way, except for the fact that 

you will now be making all of your payments, including your first payment, to CashCall.” See id. 

Notwithstanding Inetianbor’s express agreement to arbitrate all claims arising from the 

Loan Agreement, including any claim regarding servicing or handling of the loan, Inetianbor 

filed the original complaint and then the amendment against CashCall. Although the pro se 

filings are opaque, he brings claims for “defamation of character” arising out of credit reporting 

“on the consumer loan Account #: 5179133” – i.e., the same account number as shown on the 

Loan Agreement, see id. at 1; for usury, on the grounds that the stated interest rate in the Loan 
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Agreement violates Florida law; and, for “violating the Fair Credit Reporting Act (FCRA),” 

because “the account is being reported as current by Cash Call [sic] despite all the dispute.” See 

Amended Complaint at ¶¶ #5 & #6 (capitals and bold omitted). 

Thus, on their face, all of Inetianbor’s claims arise out of and are inextricably connected 

with Inetianbor’s Loan Agreement with Western Sky and CashCall’s handling, servicing, and 

collection of the consumer loan. The Loan Agreement has a broad arbitration provision 

encompassing all of Inetianbor’s claims. Consequently, based on the well-established law set out 

below, this dispute does not belong in any court. Rather, Inetianbor must arbitrate his claims, as 

mandated by Supreme Court and Eleventh Circuit precedent, federal statute, and the strong 

federal policy in favor of arbitration. Therefore, the entire case should be dismissed in favor of 

arbitration, or, in the alternative, stayed pending such arbitration.  

II.  THE FAA MANDATES DISMISSAL OR A STAY OF THIS ACTION IN FAVOR OF ARBITRATION 

The FAA governs the enforcement, interpretation, and validity of arbitration clauses in 

commercial contracts, Moses H. Cone Mem’l Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24 

(1983), and establishes a strong presumption in favor of arbitration, Mitsubishi Motors Corp. v. 

Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 631 (1985). By “enacting the FAA, Congress 

demonstrated a ‘liberal federal policy favoring arbitration agreements.’” MS Dealer Serv. Corp. 

v. Franklin, 177 F.3d 942, 947 (11th Cir. 1999) (quoting Gilmer v. Interstate/Johnson Lane 

Corp., 500 U.S. 20, 25 (1991)). Accordingly, the FAA “requires the courts to ‘rigorously enforce 

agreements to arbitrate.’” Brandon, Jones, Sandall, Zeide, Kohn, Chalal & Musso, P.A. v. 

Medpartners, Inc., 312 F.3d 1349, 1358 (11th Cir. 2002) (quoting Mitsubishi, 473 U.S. at 626). 

“[T]he Supreme Court [has] made clear that the strong federal preference for arbitration 

of disputes expressed by Congress in the [FAA] must be enforced where possible.” Musnick v. 

King Motor Co. of Ft. Lauderdale, 325 F.3d 1255, 1258 (11th Cir. 2003) (citing Green Tree Fin. 
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Corp.-Ala. v. Randolph, 531 U.S. 79 (2000)) (emphasis added). Thus, “any doubts concerning 

the scope of arbitral issues should be resolved in favor” of arbitrating Inetianbor’s claims. Moses 

H. Cone, 460 U.S. at 24-25. In fact, “parties must clearly express their intent to exclude 

categories of claims from their arbitration agreement.” Paladino v. Avnet Computer Techs., Inc., 

134 F.3d 1054, 1057 (11th Cir. 1998). Here, the Loan Agreement clearly expresses the parties’ 

intent to arbitrate every claim which could arise from that agreement; no claims are excluded and 

all of Inetianbor’s claims are encompassed. See id. at 3-4. 

The FAA “creates a body of federal substantive law establishing and regulating the duty 

to honor an agreement to arbitrate . . . .” Moses H. Cone, 460 U.S. at 25 n.32. It “declared a 

national policy favoring arbitration and withdrew the power of the states to require a judicial 

forum for the resolution of claims which the contracting parties agreed to resolve by arbitration.” 

Southland Corp. v. Keating, 465 U.S. 1, 10 (1984).  Section 2 of the FAA provides: 

A written provision in . . . a contract evidencing a transaction involving commerce 
to settle by arbitration a controversy thereafter arising out of such contract or 
transaction, or the refusal to perform the whole or any part thereof, or an 
agreement in writing to submit to arbitration an existing controversy arising out of 
such a contract, transaction, or refusal, shall be valid, irrevocable, and 
enforceable, save upon such grounds as exist at law or in equity for the revocation 
of any contract. 
 

9 U.S.C. § 2 (2012). Thus, Section 2 of the FAA requires courts to enforce arbitration 

agreements according to their terms, and the FAA’s preemption of conflicting state law has 

frequently been recognized and enforced.
2
 See Preston v. Ferrer, 552 U.S. 346, 353 (2008) 

(“The FAA’s displacement of conflicting state law ‘is now well-established,’ and has been 

                                                
2
 FAA Section 3 allows a party to move for a stay in federal court of “an action ‘upon any 

issue referable to arbitration under an agreement in writing for such arbitration,’” and Section 4 
allows a party to “petition a federal court ‘for an order directing that such arbitration proceed in 
the manner provided for in such agreement.’” Rent–A–Center, West, Inc. v. Jackson, 130 S.Ct. 
2772, 2776 (2010) (quoting 9 U.S.C. §§ 3 & 4). 
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repeatedly reaffirmed.”) (quoting Allied-Bruce Terminix Cos., Inc. v. Dobson, 513 U.S. 265, 272 

(1995)) (citations omitted) 

In order for the FAA to apply to an arbitration provision, the transactions subject to the 

parties’ contract must “involv[e] commerce.” Southland, 465 U.S. at 10-11 (citing 9 U.S.C. § 

2). As interpreted by the United States Supreme Court, the FAA’s term “‘involv[e] commerce’ 

[is] the functional equivalent of the more familiar term ‘affecting commerce’-words of art that 

ordinarily signal that the broadest permissible exercise of Congress’ Commerce Clause power.” 

Citizens Bank v. Alafabco, Inc., 539 U.S. 52, 56-58 (2003) (citing Allied-Bruce, 513 U.S. at 273- 

74). In Citizens Bank, the Court held that, “[b]ecause the [FAA] provides for ‘the enforcement of 

arbitration agreements within the full reach of the Commerce Clause,’ it is perfectly clear that the 

FAA encompasses a wider range of transaction than those actually ‘in commerce’-that is, ‘within 

the flow of interstate commerce.’” Id. at 56 (citations omitted). The Court also noted that 

“Congress’ Commerce Clause power ‘may be exercised in individual cases without showing any 

specific effect upon interstate commerce’ if in the aggregate the economic activity in question 

would represent ‘a general practice . . . subject to federal control.’” Id. at 56-57 (citations 

omitted). 

In the instant case, the Loan Agreement and the servicing, handling, and collection of the 

loan implicate interstate commerce within the meaning of the FAA. First, the business of 

consumer lending indisputably impacts interstate commerce and is, consequently, subject to 

federal control under the Commerce Clause. See, e.g., Citizens Bank, 539 U.S. at 58 (“No 

elaborate explanation is needed to make evident the broad impact of commercial lending on the 

national economy or Congress’ power to regulate that activity pursuant to the Commerce 

Clause.”); Jenkins v. First Am. Cash Advance of Ga., LLC, 400 F.3d 868, 874-75 (11th Cir. 

2005) (finding the “FAA’s broad interstate commerce requirement” was satisfied when lending 
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transactions took place between a Georgia resident and a national bank located in South Dakota 

and that the bank’s role in analyzing loan applications, sending the approved loan applications, 

funding the loans, and accepting the loan proceeds constitutes sufficient interstate commerce 

under the FAA). Second, Inetianbor is a resident of Florida, CashCall is a California corporation, 

and CashCall handles, services, and collects consumer loans from there—including, obviously, 

Inetianbor’s consumer loan. 

Consequently, the transactions between Inetianbor and Western Sky and between 

CashCall and Inetianbor, indisputably flowed through interstate commerce in such a manner as 

to “involv[e] commerce” within the meaning of the FAA. As a result, the FAA applies to require 

enforcement of the arbitration provision in the Loan Agreement. 

As noted above, one of Inetianbor’s claims is for usury under Florida law. See Amended 

Complaint at #5(B). In Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440, 445-46 (2006), 

the Supreme Court reversed the Florida Supreme Court’s denial of arbitration to the defendant 

check-cashing company on public policy grounds where the plaintiff contended that the 

defendant “charged usurious interest rates and that the Agreement violated various Florida 

lending and consumer-protection laws, rendering it criminal on its face.” See id. at 443. The 

allegedly usurious nature of the contract was irrelevant to the Court’s analysis, because any 

challenge to the substance of the contract “either on a ground that directly affects the entire 

agreement (e.g., the agreement was fraudulently induced), or on the ground that the illegality of 

one of the contract’s provisions renders the whole contract invalid” is not to be decided by a 

court, but by an arbitrator. See id. at 444-446.  Buckeye is directly on point, and its holding is 

clear: “We reaffirm today that, regardless of whether the challenge is brought in federal or state 

court, a challenge to the validity of the contract as a whole, and not specifically to the arbitration 
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clause, must go to the arbitrator.” Id. at 449. Therefore, Inetianbor’s Amended Complaint must 

be compelled to arbitration. 

III.  CONCLUSION 

WHEREFORE, defendant CashCall, Inc. respectfully requests that the Court compel 

plaintiff Abraham Inetianbor to arbitration, dismiss or, in the alternative, stay this action pending 

arbitration, and provide CashCall with such other and further relief as the Court deems just and 

proper. 

Certificate of Good Faith Conference 

Pursuant to Local Rule 7.1(a)(3), I hereby certify that counsel for the movant has 

conferred with all parties or non-parties who may be affected by the relief sought in the motion 

in a good faith effort to resolve the issues raised in the motion and has been unable to do so. 

Counsel for CashCall spoke with plaintiff Inetianbor on January 23, 2013, regarding the 

requested relief and was informed that he opposes the requested relief. 

Respectfully submitted, 

Date:  January 24, 2013   AKERMAN SENTERFITT 
1 S.E. Third Avenue – Suite 2500 
Miami, FL 33131 
Tel. 305-374-5600 
Fax. 305-374-5095 
 
By: s/ Andrew M. Shapiro     

CHRISTOPHER S. CARVER, ESQ. 
Florida Bar No. 993580 
christopher.carver@akerman.com 
ANDREW M. SHAPIRO, ESQ. 
Florida Bar No. 0100015 
andrew.shapiro@akerman.com 
 

Counsel for Defendant CashCall, Inc. 
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CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing was filed via CM/ECF and 

served as indicated below on January 24, 2013, on all counsel or parties of record on the 

following Service List.  

s/ Andrew M. Shapiro   
Andrew M. Shapiro 
 
 

SERVICE LIST 
 
Christopher S. Carver, Esq. 
christopher.carver@akerman.com 
AKERMAN SENTERFITT 
1 S.E. Third Avenue – Suite 2500 
Miami, FL 33131 
Tel. 305-374-5600 
Fax. 305-374-5095 
Attorneys for Defendant CashCall, Inc. 
 
Andrew M. Shapiro, Esq. 
andrew.shapiro@akerman.com 
AKERMAN SENTERFITT 
1 S.E. Third Avenue – Suite 2500 
Miami, FL 33131 
Tel. 305-374-5600 
Fax. 305-374-5095 
Attorneys for Defendant CashCall, Inc. 
 
Abraham Inetianbor 
(service by mail) 
Pro se plaintiff 
4271 NW 5th Street, #247 
Plantation, FL 33317 
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