
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

(1) THLOPTHLOCCO TRIBAL TOWN, )
a federally-recognized Indian Tribe, )

)
Plaintiff, )

)
vs. ) No. 09-CV-527-JHP-FHM

)
(2) GREGORY R. STIDHAM, Judge of the )
District Court of the Muscogee (Creek) Nation; )
and )

)
(3) KATHLEEN SUPERNAW, )
Chief Justice of the Muscogee (Creek) Nation )
Supreme Court; and )

)
(4) MONTE DEER, Justice of the )
Muscogee (Creek) Nation Supreme Court, and )

)
(5) GREGORY BIGLER, Judge of the )
District Court of the Muscogee (Creek) Nation, )

)
Defendants. )

DEFENDANTS’ REPLY BRIEF IN SUPPORT OF
MOTION TO DISMISS SECOND AMENDED COMPLAINT

Defendants, by their undersigned counsel, provide the following Reply Brief in support of

their Motion to Dismiss Second Amended Complaint (Doc. No. 54), and state in support:

I. There is no federal question jurisdiction in this case.

In a telling admission in the introduction to its Response, Thlopthlocco Tribal Town

(“Thlopthlocco”) states (in addressing Defendant’s joinder arguments) that involving the Anderson

parties in this case “could lead the Court into the morass of an intra-tribal dispute.”  (Doc. No. 58

at 2.)  The admission by Thlopthlocco that the underlying issues in Anderson I and II involve an

intra-tribute dispute, which Thlopthlocco cannot dispute involves tribal law, confirms Thlopthlocco
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is attempting to drag this Court into an intra-tribal dispute by demanding the Court enjoin further

litigation of the Anderson cases.  As set forth in the Opening Brief, however, intra-tribal disputes are

not the subject of federal question jurisdiction, and, accordingly, this suit should be dismissed.  E.g.,

Kaw Nation v. Lujan, 378 F.3d 1139, 1143 (10  Cir. 2004).  th

In an attempt to avoid this obvious defect with its jurisdictional allegations, Thlopthlocco

continues to argue the Muscogee (Creek) Nation’s assumption of jurisdiction over it treats Muscogee

(Creek) Nation (“MCN”) law “as supreme over federal law”.  First, this is simply incorrect because

there is no such statement or insinuation in the orders and opinions by the MCN courts affirming

their jurisdiction, which Thlopthlocco itself sought from the MCN.  (Compl. Exs. D & E, Doc. Nos.

2-5 & 2-6.)  Further, this argument overlooks that Thlopthlocco asked the MCN courts to assume

jurisdiction over Thlopthlocco pursuant to tribal law, not federal law.  (See Doc. No. 17-2 at ¶¶35-

37.)  In fact, when Thlopthlocco later sought a “conditional” dismissal of the Anderson I litigation

in tribal court, Thlopthlocco argued the Anderson defendants’ cross-claims were “undecidedly not

[based] on federal law.”  (Doc. No. 17-6 at p. 13.)  Accordingly, federal law has never been at issue

in the Anderson I litigation.

Finally, to the extent any federal question about the MCN’s adjudicatory jurisdiction could

be raised in this matter by Thlopthlocco, such federal question is determined by the federal policy

of paying money to the MCN to hear tribal matters like Anderson I and II.  Thlopthlocco responds

to this argument by pointing out the MCN’s receipt of federal funds for its court system does not

waive Thlopthlocco’s sovereign immunity.  Congress, however, can authorize tribal jurisdiction. 

See Kiowa Tribe of Okla. v. Manufacturing Techs., Inc., 523 U.S. 751, 754 (1998).  And, as argued

in the opening brief, Congress has authorized jurisdiction in cases like Anderson I and II by passing
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the Indian Tribal Justice Act, and providing federal funds to tribal courts for “purposes of

establishing intertribal court systems and regional tribal appellate systems.”  H.R. Rep. 103-205,

at 15, 1993 U.S.C.C.A.N. 2425, 2435 (emphasis added).   For this reason, as Thlopthlocco admits1

in its Response (Doc. No. 58 at p.6), the federal government denied Thlopthlocco’s request for

funding its own tribal court system because the federal government already provides financial

assistance for such a system in the MCN tribal courts.  As has been repeatedly pointed out, this is

due to the MCN courts already possessing jurisdiction over most Thlopthlocco citizens because of

their dual citizenship in the MCN – a relationship Judge Payne has previously referred to as

“extraordinary” among Native American tribes.  (See Op. in Thlopthlocco Tribal Town v. Babbitt,

Case No. 97-306-P (E.D. Okla. Jan. 31, 2002) (Doc. No. 57-1)). 

II. Thlopthlocco simply has not stated a claim under Ex parte Young.

While Thlopthlocco argues that this Court need only make a “straightforward inquiry” into

whether the Second Amended Complaint alleges an ongoing violation of federal law under Young,

pleading standards nonetheless require Thlopthlocco to make “plausible” allegations regarding such

violations.  Compare Verizon Md., Inc. v. Public Serv. Comm’n of Md., 535 U.S. 635, 645 (2002)

with Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009).  As elaborated upon in the Motion to Dismiss,

Thlopthlocco’s Second Amended Complaint does not really point to any ascertainable violation of

the Oklahoma Indian Welfare Act, the Indian Commerce Clause, the Supremacy Clause, or the

Treaty Clause by the MCN’s judicial officers.  Thlopthlocco’s Response Brief does not address this

In addition, Thlopthlocco’s citations to Beers v. Arkansas, 61 U.S. 527 (1857), and Iowa1

Tribe of Kansas & Nebraska v. Salazar, 607 F.3d 1225 (10  Cir. 2010) to support its claimed abilityth

to revoke its immunity waiver are inapposite.  Neither of those cases involved Young claims, or a
situation like Anderson I where a sovereign, as plaintiff, was countersued or had claims brought
against individual officers.  
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point either.  Thus, Thlopthlocco has arguably admitted it cannot state a plausible claim the

Defendant judges are engaged in any ongoing violation of these specific Constitutional provisions

or federal laws cited by Thlopthlocco.  

Thlopthlocco’s argument based on the “federal common law” of Montana v. United States,

450 U.S. 544 (1981) also lacks plausibility.  Cases interpreting Montana have held that

Thlopthlocco’s voluntary act of filing claims in the MCN courts created tribal jurisdiction.  Starting

with the holding in Montana itself, jurisdiction over a non-member of a tribe exists when (1) the

non-member enters into a consensual relationship with a tribe or its members through commercial

dealing, contracts, or other arrangements, or (2) the non-member’s conduct threatens or directly

affects the “political integrity ... of the tribe.”  450 U.S. at 565-66.  Of obvious note, while

Thlopthlocco is not a member of the MCN, the Defendant judges have repeatedly pointed out in this

case that all but one of the individual parties in Anderson I and II are MCN members; thus,

Montana does not apply.  (See Compl. Ex. E (Doc. No. 2-6) at p. 2; Doc. No. 36-1 at pg. 2, ¶1; Doc.

No. 36-3 at pgs. 1-2.)  

In addition, in this case, the “consensual relationship” test in Montana is clearly applicable

to Thlopthlocco, which filed and actively requested the MCN courts to assume jurisdiction over it

in the Anderson I litigation.  (Defs.’ Ex. 1 (Doc. 54-1) at ¶¶35-37).  For instance, the Ninth Circuit

has held that “a non-member who knowingly enters tribal courts for the purpose of filing suit against

a tribal member has, by the act of filing his claims, entered into a ‘consensual relationship’ with the

tribe within the meaning of Montana.”  Smith v. Salish Kootenai College, 434 F.3d 1127, 1140 (9th

Cir. 2006) (en banc); accord Atwood v. Fort Peck Tribal Court Assiniboine, 513 F.3d 943, 948 (9th

Cir. 2008).  Further, the Tenth Circuit has held that an attorney practicing before a tribal court can
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“constitute a consensual relationship” under the first Montana test.  MacArthur v. San Juan County,

309 F.3d 1216, 1223 (10  Cir. 2002).  Applying these authorities to this case, Thlopthlocco’s filingth

of the Anderson I litigation against several individual members of the MCN obviously created a

consensual relationship between Thlopthlocco and the MCN courts.

The second Montana test – the “political integrity” of the tribe – is also present as to

Anderson I and II.  Thlopthlocco brought the Anderson I litigation specifically to quell political strife

within its own government.  While this political strife does not directly involve the MCN,

Thlopthlocco states in the Second Amended Complaint (and elsewhere) that it is a historical Tribal

Town of the Muscogee (Creek) Nation, and does not dispute that nearly all of the individuals

involved in this underlying political issue are dual members with the MCN tribe.  (See citations,

supra at p. 4.)  These facts were some of the key reasons Thlopthlocco sought help from the MCN

courts in the first place by filing the Anderson I litigation.  (Defs.’ Ex. 1 (Doc. No. 54-1) at ¶¶2, 5-16,

37; see also Defs.’ Ex. 3 (Doc. No. 54-3) at pp. 11-12 (referring to the “chaos” and lack of rule of

law that would result if the Muscogee (Creek) Nation courts did not assume jurisdiction and enjoin

the Anderson defendants)).  In Anderson II, the plaintiffs seek relief in reference to an election,

which is by definition “political”.  Again, this political dispute involves individuals who are

Thlopthlocco officers, but also MCN citizens.  Thus, the MCN courts have a vested interest in

maintaining peace and order in one of MCN’s Tribal Town, and among its own citizens.  

Applying either Montana test, the tribal courts clearly have jurisdiction over the Anderson

litigation.  As such, this case should be dismissed for want of any plausible federal question under

Ex parte Young.
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III. Necessary parties have not been joined.

The Anderson I defendants have brought claims, under tribal law, that allege improprieties

by the Thlopthlocco Business Committee members in adopting various individuals into, and

removing others from, the Thlopthlocco tribe.  If true, those allegations could potentially result in

a new election or a shift in the polity of Thlopthlocco voters that would vote in the next Thlopthlocco

election.  An injunction by this Court preventing further litigation of the Anderson I case, however,

would prevent the Anderson I defendants from even making these claims to the MCN courts.  Thus,

the Anderson I defendants clearly “have an interest relating to the subject of [this] action and [are]

so situated that disposing of the action in [their] absence may ... as a practical matter impair or

impede [their] ability to protect the interest[.]”  Fed. R. Civ. Proc. 19(a)(1)(B).  2

Thlopthlocco’s only response to this argument is that this Court found the Anderson

defendants were not necessary parties in Crowe & Dunlevy, P.C. v. Stidham, 609 F. Supp. 2d 1211

(N.D. Okla. 2009).  Crowe is obviously distinguishable because it involved the power of the MCN

courts to compel a non-Indian law firm to disgorge attorney fees paid by Thlopthlocco.  In this case,

Thlopthlocco seeks to use the power of this federal court to shut down the Anderson I and II cases

altogether, which will effectively terminate the Anderson I defendants’ and Anderson II plaintiffs’

claims.  Accordingly, this case should be dismissed for failure to join the Anderson defendants.

Thlopthlocco also cites to Yellowstone County v. Pease, 96 F.3d 1169, 1172 (9  Cir. 1996)th

for the proposition that the MCN is not a necessary party to this case under Rule 19(a).  In

Yellowstone County, however, the Ninth Circuit found the tribal court system at issue was not a

As noted, the Anderson defendants need not “possess” an interest in this litigation for Rule2

19(a) to apply, those parties need only “claim” an interest, which includes any claimed interest that
is not “patently frivolous”.  Davis v. United States, 192 F.3d 951, 958-959 (10  Cir. 1999).  th
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necessary party to the federal case because the underlying case before the tribal court concerned

county property taxes in which the tribe had no interest.  96 F.3d at 1173.  In this case, the MCN

possesses an interest in maintaining jurisdiction over Thlopthlocco, including in the Anderson I and

II litigation, because of Thlopthlocco’s historical status as Creek Tribal Town and because the vast

majority of Thlopthlocco’s members are also Creek citizens.  As the MCN is a necessary and

indispensable party that cannot be joined due to its sovereign immunity, this case should be

dismissed.

IV. Exhaustion of all tribal remedies is not “futile.”

Recognizing it has not fully exhausted the matters before the MCN courts in Anderson I and

II, Thlopthlocco argues further litigation of those cases would be “futile.”  Thlopthlocco’s argument

in this regard is that continued litigation of Anderson I and II could result in the opposing faction

taking control of Thlopthlocco, after which that faction would presumably terminate this case.  The

possibility Thlopthlocco may lose the underlying litigation, however, does not make further

proceedings in Anderson I and II futile.  

Thlopthlocco also argues it should not continue to be subjected to the tribal court litigation

due to its sovereign immunity.  As already emphasized at length in the opening brief, however, the

Anderson I defendants’ and Anderson II plaintiffs’ claims are against individual Thlopthlocco

citizens, not Thlopthlocco itself.  Thlopthlocco – as a plaintiff – can dismiss its claims in Anderson

I at any time. 

In addition, this argument requires more than just a showing of sovereign immunity –

Thlopthlocco must also show the exhaustion requirement “would serve no purpose other than delay.” 

Burrell v. Armijo, 456 F.3d 1159, 1168 (10  Cir. 2006) (cited by Plaintiff).  Thlopthlocco has notth

7

Case 4:09-cv-00527-JHP-FHM   Document 61  Filed in USDC ND/OK on 07/31/12   Page 7 of 9



articulated how this standard applies.  In reality, full exhaustion would resolve the substantive claims

in the Anderson cases on the merits, possibly in Thlopthlocco’s favor, i.e., there is no delay of an

inevitable loss.  In fact, a hypothetical resolution of the underlying claims in Thlopthlocco’s favor

would presumably be the best result for Thlopthlocco because Thlopthlocco would obtain a

declaratory judgment that could put an end to the factional dispute among the Thlopthlocco citizens.

Plus, Thlopthlocco would have a jurisdictional ruling allowing them to obtain similar relief in the

future, if needed.  This scenario could hardly be deemed “futile” to Thlopthlocco.    3

Finally, Thlopthlocco argues exhaustion is “unnecessary” because “MCN courts by statute

are forbidden from applying federal law ... except under express circumstances approved by the

National Council.”  (Resp. Br. at p. 24.)  Though not clear, if Thlopthlocco is referring to the

exhaustion doctrine in making this argument, such an argument is circular because the tribal courts

do not apply the exhaustion doctrine, which is purely a federal doctrine of comity to the tribes.  

If, in making this argument, Thlopthlocco means the MCN courts will not apply substantive

federal law, this is simply incorrect.  As noted in Thlopthlocco’s footnote 12 (Resp. Br. at 11-12),

the MCN does expressly adopt the Indian Civil Rights Act (“ICRA”), 25 U.S.C. §1301, et seq., as

applicable law in the tribal courts.  The ICRA is the underlying basis for the Anderson II complaint,

and will be applied in the MCN courts.  (See Anderson II Compl., Doc. No. 36-1.)  As noted above,

The individual parties’ claims in Anderson I and II are based on alleged violations of civil3

rights.  Thus, a hypothetical loss by Thlopthlocco could mean Thlopthlocco did violate the federal
and/or tribal rights of its citizens.  A tribal court order preventing such behavior could also hardly
be called “futile”.  In fact, Thlopthlocco’s efforts to enjoin the Defendant judges from further
consideration of the Anderson litigation is obviously to prevent such a ruling, and raises the question
of whether Thlopthlocco’s federal case is really an attempt to use the power of this Court to stifle
political dissent among its own citizens.  
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Anderson I raises issues of tribal law.  Thus, Anderson I and II cannot be said to be futile on this

additional basis cited by Thlopthlocco.  

V. Conclusion

Thlopthlocco fails to articulate any basis for federal question jurisdiction in this Court. 

Thlopthlocco fails to explain why it has not joined necessary parties to this case.  And, finally,

Thlopthlocco fails to provide any legitimate argument as to why exhaustion of its remedies in the

tribal court would be futile.  For any of these reasons, the Court should dismiss this case.

     Respectfully submitted,

ATKINSON, HASKINS, NELLIS,
      BRITTINGHAM, GLADD & CARWILE 

 A PROFESSIONAL CORPORATION 

      /s/Michael A. Simpson                              
Gregory D. Nellis, OBA #6609
Michael A. Simpson, OBA #21083 
1500 ParkCentre
525 South Main
Tulsa, Oklahoma 74103
Telephone: (918) 582-8877
Facsimile: (918) 585-8096
Attorneys for Defendants

Certificate of Service

I hereby certify that on July 31, 2012, I electronically transmitted the attached document to
the Clerk of the Court using the ECF System for filing and transmittal of a Notice of Electronic
Filing to the following ECF registrant:

Micheal Salem
Salem Law Office
101 East Gray, Suite C
Norman, OK 73069
Attorney for Plaintiff

       /s/ Michael A. Simpson                             
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