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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO.:

SEMINOLE TRIBE OF FLORIDA,
a Federally recognized Indian Tribe,

Plaintiff,

v.

STATE OF FLORIDA, DEPARTMENT
OF REVENUE, and MARSHALL STRANBURG,
AS INTERIM EXECUTIVE DIRECTOR AND
DEPUTY EXECUTIVE DIRECTOR,

Defendants.

____________________________________________/

COMPLAINT

Plaintiff, SEMINOLE TRIBE OF FLORIDA (the "Tribe"), a Federally recognized Indian

Tribe, hereby sues Defendants, STATE OF FLORIDA, DEPARTMENT OF REVENUE (the

"Department"), and MARSHALL STRANBURG in his official capacity as Department Interim

Executive Director and Deputy Executive Director ("Executive Director") charged with the

administration, enforcement and collection of the Florida motor and diesel fuel tax that is

imposed pursuant to Fla. Stat. Ch. 206, et seq. ("Fuel Tax").

In this action, the Tribe seeks (1) a judgment declaring the fuel used by the Tribe on

Tribal Land and/or for performing Essential Governmental Services in its capacity as a sovereign

government is exempt from the Florida Fuel Tax under provisions of the United States

Constitution; and (2) a permanent injunction enjoining the Department and Executive Director

from imposing the Fuel Tax on any fuel that the Tribe hereafter uses on Tribal Land and/or in

providing Essential Governmental Services.
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PARTIES

1. Plaintiff is, and at all times material hereto was, a Federally recognized Indian

Tribe with its governing body and its principal domicile in Broward County, Florida.

2. The Department is an agency of the State of Florida (the "State") that is

responsible, inter alia, for the administration, collection and enforcement of tax revenues

collected or paid pursuant to Fla. Stat. Ch. 206, et seq.

3. Marshall Stranburg, as Interim Executive Director and Deputy Executive

Director, is the official of the Department directly responsible for administering, enforcing and

collecting Florida's Fuel Tax pursuant to Fla. Stat. Ch. 206, et seq.

JURISDICTION AND VENUE

4. This Court has jurisdiction over the action pursuant to 28 U.S.C. § 1331, "Federal

Question," and 28 U.S.C. § 1362, "Indian Tribes." Plaintiff asserts claims arising under the

United States Constitution and laws of the United States, including the Indian Commerce Clause

(U.S. Const., Art. 1, § 8, cl. 3) and the Equal Protection Clause of the Fourteenth Amendment to

the United States Constitution (U.S. Const., Am. XIV, § 1).

5. Venue is proper in this District pursuant to 28 U.S.C. § 1391(b)(2) because a

substantial part of the events (i.e., the imposition and/or collection of Fuel Tax) giving rise to the

claims occurred in this District.

6. Any and all conditions precedent to the maintenance of this Action have ripened,

and have been satisfied, waived, or discharged, or would be futile.

GENERAL ALLEGATIONS

7. The Tribe is an organized Indian tribe recognized by the United States Secretary

of the Interior with a governing body as defined in § 16 of the Indian Reorganization Act of June
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18, 1934 (25 U.S.C. § 461, et seq.) and a sovereign Native American tribal government whose

headquarters is located at 6300 Stirling Road, Hollywood, Florida 33024.

8. The Tribe has Indian reservations in Hollywood, Tampa, Immokalee, Brighton,

and Big Cypress, Florida, and other property that is held in trust by the United States of America

for the benefit of the Tribe, including property in Coconut Creek, Florida, all of which

constitutes "Indian Land" and "Indian Country" (as the terms are used in Federal law) and which

is collectively referred to herein as "Tribal Land".

9. Pursuant to the Self-Determination and Educational Assistance Act (25 U.S.C.

§ 450, et seq.) and its Self-Determination Contracts with the United States of America, the

Tribe provides the same essential governmental services on Tribal Land that the State provides

off Tribal Land, including, but not limited to, police and fire protection, emergency medical

services, public schools, public transportation, garbage pick-up, business regulation and road

construction and maintenance ("Essential Governmental Services").

10. In performing Essential Governmental Services, the Tribe uses fuel in its vehicles

on Tribal Land, including police cars, fire trucks, ambulances, school buses, and garbage trucks,

that it purchases both on and off Tribal Land.

FUEL TAX – CHAPTER 206

11. Fla. Stat. Ch.. 206, et. seq. imposes various excise taxes ("Fuel Tax"), on the

motor and diesel fuel (collectively "fuel") that is used in the State.

12. Fla. Stat. § 206.41 provides that, as a matter of "administrative convenience,"

Fuel Tax is pre-collected as and when the fuel is first removed from the rack by the terminal

supplier. Fuel Tax is passed on to the ultimate consumer of the fuel who pays it at the pump as

part of the purchase price of the fuel.
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13. The Fuel Tax is compensation to the State for use of its roadways. The legislative

purpose of the Fuel Tax is to collect funds for the construction and maintenance of the State's

roadways from the persons who use them. The Fuel Tax is designed as an excise tax so that

persons who use the State's roadways will contribute to the cost of their construction and

maintenance in proportion to the quantities of fuel they consume on them.

14. Fla. Stat. § 206.01(24) defines "use" of fuel as occurring at the time it is placed

into the fuel tank of the vehicle in which it will be consumed.

15. Fla. Stat. § 206.41(4) provides exemptions from the Fuel Tax. Each exemption

depends on how the fuel is actually used. It exempts fuel that is actually used by or for mass

public transportation systems (§ 206.41(4)(b)); agricultural, aquaculture, commercial fishing, or

commercial aviation purposes (§ 206.41(4)(c)); municipal or county governments in motor

vehicles operated by the governing body (§ 206.41(4)(d)); and school districts or private

contractors operating school buses for a school district or by a nonpublic school (§ 206.41(4)(e)).

In the case of municipal or county governments, or school districts, the pre-paid Fuel Taxes are

refunded to such governments or school districts for use in constructing and maintaining their

own roadways.

16. Whether fuel is subject to Fuel Tax depends on the purpose for which it is used.

Any consumer who pre-pays the Fuel Tax at the pump and then uses the fuel for an exempt

purpose is entitled to a refund of the Fuel Tax.

17. The State does not construct or maintain any of the roadways on Tribal Land.

None of the Fuel Tax collected by the State is used to fund the construction or maintenance of

roadways on Tribal Land. All roadways on Tribal Land are constructed and/or maintained by the
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Tribe and/or the Federal Government at no cost to the State. There is no nexus between the Fuel

Tax and the Tribe's use of fuel on Tribal Land.

18. Between June 7, 2009 and March 31, 2012, the Tribe paid Fuel Tax on the fuel

that it purchased at off-reservation fueling stations, but used on Tribal Lands to provide Essential

Governmental Services, totaling $393,247.30. On June 6, 2012, the Tribe filed a claim for

refund of such Fuel Tax which the Department denied.

19. The Tribe previously sued the Department in State court for (1) a refund of Fuel

Tax paid between January 1, 2004, and February 28, 2006, on fuel that the Tribe purchased at

fueling stations located off Tribal Land but used on Tribal Land to provide Essential

Governmental Services; and (2) a declaration that the fuel used by the Tribe on Tribal Land is

exempt from Fuel Tax regardless of where it was purchased. The State court action involved a

different tax period and sought an entirely different form of relief (i.e., refund of Fuel Tax) than

that sought here.

20. In the State court case, the Department conceded that Fuel Tax is imposed on the

use of fuel, rather than on the retail sales and purchase transaction. The Department contended

that, under Fla. Stat. § 206.01(24), fuel purchased at fueling stations located off Tribal Land

should be treated as having been used off Tribal Land since the vehicle was off Tribal Land

when the fuel was placed in the fuel tank. The Department's concession that the "taxable event"

of the Fuel Tax is the use of fuel eliminated the need to litigate various issues of Federal law,

including the validity of the Fuel Tax under the Equal Protection Clause and the Indian

Sovereignty Doctrine, that are implicated only when the Fuel Tax is characterized as a sales tax

on the retail sale and purchase transaction. As a result, these issues of Federal law have never

been adjudicated.
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21. The trial court held that Fuel Tax does not apply to any fuel that is actually used

by the Tribe on Tribal Land, regardless of where it was purchased or the purpose for which it

was used. Because the Fuel Tax scheme is not tailored to exempt fuel that the Tribe uses on

Tribal Land, the trial court held that the entire Fuel Tax scheme is invalid as applied to all fuel

used by the Tribe, including fuel that the Tribe uses off Tribal Land.

22. In Florida Department of Revenue v. Seminole Tribe of Florida, 65 So. 3d 1094

(Fla. 4th DCA 2011), the Fourth District Court of Appeal reversed. The Fourth District Court of

Appeal characterized (without factual or legal basis) the Fuel Tax as a sales tax on a retail sales

and purchase transaction, rather than an excise tax on the use of fuel. It assumed that where and

why the fuel was used was irrelevant. As such, the District Court of Appeal did not interpret or

apply the Indian Commerce Clause—believing the Clause was inapplicable. The re-

characterization of the Fuel Tax by the Fourth District Court of Appeal as a sales tax on the retail

sales and purchase transaction implicates a variety of issues under Federal law, including issues

under the Equal Protection Clause, Indian Commerce Clause and the Indian Sovereignty

Doctrine, that depend on where and the purpose for which the fuel is used by the Tribe. The

Tribe was deprived of the opportunity to litigate those issues of Federal law in the State courts.

23. The Fourth District Court of Appeal's decision left unresolved the critical issue of

whether the Fuel Tax is imposed on the use of the fuel (as the Department and Tribe contended)

or on the retail sales and purchase transaction, and, therefore whether the "taxable event" that

triggered the Fuel Tax occurred on or off Tribal Land. It also left unresolved the critical issue of

whether the Indian Commerce Clause and Indian Sovereignty Doctrine invalidate State tax on

fuel that is used by the Tribe to provide Essential Governmental Services. It also left unresolved
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the critical issue of whether the Fuel Tax as applied to the Tribe's fuel is prohibited by the Equal

Protection Clause in these particular circumstances.

24. The Tribe is not re-litigating identical issues that were decided by the Fourth

District Court of Appeals. This action does not seek a refund of taxes; it seeks declaratory and

prospective, injunctive relief. It raises significant Constitutional issues that have never been

adjudicated.

25. A gross and manifest injustice will occur if the Tribe were denied the right to

litigate the claims and issues raised in this Complaint.

26. The Tribe is entitled to a Declaratory Judgment because it has an actual, present,

and practical need for the declaration; the declaration deals with a present, ascertainable set of

facts and a present case and controversy as to those facts; the Tribe has a legal right which is

dependent on the relevant facts and law; the Tribe has an actual and present interest that is

adverse, antagonistic and opposite the interest of the Department and its Executive Director as

the official whose duty it is to collect and enforce the collection of the Fuel Tax. Accordingly,

these matters are properly before the Court, and the Tribe is not merely seeking an advisory

opinion.

COUNT I

DECLARATORY JUDGMENT
INDIAN COMMERCE CLAUSE

USE ON TRIBAL LAND

27. Plaintiff, Tribe, restates and realleges the allegations in paragraphs 1 through 26

as though fully set forth herein.
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28. The Fuel Tax is an excise tax that is imposed on the use of fuel and is not a sales

tax on the retail sales and purchase transaction. The "taxable event" is the use of fuel which

occurred on Tribal Land.

29. Fla. Stat. § 206.41(4)(a) provides that the "legal incidence" of the Fuel Tax is on

the ultimate consumer of the fuel. The ultimate consumer is the person in whose vehicle the fuel

is consumed. The Tribe is the ultimate consumer of all of the fuel involved in this case.

30. The Fuel Tax is invalid as applied to fuel that the Tribe uses on Tribal Land

because the Indian Commerce Clause of the United States Constitution (U.S. Const. Art. I, § 8,

cl. 3) prohibits any State from taxing any activity, including the use of fuel, conducted on Tribal

Land if the legal incidence of such State tax is borne by an Indian tribe, except to the extent that

Congress has specifically and unmistakably authorized such State tax.

31. The Tribe actually uses substantially all of its fuel on Tribal Land. Fla. Stat. §

206.01(24) and its definition of "use" does not apply in determining whether the fuel was used

on or off Tribal Land for purposes of the Indian Commerce Clause.

32. Congress has not authorized the State to tax fuel that the Tribe uses on Tribal

Land.

33. WHEREFORE, Plaintiff, the Tribe, requests that this Court enter a declaratory

judgment against the Department and its officials charged with enforcing and collecting Fuel Tax

pursuant to Fla. Stat. Ch. 206, et seq.:

a. Declaring that fuel used by the Tribe on Tribal Land is not subject to the

Fuel Tax; and
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b. Declaring that, until the Florida Legislature tailors the Fuel Tax Scheme to

exempt fuel that the Tribe uses on Tribal Land, the Fuel Tax does not apply to any fuel

that is used by the Tribe; and

c. Ordering such other relief as the Court deems appropriate.

COUNT II

DECLARATORY JUDGMENT
INDIAN COMMERCE CLAUSE

INDIAN SOVEREIGNTY

34. Plaintiff, Tribe, restates and realleges the allegations in paragraphs 1 through 33

as though fully set forth herein.

35. The Tribe uses fuel on Tribal Land to provide Essential Governmental Services.

The Tribe's provision of Essential Government Services is comprehensively and pervasively

regulated by Federal law, including the Self-Determination and Educational Assistance Act (25

U.S.C. § 450, et seq.). Federal law preempts any regulatory or taxing authority of the State with

respect to the provision of Essential Governmental Services. The State is prohibited from

regulating, and does not regulate, the Tribe’s provision of Essential Governmental Services.

36. The objective of the Federal law that regulates the Tribe’s provision of Essential

Governmental Services is to assure that persons on Tribal Lands receive the essential services

that are not provided by the State, and to promote tribal self-sufficiency, self-determination and

self-government.

37. The Fuel Tax burdens the Tribe's provision of Essential Governmental Services

by increasing the cost of providing those services. It infringes on the Tribe' sovereignty and

interferes with the objectives of the Federal law that regulates the provision of Essential
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Governmental Services, all in violation of the Indian Commerce Clause of the United States

Constitution (U.S. Const., Art. I, § 8, cl. 3).

38. The Fuel Tax does not apply to fuel that the Tribe uses in the provision of

Essential Governmental Services whether the Fuel Tax is characterized as a sales tax on the retail

sales and purchase transaction or as an excise tax on the use of fuel.

WHEREFORE, Plaintiff, the Tribe, requests that this Court enter a declaratory judgment

against the Department and its officials charged with enforcing and collecting Fuel Tax pursuant

to Fla. Stat. Ch. 206, et seq.:

a. Declaring that fuel used by the Tribe in the provision of Essential Governmental

Services is not subject to the Fuel Tax; and

b. Declaring that, until the Florida Legislature tailors the Fuel Tax Scheme to

exempt fuel that the Tribe uses to provide Essential Governmental Services, the

Fuel Tax does not apply to any fuel that is used by the Tribe; and

c. Ordering such other relief as the Court deems appropriate.

COUNT III

DECLARATORY JUDGMENT
EQUAL PROTECTION

GOVERNMENT EXEMPTION

39. Plaintiff, Tribe, restates and realleges the allegations in paragraphs 1 through 38

as though fully set forth herein.

40. Fla. Stat. § 206.41(4)(d) exempts from Fuel Tax fuel that is used in vehicles

operated by municipal or county governments. Although the Fuel Tax is pre-collected at the

pump, the State refunds such Fuel Tax to such government for use in the construction and

maintenance of their own roadways.
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41. The Tribe is a government that is similarly situated to municipal and county

governments in that it provides Essential Governmental Services and is responsible for the

construction and maintenance of its own roadways.

42. The Fuel Tax scheme arbitrarily distinguishes the Tribe from other similarly

situated governments and discriminates against the Tribe by denying it the refunds of Fuel Tax

that are paid to such other governments in violation of the Equal Protection Clause of the

Fourteenth Amendment to the United States Constitution (U.S. Const., Am. XIV, § 1).

43. The distinction between the Tribe and the other governments for purposes of the

Fuel Tax and is not rationally related to any legitimate interest of the State.

WHEREFORE, Plaintiff, the Tribe, requests that this Court enter a declaratory judgment

against the Department and its officials charged with enforcing and collecting Fuel Tax pursuant

to Fla. Stat. Ch. 206, et seq.:

a. Declaring that the Tribe is entitled to refunds of the Fuel Tax under Fla. Stat. §

206.41(4)(d) on the same basis as municipal and county governments; and

b. Ordering such other relief as the Court deems appropriate.

COUNT IV

DECLARATORY JUDGMENT
EQUAL PROTECTION

OFF - STATE ROAD USE

44. Plaintiff, Tribe, restates and realleges the allegations in paragraphs 1 through 43

as though fully set forth herein.

45. The Fuel Tax is compensation to the State for the use of its roadways. Fla. Stat. §

206.41(4)(c) exempts from Fuel Tax the fuel that is used for agricultural, aquaculture,

commercial fishing, or commercial aviation purposes, because such fuel is not used on the
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roadways of the State. Any consumer who pre-pays the Fuel Tax at the pump on fuel that is used

for any of these exempt purposes is entitled to a refund of such Fuel Tax.

46. The Tribe uses substantially all of its fuel on Tribal Land and not on the roadways

of the State.

47. The Fuel Tax scheme arbitrarily distinguishes the Tribe from other similarly

situated off-State road consumers of fuel and discriminates against the Tribe by requiring that it

pay for the construction and maintenance of State roadways that it does not use in denying the

Tribe the same refunds of Fuel Tax that are paid to other similarly situated off- State road

consumers of fuel in violation of the Equal Protection Clause of the Fourteenth Amendment to

the United States Constitution (U.S. Const., Am. XIV, § 1).

48. The distinction between the Tribe and the other off- State road consumers of fuel

for purposes of the Fuel Tax and is not rationally related to any legitimate interest of the State.

WHEREFORE, Plaintiff, the Tribe, requests that this Court enter a declaratory judgment

against the Department and its officials charged with enforcing and collecting Fuel Tax pursuant

to Fla. Stat. Ch. 206, et seq.:

a. Declaring that the Tribe is entitled to refunds of the Fuel Tax under Fla. Stat. §

206.41(4)(c) on the same basis as other off- State road consumers of fuel; and

b. Ordering such other relief as the Court deems appropriate.

COUNT V

DECLARATORY JUDGMENT
EQUAL PROTECTION

DISPROPORTIONATE CONTRIBUTION

49. Plaintiff, Tribe, restates and realleges the allegations in paragraphs 1 through 48

as though fully set forth herein.
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50. The Fuel Tax was designed as an excise tax on the use of fuel so that persons who

use the State's roadways will contribute to the cost of their construction and maintenance in

proportion to their use of such roadways.

51. The Fuel Tax scheme arbitrarily distinguishes the Tribe from other similarly

situated consumers of fuel and discriminates against the Tribe by requiring that the Tribe pay a

grossly disproportionate share of the cost of constructing and maintaining State roadways for its

limited use of such roadways in violation of the Equal Protection Clause of the Fourteenth

Amendment to the United States Constitution (U.S. Const., Am. XIV, § 1).

52. The distinction between the Tribe and the other consumers of fuel for purposes of

the Fuel Tax and is not rationally related to any legitimate interest of the State.

WHEREFORE, Plaintiff, the Tribe, requests that this Court enter a declaratory judgment

against the Department and its officials charged with enforcing and collecting Fuel Tax pursuant

to Fla. Stat. Ch. 206, et seq.:

a. Declaring that the Tribe is entitled to refunds of Fuel Tax on the fuel that it uses

on Tribal Land; and

b. Ordering such other relief as the Court deems appropriate.

COUNT VI

INJUNCTION

53. Plaintiff, the Tribe, restates and realleges, the allegations in paragraphs 1 through

52 as though fully set forth herein.

54. The Fuel Tax as applied to fuel that the Tribe uses on Tribal Land and/or to

provide Essential Governmental Services is invalid under the Indian Commerce Clause of the

United States Constitution (U.S. Const., Art. I, § 8, cl. 3), the Indian Sovereignty Doctrine
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and/or the Equal Protection Clause of the Fourteenth Amendment to the United States

Constitution (U.S. Const., Am. XIV § 1).

55. The Tribe is entitled to permanent injunctive relief because it already has paid

Fuel Tax, and it will continue to have to pay Fuel Tax on the fuel it uses on Tribal Land and/or in

the performance of Essential Governmental Services.

WHEREFORE, Plaintiff, the Tribe, requests that this Court enter permanent injunctive

relief in favor of the Tribe and against the Department and its officials charged with enforcing

and collecting Fuel Tax pursuant to Fla. Stat. Ch. 206, et seq.:

a. Enjoining the Department and its Executive Director's continued and

prospective refusal to refund the Fuel Tax on the fuel that the Tribe uses; and/or

b. Enjoining the Department and its Executive Director's continued and

prospective refusal to refund the Fuel Tax on the fuel that the Tribe uses on Tribal Land;

and/or

c. Enjoining the Department and its Executive Director's continued and

prospective refusal to refund the Fuel Tax on the fuel that the Tribe uses to perform

Essential Governmental Services; and/or

d. Enjoining the Department and its Executive Director's continued and

prospective refusal to refund the Fuel Tax on the fuel that the Tribe uses on Tribal Land

to perform Essential Governmental Services; and/or

e. Enjoining the Department and its Executive Director's continued and

prospective refusal to refund the Fuel Tax on the fuel that the Tribe uses on the same

basis that Fuel Tax is refunded to municipal or county governments pursuant to Fla. Stat.

§ 206.41(4)(d); and/or
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f. Enjoining the Department and its Executive Director's continued and

prospective refusal to refund the Fuel Tax on the fuel that the Tribe uses on the same

basis that such Fuel Tax is refunded to other off- State road consumers of fuel pursuant to

Fla. Stat. § 206.41(4)(c); and/or

g. Enjoining the Department and its Executive Director's continued and

prospective refusal to refund the Fuel Tax on the fuel that the Tribe hereafter uses that is

disproportionate to Tribe's use of State roadways; and

h. Ordering such other relief as the Court deems appropriate.

Demand for Jury Trial

Plaintiff, the Tribe, demands a jury trial as to all issues so triable.

DATED this 14th day of November, 2012.

Respectfully Submitted,

s/ Glen A. Stankee ______________
Glen A. Stankee, Esq. (331848)
William S. Spencer, Esq. (100310)
AKERMAN SENTERFITT
350 East Las Olas Boulevard, Suite 1600
Fort Lauderdale, Florida 33301
Tel: 954-759-8972
Fax: 954-847-5379
Email: glen.stankee@akerman.com
Email: william.spencer@akerman.com

Katherine E. Giddings, Esq. (949396)
Michael J. Larson, Esq. (96029)
AKERMAN SENTERFITT
106 East College Avenue, Suite 1200
Tallahassee, Florida 32301
Tel: 850-224-9634
Fax: 850-222-0103
Email: katherine.giddings@akerman.com
Email: michael.larson@akerman.com

Attorneys for Plaintiff, Seminole Tribe
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