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A preliminary injunction is “an extraordinary remedy never awarded as of right,” Winter v. 

Natural Res. Def. Council, Inc., 555 U.S. 7, 24 (2008), that “may only be awarded upon a clear 

showing that the plaintiff is entitled to such relief,” id. at 22.  See also Safari Club Int’l v. Salazar, 

852 F. Supp. 2d 102, 109-110 (D.D.C. 2012) (“As an extraordinary remedy, courts should grant such 

relief sparingly.”).  A plaintiff must show “that [it] is likely to succeed on the merits, that [it] is likely 

to suffer irreparable harm in the absence of preliminary relief, that the balance of equities tips in [its] 

favor, and that an injunction is in the public interest.”  Winter, 555 U.S. at 20 (emphasis added); see 

also Sherley v. Sebelius, 644 F.3d 388, 392 (D.C. Cir. 2011); Safari Club, 852 F. Supp. 2d at 109.  

Plaintiffs must carry their burden on every factor.  Here, they cannot carry it on even one.1   

As to the merits, plaintiffs’ Carcieri claim is refuted by the historical record, which plainly 

shows that the North Fork Tribe was under federal jurisdiction when the IRA was enacted.  Their 

passing claims of procedural error are insubstantial.  And the administrative record confirms that in 

making the decisions challenged here the Secretary adequately addressed both concerns regarding 

asserted potential detrimental impacts of a gaming operation and complied with NEPA, considering 

an appropriate range of alternatives and observing all required procedures.  As to alleged harms, the 

injuries plaintiffs claim to fear overwhelmingly relate to proposed gaming activities on the Madera 

Parcel, not to its trust status; and there is no basis for concern that allowing the Secretary to make the 
                                                 
1 The D.C. Circuit once evaluated these factors on a “sliding scale,” allowing a strong showing 
on one to make up for a weaker showing on another.  See Plaintiffs’ Memorandum (Mem.) 15 
(citing pre-Winter cases).  In the Tribe’s view, Winter makes clear that each factor is an inde-
pendent requirement.  See 555 U.S. at 374-376; e.g., id. at 375 (plaintiff that demonstrates likeli-
hood of success must also “demonstrate that irreparable injury is likely in the absence of an in-
junction); Nken v. Holder, 556 U.S. 418, 438 (2009) (Kennedy, J., concurring) (“When consider-
ing success on the merits and irreparable harm, courts cannot dispense with the required showing 
of one simply because there is a strong likelihood of the other”); Sherley, 644 F.3d at 392-393 
(discussing without resolving issue); Safari Club, 852 F. Supp. 2d at 109-110.  In any event, 
plaintiffs cannot meet their burden under any standard.  

Case 1:12-cv-02039-BAH   Document 32   Filed 01/18/13   Page 4 of 49



- 2 - 
 

trust acquisition would deprive this Court of the ability to grant any relief that it might conclude was 

warranted at some later time.  On the other hand, it is important that the land go into trust now so 

that, while the Court considers plaintiffs’ claims, the Tribe can continue to make progress on its al-

ready long-delayed project.  That project is designed in precise accord with the requirements and 

goals established by Congress in the Indian Gaming Regulatory Act ; and the Secretary, the Gover-

nor of California, and affected local governments have all concluded it would provide great benefits 

to both the Tribe and the surrounding community.  Under these circumstances, the balance of hard-

ships and the public interest both weigh sharply against any further unnecessary delay.   

BACKGROUND 

I. THE INDIAN GAMING REGULATORY ACT 

Congress enacted IGRA “to provide a statutory basis for the operation of gaming by Indian 

tribes as a means of promoting tribal economic development, self-sufficiency, and strong tribal gov-

ernments.” 25 U.S.C. §2702(1).  Gaming advances these “principal goal[s] of Federal Indian policy,” 

id. §2701(4), by generating revenue, which may be used only “(i) to fund tribal government opera-

tions or programs; (ii) to provide for the general welfare of the Indian tribe and its members; (iii) to 

promote tribal economic development; (iv) to donate to charitable organizations; or (v) to help fund 

operations of local government agencies.”  Id. §2710(b)(2)(B), (d)(1)(A).   

In general, IGRA does not permit gaming on land acquired by the United States in trust for 

an Indian tribe after 1988, when the statute was enacted.  25 U.S.C. §2719.  The Act provides, how-

ever, several express exceptions.  Some of these—the “equal footing” exceptions—generally permit 

gaming by tribes that, for historical reasons, were not formally recognized or did not have trust land 

in 1988.  See PA 511 (Concurrence Req. 46).2  On such “off-reservation” exception, “provide[s] 

                                                 
2 “PA” references are to plaintiffs’ consecutively paginated “Appendix of Evidence,” Dkt. 27.   
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tribes with a limited opportunity to conduct gaming outside of their existing or former reservations 

where circumstances warrant.”  Id. (emphasis added).  This exception is subject to stringent condi-

tions: (i) “the Secretary, after consultation with the Indian tribe and appropriate State and local offi-

cials, including officials of other nearby Indian tribes, [must] determine[] that a gaming establish-

ment on newly acquired lands would be in the best interest of the Indian tribe and its members, and 

would not be detrimental to the surrounding community,” and (ii) the “Governor of the State in 

which the gaming activity is to be conducted [must] concur[] in the Secretary’s determination.”  25 

U.S.C. §2719(b)(1)(A).  If those conditions are met, however, the Act by its terms permits gaming to 

occur on such newly-acquired property.  Thus, plaintiffs’ disparaging references to “reservation 

shopping” and the like (e.g., Mem. 1) are misplaced in the context of this case.  The North Fork Tribe 

has followed exactly the course that Congress set when providing a specific mechanism for gaming 

on property taken into trust after 1988 as an integral part of IGRA.   

II. STATEMENT OF FACTS 

A. The Tribe And Its Land 

The Tribe’s citizens are descendants of the Mono Indians who for centuries resided in the Si-

erra Nevada foothills east of California’s San Joaquin Valley.  PA 467, 477 (Concurrence Req. 2, 

12).  The arrival of non-native settlers disrupted life in the area, and conflicts escalated after the dis-

covery of gold in 1848.  Federal commissioners eventually negotiated treaties with the region’s 

tribes, who agreed to leave the gold-rich foothills and settle in reservations in the valley.  See PA 

341-42 (2011 ROD 56-57).  After many had left the hills, however, the Senate refused to ratify the 

treaties.  Id. at 57.  As a provisional measure, the federal government established a Fresno River 

Farm, where many Monos and other Indians lived all or part of the year.  Id.  After the Farm was 

closed in 1859, the Monos generally remained in the area, finding work nearby.  Id. at 58-60.   

In 1906, Congress began to provide funds to purchase small tracts of land for landless Indians 
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in California.  See, e.g., Act of June 21, 1906, ch. 3504, 34 Stat. 333 (1906).  In 1916, the federal 

government purchased and placed in trust an 80-acre “rancheria” in Madera County, California, for 

the “use of the North Fork band of landless Indians.”  See Department of the Interior authorization 

signed by Bo Sweeney dated September 22, 1916 (Bethel-Fink Decl. ¶ 15, Ex. A).  

In 1958, Congress enacted the California Rancheria Act, providing for termination of the 

federal trust relationship with 41 California tribes, including North Fork.  Pub. L. No. 85-671, 72 

Stat. 619 (1958).  In 1966, the Secretary terminated the trust status of the North Fork Rancheria and 

transferred fee title to individual members of the Tribe.  31 Fed. Reg. 2911 (Feb. 18, 1966).  In 1979, 

individual Indians representing 17 tribes, including the North Fork Tribe, sued the United States for 

wrongful termination of their tribal status.  In 1983, a settlement decree restored the North Fork Tribe 

to the same status it possessed before the Rancheria Act.  See PA 833 & n.8 ([Two-Part Application 

3 & n.8]).  Today, the North Fork Tribe has roughly 1,900 citizens. 

Many of the Tribe’s roughly 1,900 citizens are struggling financially.  Some 16 percent of the 

potential labor force is unemployed—far higher than the state or national rate—and 69% of the 

Tribe’s citizens live below the federal poverty line.  Bethel-Fink Decl. ¶ 4.  Moreover, aside from 

funds advanced by its development partner, Station Casinos, in connection with its IGRA gaming 

project, the Tribe’s only governmental revenues come from grants from the federal government and 

the California Revenue Sharing Trust Fund.   Bethel-Fink Decl. ¶ 6; PA 338 (2011 ROD 53).   

The Tribe’s present land base cannot support significant economic development to address 

these issues.   Bethel-Fink Decl. ¶ 5.  Although the original boundaries of the Rancheria were 

reestablished in 1987, all land within those boundaries was taken back into trust for individual tribal 

citizens, not for the Tribe as an entity.  PA 391-392 (2012 ROD 9-10).  The Tribe itself had no trust 

land until 2002, when the Secretary took into trust a 61.5 acre parcel in North Fork, near the Ranche-
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ria.  PA 387 (2012 ROD 5).  Federal funding and approval of that acquisition were premised on the 

Tribe using it—as it has— to build a community center, tribal youth center, and a few homes.  Id.  

The land is thus not eligible for IGRA gaming; and, in any event, it is mountainous and located in an 

environmentally sensitive area next to the Sierra National Forest, an hour’s drive from the nearest 

major highway and accessible only by narrow, unnumbered roads.  PA 387, 392 (2012 ROD 5, 10). 

B. The Project And The Secretary’s Approvals 

In 2003, tribal representatives approached the North Fork district representative for the 

Madera County Board of Supervisors to discuss developing an IGRA gaming facility, see PA 836 

(Two-Part Application 6), to fund tribal government operations and promote tribal economic devel-

opment and self-sufficiency.  The representative and the Tribe concluded that the town of North Fork 

itself was not suited for a gaming resort.  Id.  Accordingly, the Tribe looked for potential sites nearer 

to State Route 99, a four-lane highway that connects the cities of Bakersfield, Fresno, and Modesto.  

The Tribe ultimately selected the 305-acre Madera Parcel.  See, e.g., PA 294 (2011 ROD 9).   

The Madera Parcel is located on Route 99 in an unincorporated area of Madera County, just 

outside the northwest border of the City of Madera.  PA 294 (2011 ROD 9).  It is mostly vacant agri-

cultural land, currently being dry farmed and used to graze sheep.  Bethel-Fink Decl. ¶ 14  Across 

Route 99 to the east are substantial commercial operations, including an industrial farm known as PR 

Farms and an industrial milling plant operated by Azteca Milling LP.  Bethel-Fink Decl. ¶ 14; see 

also id. ¶ 15, Ex. D-F.  South of the site are the Madera Municipal Airport, the Municipal Golf 

Course, and an industrial park housing businesses such as Material Quality Galvanizing, Platt Elec-

tric Supply, and Houlding Precision Firearms.  Bethel-Fink Decl. ¶ 14.  Under the Tribe’s proposal, 

the casino and resort will be built in the east-center portion of the Parcel, along Route 99.  Construc-

tion will entirely avoid the few wetland areas on the land, and much of the parcel will be left unde-

veloped and used for passive recreation, pastureland, biological habitat, and/or recycled water spray 
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fields.  Bethel-Fink Decl. ¶ 14; BIA, FEIS, North Fork Casino (Feb. 2009), at 2, available at 

http://www.northforkeis.com/documents/final_eis/report.htm (hereinafter FEIS). 

After identifying an appropriate site, the Tribe reached agreements with Madera County, the 

City of Madera, and the Madera Irrigation District concerning the proposed project.  Under these 

agreements, the Tribe has committed to providing over $5.1 million annually and between $12.6 and 

$23.6 million in one-time contributions to fund fire protection, law enforcement, public safety, edu-

cation, economic development, transportation, and other public services, if the project goes forward.  

PA 354-61 (2011 ROD 69-76).  In 2008, the Tribe also entered into its first gaming Compact with 

the State of California.  See generally 25 U.S.C. §2710(d)(1)(C), (d)(3).   In that Compact the Tribe 

agreed to provide revenue-sharing payments estimated at over $25 million per year to the State.  The 

Tribe agreed to provide a share of its gaming revenue, estimated at $3-$5 million per year, to Cali-

fornia’s Wiyot Tribe, which would then forgo its right to build a casino on environmentally sensitive 

lands along Humboldt Bay.  See PA 839 (Two-Part Application 9); Office of Governor Brown, Gov-

ernor Announces Signing (Apr. 28, 2008), available at http://gov.ca.gov/news.php?id=9440.  In 2012 

the Tribe and the State entered into a revised Compact under which the Tribe will share gaming rev-

enue with non-gaming tribes.  2012 Compact 15-18.3 

The Tribe notified BIA of its plans in 2004 and in March 2005 submitted a formal request 

that the Secretary take the Madera Parcel into trust.  North Fork Rancheria of Mono Indians of Cali-

                                                 
3 The revised compact is available at http://gov.ca.gov/docs/Final_Compact_--__North_Fork.pdf.  It 
includes special provisions relating to the Picayune Rancheria of Chukchansi Indians, the plaintiff in 
No. 12-2071.  See [2012 Compact 15-18].  The Tribe agreed to pay to the State Gaming Agency up 
to $768,750 per quarter to defray Picayune’s obligations to contribute to the State’s Revenue Sharing 
Trust Fund, from the time Tribe secures financing for its probject until the facility begins operation.  
From then until June 30, 2020, the Tribe would share revenue with the Picayune in roughly the same 
amount it pays the Wiyot.  North Fork further agreed, for Picayune’s benefit, to postpone operation 
of a hotel on the Madera Parcel until July 1, 2018.  The State may terminate these obligations if the 
Picayune challenge the Secretary’s decision to take the Madera Parcel into trust.  Id. at 17. 
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fornia, Fee-to-Trust Application (Mar. 1, 2005) (attached hereto as Exhibit H).  In considering the 

Tribe’s application, BIA prepared a detailed EIS, finalized in February, 2009.  See FEIS Cover and 

Title.  After reviewing the proposed project and alternatives, BIA concluded that use of the proposed 

Madera Parcel “would result in the lowest overall impact on the human environment relative to [its] 

economic benefits to the Tribe given that the Madera site is less biologically sensitive than the North 

Fork site and is closer to existing development and infrastructure.”  FEIS 2-83 to 2-84.  

The Tribe’s proposed casino development would provide substantial benefits to the Tribe, the 

State of California, and the immediately surrounding community.  Apart from the support for local 

governments and revenue-sharing provisions outlined above, construction and operation of the pro-

ject is expected to create approximately 1,300 full-time jobs, 300 part-time jobs, 2,400 temporary 

jobs, and 900 ancillary jobs, all to be filled by a combination of tribal and other local workers.  PA 

337 (2011 ROD 52).  For the Tribe, income from the project will, as contemplated by IGRA, “greatly 

benefit the Tribe and its citizens by establishing a solid economic foundation for the Tribe, promoting 

tribal self-determination, and a strong tribal government,” allowing the Tribe to provide “a variety of 

much needed social, housing, government, administrative, education, health, and welfare services to 

its more than 1,750 tribal citizens.”  PA 338 (2011 ROD 53); Bethel-Fink Decl. ¶ 7, 9-12.   

On September 1, 2011, the Secretary of the Interior made the determination contemplated by 

IGRA that construction of a gaming facility on the Madera Parcel would “be in the best interest of 

the Tribe and its citizens and would not be detrimental to the surrounding community.”  466-67 

(Concurrence Req. 1-2); see 25 U.S.C. § 2719(b)(1)(A).  On August 31, 2012, Governor Jerry 

Brown officially concurred with the Secretary’s “extremely thorough” decision, and on November 

26, 2012, the Secretary agreed to take the Madera Parcel into trust for the Tribe. 
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ARGUMENT 

I. PLAINTIFFS ARE NOT LIKELY TO SUCCEED ON THE MERITS 

“It is particularly important for the [plaintiffs] to demonstrate a likelihood of success on the 

merits.”  Safari Club, 852 F. Supp. 2d at 110.  “Without such a substantial indication of probable 

success, there would be no justification for the court’s intrusion into the ordinary processes of admin-

istration and judicial review.”  Washington Metro. Area Transit Comm’n v. Holiday Tours, Inc., 559 

F.2d 841, 843 (D.C. Cir. 1977); see also Safari Club, 852 F. Supp. 2d at 110.  Here, plaintiffs must 

overcome the APA’s “highly deferential standard of review,” under which “the court presumes the 

validity of agency action, Cellco P’ship v. FCC, 357 F.3d 88, 93-94 (D.C. Cir. 2004), and  “must up-

hold an agency’s action where it has considered the relevant factors and articulated a rational connec-

tion between the facts found and the choice made,” Transcontinental Gas Pipe Line v. FERC, 518 

F.3d 916, 919 (D.C. Cir. 2008).   

A. The Secretary Correctly Determined That The North Fork Tribe Was “Under 
Federal Jurisdiction” in 1934, As Required by Carcieri  

The Secretary’s determination that the North Fork Tribe was “under federal jurisdiction” at 

the time of the IRA’s enactment was neither arbitrary nor capricious.  To the contrary, the Secretary 

relied on the most salient fact from the historical record—that within a year of the IRA’s enactment 

in 1934, BIA contacted the tribal members on the Rancheria and called a tribal vote on whether to 

reorganize under Section 18 of the IRA.  Plaintiffs seek to minimize the legal significance of the 

Tribe’s IRA vote and to muddy the historical record, but the fact of that vote is dispositive of the fed-

eral government’s jurisdiction over the Tribe at the time of the IRA’s enactment.  Even if it were not, 

the broader historical record demonstrates the Tribe’s status as a recognized tribe under federal juris-

diction throughout the late 19th and early 20th centuries, including in 1934.  

1. North Fork Was A Recognized Tribe Under Federal Jurisdiction In 1934  
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The Indian Reorganization Act authorizes the Secretary to acquire land and to hold it in trust 

“for the purpose of providing land for Indians.”  25 U.S.C. §465.  The IRA defines “Indian” to in-

clude “all persons of Indian descent who are members of any recognized Indian tribe now under 

Federal jurisdiction.”  25 U.S.C. §479 (emphasis added).  In Carcieri v. Salazar, 555 U.S. 379 

(2000), the Supreme Court held that the phrase “now under Federal jurisdiction” in §479 referred to 

the date of the statute’s enactment, June 18, 1934, and held that the Secretary may therefore take land 

into trust only for Indian tribes that were under federal jurisdiction as of that date.  Id. at 395.   

The Secretary’s fee-to-trust ROD faithfully applied Carcieri and correctly determined that 

“[t]he calling of a Section 18 election at the Tribe’s reservation conclusively establishes that the 

Tribe was under Federal jurisdiction for Carcieri purposes.”  PA 437 (2012 ROD 55).4  The histori-

cal fact that federal officials contacted the Tribe and called a tribal vote on IRA reorganization within 

a year of the IRA’s enactment (which plaintiffs do not dispute) is itself sufficient to establish that the 

Secretary’s Carcieri analysis was neither arbitrary nor capricious.   

Shortly after enactment of the IRA, BIA Commissioner John Collier—one of the Act’s prin-

cipal drafters— compiled a list of 258 tribes recognized by and under the jurisdiction of the federal 

government, in order to identify tribes that needed to vote on whether to reorganize under the new 

Act.5  The North Fork Tribe  was on that list—a fact plaintiffs ignore.6  In accordance with Sec-

                                                 
4 The Secretary’s Carcieri analysis here is consistent with his application of the decision to other 
tribes.  See, e.g., BIA, Record of Decision, for the Cowlitz Indian Tribe (Dec. 17, 2010), at 95 n.98 
(hereinafter Cowlitz ROD) (proof that a tribe “voted to reorganize under the IRA in the years follow-
ing the IRA’s enactment,” is unambiguous evidence of “being under federal jurisdiction in 1934.”). 
5 William W. Quinn, Jr., Federal Acknowledgement of American Indian Tribes: The Historical De-
velopment of a Legal Concept, 34 Am. J. Legal Hist. 331, 356 (1990); Carcieri, 555 U.S. at 390 n.5; 
Cowlitz ROD, at 95 n.98; Pub. L. No. 383-73 §16-18 (1934) (providing for IRA elections). 
6 See Revised Tabulation of Election Returns on the Indian Reorganization Act from the Rancherias 
under the Jurisdiction of the Sacramento Indian Agency, California (Bethel-Fink Decl. ¶ 15, Ex. B) 
(hereinafter Revised Tabulation of Election Returns), at 2; Theodore H. Haas, Ten Years of Tribal 
Government Under I.R.A. (1947) at 15 (Bethel-Fink Decl. ¶ 15, Ex. B).   
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tion 18 of the IRA, the Secretary called an election of the six adult Indians then living on the North 

Fork Rancheria, four of whom voted to decline reorganization (with two abstaining).7  

The Tribe’s IRA election in 1935 followed decades of federal recognition and superintend-

ence of the Tribe and its predecessors.  See supra Background, Part II.A (tracing federal recognition 

and superintendence back to 1850s).  For example, in 1916, the federal government purchased the 

land constituting North Fork Rancheria and placed it into trust for the “use of the North Fork band of 

landless Indians.”  See 1916 Authorization (Bethel-Fink Decl. ¶ 15, Ex. A).  And, although the feder-

al government terminated the trust and transferred the Rancheria lands to individual Tribe members 

in 1966, it held this land in trust on behalf of the Tribe without interruption until that time.  See 31 

Fed. Reg. 2911 (Feb. 18, 1966). 

2. Plaintiffs’ Bulleted List of Evidence Casts No Doubt on the Tribe’s Sta-
tus in 1934   

Plaintiffs’ bulleted assertions (Mem. 19-20) cast no doubt on the Tribe’s status in 1934; the 

assertions are either irrelevant, inaccurate, or support North Fork’s position.   

Plaintiffs’ Assertions Responses 

Assertion 1: The North Fork 
Rancheria is not a “reservation” 
and the Tribe has not been recog-
nized through any treaty. 

Rancherias are small reservations that were established in Cali-
fornia for landless Indians displaced by armed conflict, the 
Gold Rush of 1849, and the refusal of Congress to ratify reser-
vation treaties following the Indians’ abandonment of the gold-
rich Sierra Nevada foothills.8 The term “Rancheria” may also 
collectively refer to the Indians affiliated with the Rancheria 
land.  Such Rancherias of Indians are expressly included in the 
definition of “tribe” under the regulations implementing the 
IRA, irrespective of any treaty recognition.9   

Assertion 2: The North Fork The North Fork Rancheria was established in 1916; the fact 

                                                 
7 Revised Tabulation of Election Returns, at 2; Haas, supra, at 15; PA 437 (2012 ROD 55); Pub. L. 
No. 383-73 §18 (1934). 
8 See Artichoke Joe’s v. Norton, 278 F. Supp.2d 1174, 1176 n.1 (E.D. Cal. 2003) (“Rancherias are 
small Indian reservations.”); Williams v. Gover, 490 F.3d 785, 787 (9th Cir. 2007) (same). 
9 25 C.F.R. 151.2. 
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Rancheria was not listed among the 
four reservations permitted in Cali-
fornia in 1864. 

that only four California reservations existed in 1864 has no 
bearing on the later-created North Fork Rancheria.  Notably, 
plaintiffs do not contest that the federal government estab-
lished a Rancheria for the North Fork Tribe in 1916. 

Assertion 3: The Acts authorizing 
the purchase of Rancherias con-
templated the purchase of land for 
“homeless” Indians, and tribal affil-
iation was irrelevant.  

The Acts referred to do not mention “homeless” Indians; ra-
ther, they provide for the purchase of land “for the use of the 
Indians in California now residing on reservations which do 
not contain land suitable for cultivation and for Indians who 
are not now upon reservations in said State of California.”10  
The North Fork Tribe was in this category in 1916.11 

Assertion 4: Rancherias “were pur-
chased in central California by the 
Secretary of the Interior, who per-
mitted Indians living nearby, gen-
erally in groups, to occupy such 
tracts.” 

The source cited appears to be an August 1, 1960 memoran-
dum written by two Department of the Interior lawyers favora-
bly discussing the Rancheria Act of August 18, 1958, which 
terminated 41 Rancherias in California.  The court should give 
no weight to this passing (and un-sourced) description of 
Rancherias. 

Assertion 5: The 80-acre North 
Fork Rancheria land was purchased 
under Congress’s appropriation 
acts on May 17, 1914. 

This is irrelevant to the plaintiffs’ Carcieri argument. 

Assertion 6: A 1927 Sacramento 
Agency BIA report shows that 
North Fork’s holdings were scat-
tered and few North Fork lived on 
the Rancheria. 

This report demonstrates that North Fork was a robust tribe in 
the early 20th century, even if many chose not to reside on a 
small Rancheria unsuitable for farming.  The report states: 
“North Fork is the largest Indian community in Madera Coun-
ty.  Their holdings are very scattered and few have taken ad-
vantage of the land purchased near North Fork for home site, 
there being not to exceed four families residing thereon.” 

Assertion 7: The North Fork Tribe 
was not listed as a Tribe in a 1937 
DOI letter. 

Exhibit 29 is a “List of Indian Tribes under the Indian Reor-
ganization Act.”  This is a list of all tribes that voted to reor-
ganize under the IRA.  Tribes like North Fork, which voted not 
to reorganize, would not be on this list.12 Moreover, it is irrele-
vant to the Carcieri analysis that the Tribe voted not to reor-
ganize.  See 25 U.S.C. §2202; Carcieri, 555 U.S. at 394-95 
(Section 2202 “ensures that tribes may benefit from [25 
U.S.C.] §465 even if they opted out of the IRA[.]”). 

Assertions 8 & 9: In the 1960s, on-
ly one family lived on the North 
Fork Rancheria lands.  

The number of persons in the 1960s living on the Rancheria 
lands—which were by then already designated for termina-
tion—is irrelevant to the issues in this case.   

Assertion 10: The Tribe was first 
recognized in 1983, following the 

The Hardwick Stipulation actually provided that “[t]he Secre-
tary shall recognize … the seventeen rancherias [including the 

                                                 
10 Congressional Act of 1908 (35 Stat. 70, 76) (PA 665). 
11 See supra Background, Part II.A. 
12 Compare Revised Tabulation of Election Returns (listing all recognized Indian tribes, including 
those that voted against adopting the IRA). 
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Hardwick Stipulation. North Fork Rancheria] with the same status as they possessed 
prior to distribution of the assets of these Rancherias under the 
California Rancheria Act.”13  The stipulation simply restored 
the Tribe to its former status as a federally recognized tribe. 

Assertion 11: No Indians lived on 
the North Fork Rancheria lands in 
August 1986. 

The North Fork Rancheria was reestablished in 1987.14  The 
number of North Fork citizens living on the unsold remnants 
of the then-terminated Rancheria lands in 1986 is irrelevant to 
the issues in this case.  More instructive is the fact that this re-
port treats Rancherias as synonymous with “Reservations.”15    

Assertion 12: The Tribe did not 
formally organize its government 
until 1996 when it officially adopt-
ed its constitution.   

This is irrelevant—even the plaintiffs concede that the Tribe 
was federally recognized well before 1996.   

Assertion 13: Exhibit 35 “states 
that the North Fork Tribe was rec-
ognized after 1934.”   

To quote from the exhibit itself, this is a list of tribes “with the 
dates the Indian tribes were recognized by the United States 
Government after 1934 or had their federal recognition re-
stored after 1934” (emphasis added).  It is no surprise that 
North Fork appears on this list, as would any tribe that was 
recognized in 1934, later de-recognized, and then restored.   

Immediately below North Fork, the list includes plaintiff Pica-
yune, giving 6/11/1984 as its recognition date.   Like North 
Fork, Picayune was recognized as of 1934, lost recognition in 
1958, and then regained recognition in the early 1980s.16 

3. Plaintiffs’ Contention Regarding Tribal “Recognition” Finds No Sup-
port in the Historical Record, Carcieri, or the IRA 

Plaintiffs concede (Mem. 21) that the Tribe is presently recognized, but they suggest that the 

IRA requires that a tribe be formally federally recognized in 1934 to be “under federal jurisdiction” 

for Carcieri purposes.  See Mem. 21 (“It appears that formal federal ‘recognition’ was not extended 
                                                 
13 Tillie Hardwick, et al. v. United States of America, et al., Civil No. C-79-1710-SW, Stipulation for 
Entry of Judgment, at 3 (N. D. Cal. Aug. 2, 1983) (emphasis added).  
14 See PA 391-92 (2012 ROD 9-10). 
15 See PA 821. 
16 The Picayune presumably believe themselves to be an Indian tribe under the IRA, as they have 
recently applied to BIA to take lands into trust for them under the IRA.  See Picayune Rancheria of 
Chukchansi Indians, Request to take 64.77 acres of land in Madera County, California into trust (Au-
gust 8, 2012), available at http://www.standupca.org/off-reservation-gaming/contraversial-
applications-in-process/chuckchansi/Picayune%20Application%20-
%20Safari%20World%2064.77%20acres.pdf.  See also Revised Tabulation of Election Returns (list-
ing both North Fork and Picayune as recognized Indian tribes for the purposes of IRA). 
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to the North Fork Tribe until the Hardwick Stipulation in 1983.  As such, the North Fork Tribe was 

not ‘under federal jurisdiction in 1934.’”).  Plaintiffs suggestion is untenable as a matter of history—

and it finds no support in either Carcieri or the text of the IRA.   

The Hardwick Stipulation  provided that “[t]he Secretary shall recognize … the seventeen 

rancherias [including North Fork] with the same status as they possessed prior to distribution of the 

assets of these Rancherias under the California Rancheria Act”—that is prior to the California 

Rancheria Act’s enactment in 1958.  Tillie Hardwick v. United States of America, Civil No. C-79-

1710-SW, Stipulation for Entry of Judgment, at 3 (N. D. Cal. Aug. 2, 1983) (emphasis added).  As 

established above, prior to 1958, the Tribe had been formally recognized by the federal government 

since at least 1916, when the government took the Rancheria in trust for the Tribe and maintained 

that recognition through 1934 and 1935, when the IRA was enacted and the Tribe conducted its Sec-

tion 18 vote.  The Hardwick stipulation did nothing to erase or undermine that history. 

Plaintiffs’ position is also inconsistent with the text of the IRA and the Supreme Court’s read-

ing of it in Carcieri.  The IRA defines “Indian” to include “members of any recognized Indian tribe 

now under Federal jurisdiction.”  25 U.S.C. §479 (emphasis added).  The text of Section 479 plainly 

applies the limitation “now” to “under Federal jurisdiction,”  Carcieri, 555 U.S. at 388-91.  Just as 

plainly, the “now” restriction does not apply to “recognized Indian tribe,” which precedes it in the 

statute.  See id. at 398 (Breyer, J., concurring) (“The statute, after all, imposes no time limit upon 

recognition.”).  Plaintiffs’ argument would require this Court to rewrite the statute and finds no sup-

port in Carcieri.  It should be rejected.   

B. The Secretary’s Transmittal To The Governor Did Not Violate The APA 

Plaintiffs argue in passing (Mem. 21-22) that the Secretary violated the APA because when 

he requested the Governor’s concurrence in his two-part determination under Section 20 of IGRA, 25 

U.S.C. §2719(b)(1)(A), in September 2011, he did not attach a copy of his final determination to take 
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the Madera Parcel into trust for the Tribe under Section 5 of the IRA, 25 U.S.C. §465.  Because, as 

plaintiffs point out (Mem. 22), the IRA fee-to-trust determination was not made until November 

2012—more than a year after the concurrence request was sent to the Governor—plaintiffs’ argu-

ment is apparently that the Secretary was legally required to make the fee-to-trust decision first, be-

fore asking the Governor to concur in the two-part determination under IGRA.  But plaintiffs point to 

no such legal requirement, and there is none.17 

In a request transmitted under Section 292.22, the Secretary asks a Governor to concur in the 

Secretary’s two-part determination under IGRA that the development of gaming on particular land 

“would be in the best interest of the Indian tribe and its members, and would not be detrimental to the 

surrounding community.”  25 U.S.C. §2719(b)(1)(A); see, e.g., 25 C.F.R. §§292.3 (“Secretarial De-

termination”), 292.13(c)-(d), 292.22.  That determination and concurrence make particular land eli-

gible for IGRA gaming.  The Governor is not asked to concur in, or even consider, any determination 

that a particular tribe is eligible to have land taken into trust, which appears to be plaintiffs’ concern.  

See Mem. 22 (complaining that Governor was not provided Secretary’s Carcieri analysis and “de-

termination of authority to transfer the property into trust”). 

That eligibility determination and final decision to acquire land in trust are governed by a dif-

ferent statute—the IRA.  See 25 U.S.C. §465; 25 C.F.R. Part 151.  While demonstrated legal ability 

                                                 
17 Plaintiffs’ reliance on 25 C.F.R. §292.22(b), which indicates that in requesting concurrence the 
Secretary “will send” the governor “[a] copy of the entire application record,” is misplaced for at 
least two reasons.  First, the “application record” referred to is logically limited to the record associ-
ated with the “application for a Secretarial [two-part] Determination” addressed by subject of Subpart 
C of Part 292, 25 C.F.R. §§292.13-292.25.  The process for asking the Secretary to take land into 
trust involves a separate application and creates a separate record.  See, e.g., 25 C.F.R. §151.9 (re-
quiring “a written request for approval of such acquisition”); cf. 25 C.F.R. §292.3(b) (addressing re-
quests for opinions on the IGRA status of land “that require a land-into-trust application”).  While the 
two may be related (as they are here), they are quite distinct.  Second, a reference to transmitting a 
“record” naturally speaks to the state of that record as it exists at the time of transmittal.  Thus, what-
ever else might be said, a reference to the “application record” as of September 2011 obviously could 
not include any document that was, quite properly, not created until November 2012. 
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to game on the land is an important consideration in the Secretary’s final acquisition decision, that 

decision is made by the Secretary alone.  Compare, e.g., 25 C.F.R. §151.12(b), with id. §292.13(d) 

and 292.23(a)(1).18  Under these circumstances, it makes sense for the Secretary, in considering a 

trust application like the one here, to make his own assessment of gaming eligibility under IGRA 

Section 20; then to seek the Governor’s concurrence in that determination; and only then to make the 

final determination to take the land into trust, including addressing any other legal issues that may be 

raised.  That is just what happened here.  There was nothing procedurally irregular about it.19  

C. The Secretary’s Determination That Gaming On The Madera Parcel Will Not 
Be Detrimental To The Surrounding Community Was Not Arbitrary And Ca-
pricious Or Otherwise Inconsistent With IGRA 

The Secretary’s determination that the Tribe’s operation of a gaming resort on the Madera 

Parcel “would not be detrimental to the surrounding community,” 25 U.S.C. §2719(b)(1)(A), came 

after seven years of administrative review.  Over that time, the Secretary received—and consid-

ered—a range of comments on a range of issues related to the project.   The Stand Up plaintiffs now 

contend (Mem. 23) that relevant comments “were not considered or were simply ignored” on five 

issues: (a) problem gambling, (b) crime, (c) economic and environmental impacts, (d) water supply, 
                                                 
18 Here, for example, the Secretary made the fee-to-trust decision after determining that the proposed 
acquisition was “necessary to facilitate tribal self-determination and economic development.”  PA 
435 (2012 ROD 53).  He based that determination on the fact that the Tribe would use the land for 
gaming.  Id.  But the Tribe could use the land for that purpose only because the Secretary had issued 
a favorable two-part determination and the Governor had concurred. 
19 In one sentence, plaintiffs purport to find it “even more disturbing” that “the Tribe’s application 
also does not seem to have been sent to the Governor.”  Mem. 22.  They do not specify what applica-
tion they mean or what they find disturbing.  This sort of unelaborated statement is insufficient to 
raise whatever point plaintiffs may have intended to make.  See, e.g., City of Waukesha v. EPA, 320 
F.3d 228, 251 n.22 (D.C. Cir. 2003) (“Because this argument was raised in the opening brief only 
summarily, without explanation or reasoning, … it is waived.”); Herbert v. Architect of Capitol, 839 
F. Supp. 2d 284, 298 (D.D.C. 2012) (“[T]he AOC has simply failed to support its argument with any 
meaningful measure of factual or legal argument.  Courts need not consider cursory arguments of this 
kind, and the Court declines to do so here.”); cf., e.g., First Am. Disc. Corp. v. Commodity Futures 
Trading Comm’n, 222 F.3d 1008, 1015 (D.C. Cir. 2000) (“As incorporated into the APA, the harm-
less error rule requires the party asserting error to demonstrate prejudice from the error.”). 
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and (e) tribal sovereignty of other tribes; they also contend that the Secretary’s findings on the pro-

ject’s impacts were “illogical, irrational, and implausible.”  Mem. 23-25.20  As set forth below, the 

Secretary addressed each concern that plaintiffs identify; accordingly, their real grievance cannot be 

that their concerns were “not considered” but that the Secretary did consider them—and then exer-

cised his judgment to reach a conclusion with which they disagree.  Where, as here, there is a rational 

basis for the Secretary’s decision, the APA requires courts to defer to the agency. 

The Picayune, in turn, argue (Pic. Mem. 5) that the Secretary incorrectly applied a “dimin-

ished weight” standard to their concerns and “discounted entirely” the competitive impact of the pro-

posed North Fork gaming facility on their casino some 39 miles away.  In doing so, they misappre-

hend the Secretary’s logical conclusion that the weight to be accorded to concerns raised by distant 

parties “will naturally diminish” the farther they are from the proposed facility.  PA 371 (2011 ROD 

86).  Their contention that the Secretary “discounted entirely” the impact of competition on the Pica-

yune’s casino is inconsistent with the record: the Secretary considered the projected impact and rea-

sonably concluded that “multiple operators can co-exist in the long-run.”  DEIS 4.7-63.   

None of the plaintiffs’ claims warrants relief.  With respect to consideration of relevant fac-

tors and comments, an “agency’s action is arbitrary and capricious” only if it “entirely failed to con-

sider an important aspect of the problem.”  American Petroleum Inst. v. EPA, 684 F.3d 1342, 1350 

(D.C. Cir. 2012) (emphasis added); see also Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. 

Co., 463 U.S. 43 (1983).  Thus, an agency’s obligation to respond to significant comments “is not 

particularly demanding.”  Ass’n of Private Sector Colls. & Univs. v. Duncan, 681 F.3d 427, 441 

                                                 
20 Plaintiffs also air concerns regarding unspecified effects on “air quality, seismicity, cultural re-
sources, resource use patterns, public services, impacts from off-site traffic and pipeline construc-
tion” in a single sentence, without elaboration (Mem. 25).  This type of bare-bones contention re-
quires no response.  See, e.g., Mason v. Geithner, 811 F. Supp. 2d 128, 190 (D.D.C. 2011), aff'd, No. 
11-5305, 2012 WL 5894872 (D.C. Cir. Nov. 16, 2012) (“[C]ourts need not resolve arguments raised 
in a cursory manner and with only the most bare-bones arguments in support.”). 
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(D.C. Cir. 2012).  With respect to the Picayune’s grievance about the Secretary’s construction of 25 

C.F.R. §292.22(b), their claim fails under well-settled principles requiring courts to defer to agency 

constructions of their own regulations.  See Auer v. Robbins, 519 U.S. 452 (1997).   

1. The Secretary Adequately Evaluated Stand Up Plaintiffs’ Concerns 

The administrative record reflects that the Secretary considered and responded to each sub-

stantive concern the Stand Up plaintiffs have identified in their memorandum.21 

a) Problem Gambling 

The 2011 ROD and Concurrence Request address the potential effects of problem gambling.  

See, e.g., PA 304-305, 324-325, 347, 354 (2011 ROD 19-20, 39-40, 62, 69); PA 490, 505-506 (Conc. 

Req. 25, 40-41).  The ROD explains that “[w]hile the operation of a gaming facility could increase 

the percentage of problem gamblers in the surrounding community, problem gambling may be atten-

uated, or possibly reduced, through the expansion of problem gambling services offered by the Re-

sort.”  PA 347 (2011 ROD 62).  Therefore, it reports that the Tribe specifically agreed to pay 

“$50,000 to be redistributed to the County Department of Behavioral Health Services to supplement 

its budget for … the treatment and prevention of problem gambling and gambling disorders.”  PA 

355 (2011 ROD 70).  The ROD notes that the Tribe shall train its staff to address customers whose 

behavior suggests that they are problem gamblers; shall refuse service to problem gamblers; shall 

provide them with written information that includes a list of professional gambling treatment pro-

grams; shall implement procedures for voluntary self-exclusion; shall prominently display materials 

describing the risk of, signs of, and treatment for problem gambling; and shall offer its staff insurance 

                                                 
21 Plaintiffs also point to six comment letters that they suggest DOI ignored.  Mem. at 23 (citing Exs. 
15, 16, 41, 44, 45, 46).  DOI, however, responded to these comments by addressing the comment 
individually or by referring the commenter to other responses that addressed the same issue.  See 
FEIS App. Y 896-897 (Brannon), 981 (Smith); 2012 ROD Att. II 13-14 (Madera Co. Farm Bureau), 
14-15 (Madera Ministerial Ass’n), 17 (Poythress); see also FEIS App. Y 822, 829, 839 (concerns of 
Fresno and Caltrans considered).   
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coverage for problem gambling treatment programs.  PA 324-325 (2011 ROD 39-40). 

The DEIS and FEIS also address this concern.22  DEIS Section 4.7 analyzes problem gam-

blers and the Tribe’s mitigation .  DEIS 4.7-8 to 4.7-15.  It notes that a casino could be expected to 

increase problem gambling in the community by only 0.5% and cites a study concluding that the 

“major difference between states with increased and decreased gambling problems” was not whether 

new casinos were available but instead “the availability of services for problem gamblers,” such as 

the licensed counselor the Tribe will fund.  DEIS 4.7-9.  FEIS Appendix R addresses the same con-

cern and mitigation.  See, e.g., FEIS App. R 20-22, 31-32; see also FEIS App. Y 809-812, 833, 835, 

891, 893-895 (responses to comments on problem gambling); 2012 ROD Att. II 15, 17 (attached as 

Exhibit G) (same).23 

b) Crime 

The Secretary addressed the proposed development’s potential effects on prostitution and 

other crimes, as well as the Tribe’s mitigation.  See, e.g., PA 347, 352-355 (2011 ROD 62, 67-70); 

PA 495-496, 498 (Conc. Req. 30-31, 33).  The 2011 ROD reports that the resort “will not result in a 

significant increase in crime in the surrounding community.  The FEIS examines the issue of crime, 

and concludes that no definitive link has been found between gaming facilities and increased regional 

crime rates. … In any event, the Tribe intends to … operate the resort in a manner that will minimize 

crime.”  PA 347 (2011 ROD 62).  The ROD also notes that the Tribe will mitigate costs to law en-

forcement services, providing funding to cover the costs of 5.5 new positions.  Id. at 355 (70). 

The DEIS, FEIS, and DOI’s responses to comments also took crime into account. E.g., DEIS 

4.7-6 to 4.7-8; FEIS App. R 17-20.  The DEIS finds “although an increase in calls for [law enforce-
                                                 
22 The Draft and Final Environmental Impact Statements are at http://www.northforkeis.com. 
23 FEIS App. Y provides the DEIS comments and responses.  The pagination used reflects pages as 
they appear in the full document’s pdf form.  FEIS Att. II provides the FEIS comments and respons-
es.  The pagination here reflects pages as they are numbered in the “Response to Comments.” 
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ment] service is expected, an increase in regional crime rates would not result” from the Tribe’s pro-

posed development.  Id. at 4.7-8.  The responses discuss the “inconclusive evidence on the link be-

tween casinos and increased crime,” FEIS App. Y 891, and noted “[n]o evidence link[s] casinos with 

prostitution,” gangs, or drug crimes; indeed, the casinos’ “heavy security presence … tend[s] to dis-

courage such illegal activities from occurring in and around tribal casino facilities,” id. at 894. 

c) Economic and Environmental Impacts 

The Secretary addressed the economic impacts on Madera and neighboring counties.  The 

2011 ROD concludes that the “record clearly demonstrates that the trust acquisition of the [Madera 

Parcel], and the operation of class III gaming there, would not result in a significant cost increase for 

either Madera County or the adjacent local units of government.  To the contrary, the facts presented 

to me indicate that any financial burdens imposed upon Madera County and local units of govern-

ment are sufficiently mitigated” by the Tribe’s agreement to provide millions of dollars in one-time 

and annual contributions.  PA 369 (2011 ROD 84).  The ROD further notes that although some re-

gional governments have “expressed opposition to the Tribe’s proposed Resort based upon a princi-

pled opposition to gaming under the ‘off-reservation’ exception, [they] have not provided sufficient 

analysis that explains how the Resort would result in a detrimental impact on their respective com-

munities.”  Id. at 370 (85).  Instead, the development would result in “potential economic benefits for 

the City and County of Madera, the Tribe, and various other regional municipalities,” including in-

creased employment and contributions from the Tribe.  Id. at 304 (19).24   

The Secretary considered the development’s effects on the environment, including on traffic, 

water wells, and water supply.  The 2011 ROD includes dozens of pages of analysis on environmen-

                                                 
24 The FEIS also discusses socioeconomic impacts on public services and local governments as 
well as the mitigation factors the Tribe will take.  It notes that the development would benefit the 
region through increased employment and population growth.  FEIS 4.7-1 to 4.7-5. 
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tal effects and mitigation measures, see PA 300-336 (2011 ROD 15-51), and the FEIS includes hun-

dreds of pages.  Although the focus of environmental assessment was on Madera County, the DEIS 

also considered “reasonably foreseeable impacts” to other counties as appropriate.  FEIS App. Y 829.  

For example, impact to the eight counties within the San Joaquin Valley Air Basin were considered 

in the DEIS.  See Draft EIS 3.4, 4.4, 4.11.  Specifically with respect to water supply, the Concurrence 

Request concludes: “While the increased water demand caused by the Resort will require infrastruc-

ture upgrades if Madera water services are utilized, the Tribe will pay for any upgrades required.  

Regardless of which water supply strategy is chosen, the Resort will not result in a significant impact 

to water supply services.”  PA 490 (Conc. Req. 25).  The ROD similarly concludes that “the effect on 

public water utilities would be less than significant” given the Tribe’s agreement to pay for the cost 

of any necessary upgrades.”  PA 21 (2011 ROD 21).  The FEIS discusses water supply and delivery 

in more detail.  See, e.g., FEIS 4.7-23, 5.2-2.  The record demonstrates that the impact of water sup-

ply, water wells, and other environmental impacts were well considered by DOI. 

d) Tribal Sovereignty 

Although plaintiffs do not elaborate on what they mean when they refer to the facility’s im-

pacts on the “tribal sovereignty of other indigenous people” (Mem. 23), the record contains ample 

material on the development’s impact on local Indian tribes.  The 2011 ROD and Concurrence Re-

quest note that there are “no nearby Indian tribes” as defined in the federal regulations but consider 

the Picayune’s concerns as a matter of administrative grace.  See PA 362, 366 (2011 ROD 77, 81); 

PA 506 & n.105 (Conc. Req. 41 & n.105); see also PA 370-372 (2011 ROD 85-87); PA 514-516 

(Conc. Req. 49-51).25  The DEIS also described the Native American ethnography of the region, not-

                                                 
25 The “North Valley Yokuts,” however, were (and are) not on the most recent list of federally 
recognized tribes published by BIA, so they were not required to be consulted.  See 25 C.F.R. 
§292.2; see also FEIS App. Y 160-161 (non-inclusion of Chowchilla Tribe of Yokut Indians).   
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ed that no significant cultural resources were identified within or adjacent to the Madera Parcel—and 

provided that, if such resources are found, the Tribe must engage in appropriate mitigation.  See FEIS 

App. Y 969.  Thus, the Secretary did not “ignore” the concerns of other Indian tribes. 

e) Rational Basis of  Secretary’s Conclusion 

Finally, Plaintiffs argue (Mem. 23-25) that the Secretary’s explanation for his findings on the 

issues of crime and problem gambling were irrational.  But the evidence described above shows that 

the Secretary “articulated a rational connection between the facts found and the choice made” which 

is all the APA requires.  See Transcont’l Gas Pipe Line Corp. v. FERC, 518 F.3d 916, 919 (D.C. Cir. 

2008).  As to crime, the record notes not only that there would not be an increase in regional crime 

rate but also that the heavy security presence would discourage serious crimes within the casino 

grounds.  See FEIS App. Y 894.  As to problem gambling, the record provided evidence that any det-

rimental impact from the potentially small increase in problem gamblers within a community could 

be largely mitigated by additional gambling resources, such as a funded licensed counselor, that the 

Tribe would provide.  Plaintiffs’ other generic concerns about the effects of gambling run counter to 

IGRA’s express goal of providing a “statutory basis for the operation of gaming by Indian tribes as a 

means of promoting tribal economic development, self-sufficiency, and strong tribal governments.”  

25 U.S.C. §2702(1) (emphasis added).  In sum, Plaintiffs may disagree with IGRA’s policies and 

with Secretary’s ultimate decisions, but the policy decisions are not for them or courts to make.  

Here, it is clear that the Secretary considered the relevant factors and made a rational decision.   

2. The Secretary Did Not Apply A “Diminished Weight” Standard In 
Evaluating The Picayune’s Concerns 

In considering the impacts of the Tribe’s proposed development on the Picayune casino, the 

Secretary made the common-sense observation that the weight to be accorded to concerns raised by 

tribes outside the regulatory definition of “surrounding community,” 25 C.F.R . §292.2,  “will natu-
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rally diminish as the distance between their jurisdictions and the proposed off-reservation gaming site 

increases,”  PA 371 (2011 ROD 86) (emphasis added).  The Picayune’s contention (Pic. Mem. 4-7) 

that the Secretary’s consideration of their concerns was arbitrary and capricious fails for three rea-

sons: (a) the Secretary was not required to give their concerns any consideration so any review he 

conducted was administrative grace; (b) he considered their concerns on a case-by-case basis rather 

than under a “diminished weight” standard of review; and (c) his weighing of their concerns was a 

reasonable administrative judgment to which courts must defer. 

a) The Secretary Was Not Required To Consider Concerns Raised 
By Tribes Outside the 25-Mile Radius Under 25 C.F.R. §292.2. 

Neither IGRA nor BIA’s regulations required the Secretary to give the Picayune any concern.  

The statute provides that the Secretary must “consult[] with … officials of nearby Indian tribes” in 

determining that “a gaming establishment on newly acquired lands … would not be detrimental to 

the surrounding community.”  25 U.S.C. §2719(b)(1)(A).  But IGRA does not define “surrounding 

community” (or “nearby” Indian tribe), and “[t]here is no legislative history informing Congressional 

intent in defining how the term ‘surrounding community’ … should be interpreted.”  73 Fed. Reg. 

29,354, 29,358 (May 20, 2008); see also id. at 29,357.  Nor does IGRA provide any more than that 

“nearby” Tribes must be “consult[ed].”  Rather, the consultation is governed by BIA regulations. 

Those regulations define “surrounding community” as “local governments and nearby Indian 

tribes located within a 25-mile radius of the site of the proposed gaming establishment.”  25 C.F.R. 

§292.2 (emphasis added).  BIA’s commentary explains that “it is reasonable to assume that Congress 

did not intend that all possible communities be consulted, no matter how distant, because Congress 

was concerned with how a proposed gaming establishment would affect those individuals and enti-

ties living in close proximity to the gaming establishment.”  73 Fed. Reg. at 29,358.  It adds that “our 

objective in the regulation is to identify a reasonable and consistent standard to define the term ‘sur-
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rounding community’ and we believe that it is reasonable to define the surrounding community as 

the geographical area located within a 25-mile radius from the proposed gaming establishment.”  Id. 

BIA’s regulations define “nearby Indian tribe” similarly as “an Indian tribe with tribal Indian 

lands located within a 25-mile radius of the location of the proposed gaming establishment.”  25 

C.F.R. §292.2.  The definitions are made consistent “because we believe that the purpose of consult-

ing with nearby Indian tribes is to determine whether a proposed gaming establishment will have det-

rimental impacts on a nearby Indian tribe that is part of the surrounding community.”  73 Fed. Reg. at 

29,356.  “Thus, if an Indian tribe qualifies as a nearby Indian tribe under the distance requirements of 

the definition, the detrimental effects to the tribe’s on-reservation economic interests will be consid-

ered.  If the tribe is outside of the definition, the effects will not be considered.”  Id. 

The regulations permit one discretionary exception to these 25-mile radius rules: a “nearby 

Indian tribe located beyond the 25-mile radius may petition for consultation if it can establish that its 

governmental functions, infrastructure or services will be directly, immediately and significantly im-

pacted by the proposed gaming establishment.  25 C.F.R. §292.2 (emphasis added).  They do not es-

tablish any particular standard of review to whatever “consultation” occurs. 

The Picayune Rancheria is located well outside the 25-mile radius, about 39 miles from the 

Madera Parcel.  PA 370 (2011 ROD 85).  The Secretary noted that the “Picayune is not a ‘nearby 

Indian tribe’ within IGRA’s definition of ‘surrounding community’ under our regulations.”  PA 370 

(2011 ROD 85).  But he made the discretionary decision to “consider their comments in making my 

determination,” expressly noting that he was exercising “discretionary” authority and “neither IGRA 

nor the Department’s regulations require that I consider the Picayune Rancheria’s comments in this 

process,”  PA 506 n.105 (Conc. Req. n.105).  Since Picayune concerns were not entitled to any re-

view, any review they received was an act of administrative grace about which Plaintiffs can scarcely 
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complain.  Cf. Hardison v. Alexander, 655 F.2d 1281, 1290 (D.C. Cir. 1981) (“As far as the outcome 

of such administrative grace is concerned, [Plaintiffs] must take the bitter with the sweet[.]”). 

b) The Secretary Properly Considered the Picayune Tribe’s Con-
cerns on a Case-By-Case Basis 

The Picayune are also incorrect to suggest that the Secretary applied a formal “diminished 

weight” standard of review.  Rather, he evaluated their concerns on a case-by-case basis, consistent 

with agency guidance.  BIA expressly rejected the suggestion of commentators that it promulgate 

particular standards by which DOI would make detrimental-impact decisions.  73 Fed. Reg. at 

29,374.  It noted that “the Department will evaluate detriment on a case-by-case basis based on the 

information developed in the application and consultation process.”  Id.  With respect to considera-

tion of effects on “nearby Indian tribes,” BIA reaffirmed that the “Department will consider detri-

mental impacts on a case-by-case basis, so it is unnecessary to include a standard.”  Id. at 29,356. 

The Secretary properly took a case-by-case approach to the Picayune’s concerns.  He noted 

that the “weight accorded to the comments of tribes and local governments outside the definition of 

‘surrounding community’ will naturally diminish as the distance between their jurisdictions and the 

proposed off-reservation gaming site increases.”  PA 371 (2011 ROD 86).  That statement did not 

create a formal “diminished weight” standard; instead, it reasonably observed that a gaming estab-

lishment generally will have fewer effects on tribes the farther outside the 25-mile radius those tribes 

are.  Applying that observation, the Secretary also reasonably noted that because the Picayune are 

outside the 25-mile radius, their comments “must be accorded less weight than comments submitted 

by communities and tribes that fall within the definition of ‘surrounding community’ in our regula-

tions.”  PA 370 (2011 ROD 85).  The Secretary then reviewed each Picayune concern individually.  

Id.  His review did not commit any procedural foul.  In addressing the Picayune’s concerns on a case-

by-case basis, he complied with IGRA and BIA regulations. 
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c) The Secretary’s Interpretation Is Entitled to Deference 

The Secretary’s weighing of the Picayune’s concerns was a reasonable interpretation of BIA 

regulations to which courts should defer.  See Auer v. Robbins, 519 U.S. 452 (1997).26  The rules 

governing the conditions under which the Secretary reviews the concerns of nearby tribes are DOI’s 

own regulations.  See 25 C.F.R. §292.2.  In determining how he would review the Picayune’s con-

cerns, the Secretary discussed the pertinent BIA regulation, 25 C.F.R. §292.2, and explained how his 

review was consistent with it.  PA 370-371 (2011 ROD 85-86).  His interpretation is not inconsistent 

with the regulation, which says nothing about the standard of review and, which, as BIA commentary 

explains, applies on a case-by-case basis.  See 73 Fed. Reg. at 29,356, 29,374. 

Further, his interpretation is reasonable: it is common sense that the more distant a tribe out-

side the 25-mile radius is from the proposed gaming establishment, the less likely it will be signifi-

cantly affected by the gaming establishment and thus the less weighty its concerns will be.  Cf. 

EarthLink, Inc. v. FCC, 462 F.3d 1, 12 (D.C.Cir.2006) ( “[A]n agency’s predictive judgments about 

areas that are within the agency’s field of discretion and expertise are entitled to particularly deferen-

tial review as long as they are reasonable.”).  Moreover, his interpretation is consistent with other 

BIA regulations related to land acquisition that condition the weight afforded to concerns in propor-

tion to the distance between a tribe and its own reservation.  See 25 C.F.R. §151.12(b) (“[A]s the dis-

tance between the tribe’s reservation and the land to be acquired increases … [t]he Secretary shall 

                                                 
26 Ordinarily a reviewing “court will defer to an agency’s reasonable interpretation of its regula-
tions.”  Kornman v. SEC, 592 F.3d 173, 181 (D.C. Cir. 2010).  Courts defer unless the agency’s 
interpretation is “plainly erroneous or inconsistent with the regulation,” U.S. Air Tour Ass’n v. 
FAA, 298 F.3d 997, 1005 (D.C. Cir. 2002), or does not “reflect the agency’s fair and considered 
judgment on the question,” Akzo Nobel Salt, Inc. v. Federal Mine Safety & Health Review 
Comm’n, 212 F.3d 1301, 1304 (D.C. Cir. 2000).  A court “need not find that the agency’s con-
struction is the only possible one, or even the one that the court would have adopted in the first 
instance”; instead, the agency’s interpretation is generally given “controlling weight.”  Tozzi v. 
U.S. Dep’t of Health & Human Servs., 271 F.3d 301, 311 (D.C. Cir. 2001). 
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give greater weight to the concerns raised [by state and local governments].”).  The Court should de-

fer to the Secretary’s reasonable interpretation of 25 C.F.R. §292.2 and application of that regulation 

to the Picayune.  The Secretary did not commit any procedural foul with respect to that application. 

Notably, Plaintiffs do not contend any error was prejudicial.  They neither identify a different 

standard that they think the Secretary should have applied nor explain why the Secretary’s decision 

would have differed had he used a different standard.  Because they cannot show any error, or articu-

late why any alleged error was prejudicial, they have failed to show likelihood of success.  Cf. First 

Am. Disc. Corp. v. CFTC, 222 F.3d 1008, 1015 (D.C. Cir. 2000) (“As incorporated into the APA, the 

harmless error rule requires the party asserting error to demonstrate prejudice from the error.”). 

3. The Secretary Properly Considered Economic Impact In Evaluating 
Picayune’s Concerns 

Picayune also claims (Pic. Mem. 5-7) that the Secretary “discounted entirely” the economic 

impact the North Fork Tribe’s development would have on their casino.  But the record shows that 

the Secretary took that impact into account.  Picayune’s real complaint is that the Secretary did not 

recognize economic competition as a dispositive detrimental impact under IGRA.  But nothing in 

IGRA or the implementing regulations provides a right to be free from economic competition.27   

The record is clear that the Secretary considered detrimental financial effects on the Pica-

yune.  The DEIS concluded that the Tribe’s development would expand the local market, increasing 

total gaming expenditures by over $90 million.  DEIS 4.7-63.  It also recognized that, “given the 

competitiveness of the market, some decline in market share at competing facilities is expected.”  Id.  

                                                 
27 IGRA does not define what factors are relevant in considering detrimental impact.  See 25 
U.S.C. §2719(b)(1)(A).  The regulations provide that the Secretary can consider certain financial 
impacts on nearby Indian tribes that count as part of the surrounding community.  25 C.F.R. 
§292.18(c).  The commentary explains that “the Secretary does not necessarily include in the 
analysis the financial effects of competition on other gaming establishments; however, the Secre-
tary does examine detrimental effect on the surrounding community and nearby tribes, including 
detrimental financial effects.”  73 Fed. Reg. 29,354, 29,371 (May 20, 2008). 
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It estimated up to a 20% market share decline for the Picayune’s casino.  Id.  But it continued that 

“even in the scenario where market share declines by 20%, the impact on the viability of operations 

is not one that jeopardizes the casino’s ability to remain open” because, among other reasons, “the 

current central California gaming market is not over-saturated and therefore multiple operators can 

successfully co-exist in the long run.”  Id.  The DEIS concluded: “even in the worst case, should 

market share at competing facilities decline by the above percentages, all of the facilities are ex-

pected to remain open and to continue to generate sustainable profits for their tribal owners.  There-

fore, disproportionately high and adverse effects to competing tribes would not occur and a less than 

significant environmental justice effect would result.”  DEIS 4.7-64 (emphasis added).  Likewise, 

DOI’s response to the Picayune’s concern noted that a temporary 20% decline is “commonplace for 

incumbents in expanding gaming markets, and does not generally result in a loss in ability to operate 

profitably. … Adaptation to new market conditions is the norm for well-managed businesses, such 

that a decline of this magnitude should not alter the viability of operations.”  FEIS App. Y 816-817. 

The Secretary took these considerations into account.  The 2011 ROD observes that the Pica-

yune’s casino “has proven to be a successful operation in a highly competitive gaming market.”  PA 

371 (2011 ROD 86).  It continued that “[v]irtually all of the potential detrimental economic impacts 

asserted by Picayune would result from competition with the North Fork Rancheria’s proposed gam-

ing facility” and that “we must accord weight to Picayune’s concerns.”  Id.  But it noted that “compe-

tition from the Tribe’s proposed gaming facility in an overlapping gaming market is not sufficient, in 

and of itself, to conclude that it would result in a detrimental impact to Picayune.”  Id.  Similarly, the 

Concurrence Request notes that “IGRA does not guarantee that tribes operating existing facilities 

will continue to conduct gaming free from both tribal and non-tribal competition” and concludes that 

the Tribe’s resort “would not have a detrimental impact on the Picayune Rancheria of Chukchansi 
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Indians.”  PA 515-516 (Conc. Req. 50-51).   

Any anticipated tribal competition must be viewed in light of IGRA’s underlying purposes.  

Although “[i]t is true that Congress intended for the Secretary to take into account the concerns of 

affected communities … Congress’s overarching intent was to … ‘provide a statutory basis for the 

operation of gaming by Indian tribes as a means of promoting tribal economic development, self-

sufficiency, and strong tribal governments.”  Citizens Exposing Truth About Casinos v. Kempthorne, 

492 F.3d 460, 468 (D.C. Cir. 2007).  “Congress’s primary purpose in enacting IGRA is evident as 

well from the inclusion of several exceptions to the gaming prohibition on after-acquired lands in 

order to allow newly acknowledged or restored tribes to engage in gaming on par with other tribes.”  

Id. (emphasis added).  Congress intended that all tribes have the opportunity to share in the benefits 

of tribal gaming—regardless of their land situations.  Neither the statute nor the regulations create a 

special right for those tribes who were first to engage in gaming to exclude competition from all sub-

sequent tribes.  Nor do they provide support for the Picayune’s argument that the Secretary must pro-

tect the Picayune against potential competition posed by the Tribe’s or any other tribe’s gaming de-

velopments.  See Sokaogon Chippewa Cmty. v. Babbitt, 214 F.3d 941, 948 (7th Cir. 2000) (“Alt-

hough IGRA requires the Secretary to consider the economic impact of proposed gaming facilities on 

the surrounding communities, it is hard to find anything in that provision that suggests an affirmative 

right for nearby tribes to be free from economic competition.”); see also FEIS App. Y 816 (similar). 

Contrary to the Picayune’s suggestion (Pic. Mem. 6-7), the rest of the record is consistent 

with the Secretary’s view that economic impacts are to be considered but competition is not disposi-

tive.  The 2012 ROD explained that the “HUD Tract” was unsuitable for gaming purposes not only 

because of proximity to three existing tribal gaming facilities but also because of the varied topogra-

phy, sensitive biological features, limited access, rural location, and expensive construction costs.  

Case 1:12-cv-02039-BAH   Document 32   Filed 01/18/13   Page 31 of 49



- 29 - 
 

PA 387 (2012 ROD 5).  The “Avenue 7 and Avenue 9 Properties” were rejected not only because of 

nearby casinos but also because they were constrained by train tracks, a casino would be inconsistent 

with existing land uses, and the development would not inure primarily to the benefit of Madera 

County.  Id.  The Secretary did not find that competition alone constituted a detrimental impact. 

The Picayune’s arguments fail to provide a reasonable basis to reject the Secretary’s two-part 

determination.  That federal law requires consideration of certain detrimental impacts to nearby 

tribes does not mean that the Secretary must ensure that no competitive consequences result from 

any new gaming development.  Instead, the issue regarding concerns of and impact to nearby tribes is 

whether the Secretary’s resolution of conflicting demands among tribes that are created by a pro-

posed gaming facility is done arbitrarily rather than as a sound exercise of discretion.  Here, the ad-

ministrative record provides sufficient evidence of the latter and therefore the Secretary’s decision is 

reasonable and supportable under the APA. 

D. Plaintiffs Will Not Prevail On Their NEPA Claims 

Plaintiffs will not prevail on the merits of their NEPA claims.  The FEIS complied with 

NEPA and was properly the basis for the agency’s actions. 

1. BIA Adequately Considered A Reasonable Range Of Alternatives, And 
BIA Properly Screened Other Alternatives Against The Project Purpose 
And Need 

Plaintiffs allege that BIA’s range of alternatives was unreasonably narrow and that BIA im-

properly rejected reasonable alternatives.  Mem. 25, 26.  They are mistaken.  Under the CEQ’s 

NEPA regulations, an agency must “[r]igorously explore and objectively evaluate all reasonable al-

ternatives.”  40 C.F.R. §1502.14(a) (emphasis added).  The reasonable alternatives derive from the 

EIS’s “Purpose and Need” section.  40 C.F.R. §1502.13.  Thus, “[o]nly options that meet the purpose 

and need of the project within the reasonable judgment of the agency need be considered.”  Rivers 

Unlimited v. U.S. Dep’t of Transp., 533 F. Supp. 2d 1, 3 (D.D.C. 2008); see also County of San Die-
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go v. Babbitt, 847 F. Supp. 768, 776 (S.D. Cal. 1994), aff’d, 61 F.3d 909 (9th Cir. 1995) (holding 

BIA “properly consider[ed] … a reasonable range of alternatives for meeting the goals of the Pro-

ject” even though BIA only considered on-reservation sites and dismissed non-landfill project alter-

natives).  In addition, “[a]n agency’s discussion of alternatives must be bounded by some notion of 

feasibility.”  Muckleshoot Indian Tribe v. U.S. Forest Serv., 177 F.3d 800, 814 (9th Cir. 1999).  For 

alternatives that are not reasonable, CEQ’s NEPA regulations require an agency only to “briefly dis-

cuss the reasons for their having been eliminated” from “detailed study.”  40 C.F.R. §1502.14(a). 

Here, BIA evaluated all the alternatives that were reasonable in light of the purpose of the 

project, and therefore, neither the range of alternatives nor the elimination of alternatives that could 

not meet the project’s purpose was improper or unreasonable.  The project goals under IGRA were to 

“provid[e] the Tribe with a long-term, viable, and sustainable revenue base.”  FEIS 1-10 (emphasis 

added).  BIA began its NEPA analysis in October 2004 by carefully screening a broad range of alter-

natives against this project goal. PA 386-392 (2012 ROD 4-10).  

Accordingly, BIA considered gaming and non-gaming alternative projects both on and off 

the reservation.  Id.  BIA found it necessary to evaluate off-reservation sites since the Tribe had an 

insufficient land base for significant economic development.  See FEIS App. Y 530 (testimony of 

Bethel-Fink).  Then, BIA eliminated the alternatives that could not meet the purpose and need of the 

EIS and were thus unreasonable.  FEIS 2-68 to 2-83.  In compliance with NEPA, BIA briefly dis-

cussed the reasons for eliminating those alternatives from further consideration.  Id.; see Tongass 

Conservation Soc’y v. Cheney, 924 F.2d 1137, 1140-1042 (D.C. Cir. 1991). 

Plaintiffs’ allegation (Mem. 26-28) that the “Old Mill Site” warranted more consideration in 

the EIS is without merit as BIA properly eliminated this alternative primarily due to the fact that the 

owner was an unwilling seller.  PA 388-390 (2012 ROD 6-8); FEIS 2-81.  Plaintiffs fail to offer any 
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support for their bald assertion that NEPA demands that an agency further consider an alternative site 

whose owner has made clear it has no intention of selling the site for the project’s stated purpose.  

Plaintiffs’ reliance on Muckleshoot is misplaced; that case held only that the Forest Service was re-

quired to consider an alternative even if it was not clear “the funds would be available for such a pur-

chase.”  Muckleshoot, 177 F.3d at 814 (emphasis added).  Here, BIA was not faced with a mere fi-

nancing hurdle, but with a transaction-ending, non-negotiable inability to acquire the alternative site.  

In addition, plaintiffs’ assertion that the remote Old Mill Site would better serve the project purpose 

because the socioeconomic benefits attributed to the alternative would be geographically closer to the 

North Fork Rancheria is unsupported by any facts in the record.  To the contrary, under the Memo-

randum of Understanding between Station Casinos and Madera County, the casino will make a good 

faith effort to ensure that of the 2,319 expected jobs, 50% of the employees will live in Madera 

County, where the Rancheria is also located.  FEIS App. R 13.  At bottom, BIA officials carefully 

scrutinized the decision to eliminate the Old Mill Site from more consideration as an alternative. See 

Picayune Rancheria v. Acting Pac. Reg’l Dir. BIA, 48 IBIA 241, 243, 243 n.4 (Jan. 30, 2009). 

Plaintiffs also fail to show that BIA did not adequately consider other potential alternatives 

located along the SR-41 corridor, given the purpose and need of the project to generate long-term, 

viable, and sustainable revenue.  Contrary to plaintiffs’ assertions (Mem. 28) that the FEIS “devotes a 

mere two sentences” to explaining why development of these alternatives is challenging, most of 

FEIS page 2-73 describes how development would be problematic in light of (1) the steep terrain, (2) 

loss of habitat for native wildlife, (3) water scarcity, and (4) the scenic nature of the corridor.  Thus, 

BIA fully complied with NEPA when it discussed the reasons for eliminating the alternatives along 

the SR-41 corridor from further consideration.  FEIS at 2-73; see Tongass, 924 F.2d at 1140-1142. 

Plaintiffs’ allegations with respect to the North Fork Rancheria site are unfounded because it 
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is simply not feasible to construct a large casino on the “particularly varied and steep topography” at 

the Rancheria, and “independent analysis confirmed that, if construction estimates were correct, a 

casino development on the North Fork Rancheria could not be successfully financed.”  PA 392 (2012 

ROD 10).  BIA adequately considered development of a large scale casino at the Rancheria and the 

reasons for eliminating such a project from further consideration. 

In sum, BIA took into account the project objectives and selected a reasonable range of alter-

natives—namely: the proposed gaming alternative in Madera County; the reduced intensity version 

of the proposed alternative; the mixed-use retail alternative on the same site; the smaller-scale gam-

ing alternative near the town of North Fork; and the no-action alternative.  PA 393-397 (2012 ROD 

11-15).  Given the breadth and depth of the analysis of the range of alternatives, both early in the 

NEPA process and during the preparation of the DEIS and FEIS, plaintiffs’ allegations that BIA 

failed to consider a reasonable range of alternatives and improperly eliminated other alternatives 

from consideration are without merit and, therefore, are not likely to succeed. 

2. The Public Participation Process Complied With NEPA 

Plaintiffs allege that BIA failed to allow for adequate public participation in the NEPA pro-

cess by: (1) holding a biased public hearing in a facility that was too small for the number of at-

tendees, (2) denying a request to extend the comment period, (3) refusing to hold another public 

hearing, and (4) failing to make a copy of the ROD available on BIA’s website. (Mem. at 30.) The 

facts show that BIA met the NEPA public participation requirements for the proposed project. 

First, plaintiffs ignore the fact that neither NEPA nor any of CEQ’s regulations require BIA 

to hold a public hearing.  Nonetheless, BIA held one on March 12, 2008, in Madera.  73 Fed. Reg. 

8898-8899 (Feb. 15, 2008), FEIS App. Y 7-11.  At the public hearing, 101 individuals representing 

themselves or their organizations spoke.  Id. at 1-11.  Representatives of two named plaintiffs made 

oral remarks: Cheryl Schmit and Randall Brannon.  Id. at 8-9.  For Picayune, three leading members 
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of their tribal government, Morris Reid (Chairperson), Dora E. Jones (Vice Chairperson), and Janice 

Devine (Treasurer ), each presented their comments verbally.  Id. at 8.  In total, twelve speakers asso-

ciated with Picayune spoke at the hearing—equal to the number of North Fork speakers.  Id. at 7-11. 

Moreover, BIA opened the DEIS to public comment on February 15, 2008, and kept it open 

for the required 45 days, which included 19 days after the March 12, 2008, public hearing. JA 385-

386 (2012 ROD 3-4); 40 C.F.R. §1506.10(c); N. Am. Van Lines, Inc. v. ICC, 666 F.2d 1087, 1092 

(7th Cir. 1981) (rejecting claim that a 45-day comment period was insufficient).  Further, plaintiffs’ 

interests in commenting on the DEIS were not hindered by having only one public hearing or a 45-

day comment period since Stand Up and Picayune submitted oral and written comments within the 

45-day comment period.  App. Y 1-3, 8-10.  As the Ninth Circuit has held, it is not necessary for an 

agency to hold “public hearings … subsequent to the issuance of a draft [EIS] and prior to the prepa-

ration of the final document” to demonstrate “meaningful public participation.”  Jicarilla Apache 

Tribe of Indians v. Morton, 471 F.2d 1275, 1286 (9th Cir. 1973).  Imposing such a requirement 

would “substitute [the court’s] judgment for that of Congress.”  Id. 

Although BIA did not officially extend the comment period, BIA did consider 39 late com-

ments, the last of which was received seven months after the deadline.  Id. at 11-12.  In all, BIA con-

sidered oral and written comments from over 300 individuals and organizations.  Id. at 1-11.  Against 

this backdrop of a vigorous and inclusive public comment process, and the fact that hosting one pub-

lic hearing and providing a 45-day comment period comply with NEPA, plaintiffs will fail on their 

claim that the public process did not comply with NEPA. 28 

                                                 
28 With respect to plaintiffs’ argument that BIA attempted to evade public scrutiny for its decision by 
not posting the ROD on its website, North Fork observes that Stand Up has a copy of the ROD and 
has already posted a copy of it on its website.  See http://www.standupca.org/off-reservation-
gaming/contraversial-applications-in-process/north-fork-rancheria-of-mono-indians-of-
california/NORTH%20FORK%20ROD%202012.pdf (last visited Jan. 13, 2013), 

Case 1:12-cv-02039-BAH   Document 32   Filed 01/18/13   Page 36 of 49



- 34 - 
 

3. Plaintiffs Fail to Show a Conflict of Interest by the Consultant 

Plaintiffs claim (Mem. 30) the FEIS was prepared in violation of the conflict of interest pro-

visions of 40 C.F.R. §1506.5.  They state that the conflict resulted when BIA hired Analytical Envi-

ronmental Services (AES), the same consultant North Fork had previously retained to conduct envi-

ronmental work, but fail to show how this sequence of events constitutes a conflict of interest under 

Section 1506.5.  Even if there had been a conflict, plaintiffs fail to show how it compromised the in-

tegrity of the FEIS or process that BIA followed. 

To be sure, an agency “must choose the contractor to avoid a conflict of interest.”  Citizens 

Against Burlington, Inc. v. Busey, 938 F.2d 190, 201 (D.C. Cir. 1991).  A conflict is a “financial or 

other interest in the outcome of the project.”  40 C.F.R. §1506.5(c); see, e.g., Valley Cmty. Pres. 

Comm’n v. Mineta, 246 F. Supp. 2d 1163, 1174-1175 (D.N.M. 2002) (contract for future work on the 

project at issue).  In contrast, the “general enhancement of professional reputation” is not sufficient to 

give rise to a conflict of interest.  46 Fed. Reg. 18,026, 18,031 (Mar. 23, 1981).  

Plaintiffs offer no evidence that AES stood to gain from the outcome of the fee-to-trust appli-

cation or that it had a financial or other interest in the outcome of the project.  Plaintiffs cite NRDC v. 

Callaway, 524 F.2d 79 (2d Cir. 1975), apparently to argue that a conflict of interest inevitably results 

from North Fork’s earlier hiring of AES.  But that case simply states that the “evil sought to be 

avoided” is the preparation of the EIS by a party with “an interest in seeing the project accepted and 

completed in a specific manner.”  Id. at 87.  AES had no interest in any particular outcome of the fee-

to-trust process and therefore had no conflict as defined in Callaway. 

In addition, an alleged defect in the selection of AES, if any had occurred, would not consti-

tute a violation of NEPA.  A court will not invalidate an EIS prepared by a contractor as long as the 

alleged “error in the selection of the contractor ‘did not compromise the objectivity and integrity of 

the [NEPA] process.’”  Cmtys. Against Runway Expansion, Inc. v. FAA, 355 F.3d 678, 686 (D.C. 
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Cir. 2004); see also Vill. of Barrington v. Surface Transp. Bd., 636 F.3d 650, 673 (D.C. Cir. 2011) 

(no need to consider petitioners’ claim that agency improperly selected its contractor because there 

were no errors that compromised the objectivity and integrity of the NEPA process).  Plaintiffs have 

not brought forth evidence that either the FEIS or the NEPA process was compromised by BIA’s use 

of AES’ services.  As set forth herein, the FEIS complies with all NEPA requirements and therefore, 

plaintiffs’ claim that the selection of AES violated CEQ’s regulations is unavailing. 

4. BIA Took a “Hard Look” at All Potential Environmental Impacts 

Plaintiffs allege (Mem. 30) that BIA violated NEPA because it failed to take a “hard look” at 

certain impacts of the proposed action, citing only to a portion of the CEQ regulations and two Ninth 

Circuit opinions.  Plaintiffs also assert (Mem. 31), without citation to any evidence, that BIA failed to 

take a “hard look” at a number of socioeconomic impacts, as well as the impact on water resources, 

protected species and associated critical habitat, air quality, and land resources. 

To the contrary, BIA devoted four sections of the FEIS—a total of 737 pages—and 18 of the 

Appendices—an additional 3,976 pages of expert analysis—to identifying and discussing impacts for 

each alternative, and proposing feasible mitigation measures for these impacts.  In addition, as men-

tioned above, BIA hired experts to address many of these impacts and prepare detailed reports that 

are included with the FEIS as appendices.  Since plaintiffs have simply claimed that BIA failed to 

take a “hard look” at these impacts but have offered no evidence of such failure, plaintiffs have not 

met their burden to show the Court that these claims are likely to succeed. 

II. PLAINTIFFS WILL SUFFER NO IRREPARABLE INJURY WHEN THE SECRETARY TAKES THE 
MADERA PARCEL INTO TRUST FOR THE TRIBE 

To justify preliminary relief, plaintiffs must “demonstrate that irreparable injury is likely in 

the absence of an injunction.”  Winter, 555 U.S. at 22.  The D.C. Circuit “has set a high standard for 

irreparable injury” in this context.  Chaplaincy of Full Gospel Churches v. England, 454 F.3d 290, 
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297 (D.C. Cir. 2006).  The injury must be “both certain and great,” “actual and not theoretical,” “be-

yond remediation,” and “of such imminence that there is a clear and present need for equitable relief 

to prevent irreparable harm.”  Id.  Further, “the movant must show that the alleged harm will directly 

result from the action which the movant seeks to enjoin.”  Wisconsin Gas v. FERC, 758 F.2d 669, 

674 (D.C. Cir. 1985).  Plaintiffs’ submission does not come close to meeting these high standards. 

A. Transferring The Madera Parcel Into Trust Would Not Harm Plaintiffs  

First, plaintiffs allege no direct harm from the action they seek to enjoin: the Secretary’s ac-

ceptance of title to the Madera Parcel to be held in trust for the Tribe.  The harms plaintiffs claim to 

fear have to do with alleged socioeconomic effects, and perhaps an alleged effect on local water sup-

plies, of the operation of a “mega-casino” at the Madera site.  No such injury would result directly 

from a change in the legal status of the site.  Plaintiffs can allege no injury to them that would be 

caused by the transfer of the land or by its being held in trust.  Indeed, they would not be harmed in 

any respect even by other project activities that could move forward once the land is in trust, such as 

legislative ratification of the State’s Class III gaming compact with the Tribe, the preparation of de-

tailed architectural work and construction plans, and the arrangement of project financing.  Imple-

mentation of the Secretary’s decision to take the Madera Parcel into trust is a necessary step along 

the long road to operation of the Tribe’s casino project, but it will not by itself affect the plaintiffs at 

all.  See Artichoke Joe’s Cal. Grand Casino v. Norton, 278 F. Supp. 2d 1174, 1185 (E.D. Cal. 2003) 

(refusing to enjoin a trust acquisition based on concerns about gaming because tribe’s “possession of 

the land under federal trust will not preclude review of plaintiffs’ substantive claims concerning pos-

sible gaming at the site”); cf. Appalachian Voices v. Chu, 725 F. Supp. 2d 101, 106 (D.D.C. 2010) 

“[P]laintiffs do not assert that the allocation of the tax credit will directly cause them irreparable harm 

…; rather, they predict that they will be harmed when the Cliffside plant becomes operational.”). 

Second, plaintiffs allege no threat of imminent harm.  See Chaplaincy of Full Gospel 
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Churches, 454 F.3d at 297; Appalachian Voices, 725 F. Supp. 2d at 105 (“Because the plaintiffs’ as-

serted injury is not imminent, and because the court will be able to render a decision on the merits of 

the plaintiffs’ claims before the anticipated injury becomes imminent, the plaintiffs are not entitled to 

injunctive relief.”).  Plaintiffs argue that once the land is transferred into trust the Tribe may “imme-

diately” start construction and then begin gaming, but that argument is both unsupported and un-

founded.  Under the most optimistic assumptions, the Tribe could not begin actual operation of a ca-

sino for many months.  Among many other issues, the National Indian Gaming Commission requires 

a Tribe to give the Commission notice “at least 120 days” before opening any new gaming facility.  

25 C.F.R. §559.2(a).  If the Court thinks it appropriate, the Tribe will commit to provide the same 

notice to plaintiffs and the Court, if this litigation is still pending at that time.  That period of notice 

alone would allow plaintiffs ample opportunity to seek judicial relief against the proposed com-

mencement of operations (if their allegations provided any substantial basis for such relief, which 

they do not).  

Third, although plaintiffs’ papers include a few passing and wholly conclusory allegations of 

environmental or aesthetic harms, which in theory could be caused by major construction activities 

before the opening of an actual casino, they fail to support those allegations with any concrete show-

ing of what the actual injuries would be to them.  As the Supreme Court has made clear, to justify a 

preliminary injunction plaintiffs must show that the fee-to-trust transfer they seek to enjoin would 

create a likelihood of imminent, certain, and serious harm to their own interests—not to environmen-

tal interests in the abstract.  See, e.g., Winter, 555 U.S. at 26 (focusing on alleged harm to plaintiffs’ 

interest in studying marine mammals, not on impact on mammals alone); Amoco Prod. v. Village of 

Gambrell, 480 U.S. 531, 541, 545 (1987) (focusing on alleged harm to plaintiffs’ subsistence re-

sources, not to the environment in general).  Courts have granted injunctive relief to forestall aesthet-
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ic or environmental harm where parties have demonstrated that they faced actual, concrete injuries to 

their own specific aesthetic or environmental interests.29  Plaintiffs have made no such showing here.   

Finally, even if plaintiffs’ allegations of environmental or aesthetic harm were substantial 

(which they are not), any such harm would be far from imminent.  As discussed elsewhere, there are 

many steps to be taken after the land is taken into trust but before construction could begin.  If the 

Court believes that plaintiffs’ allegations would warrant further consideration at that time, the Tribe 

is prepared to give whatever amount of notice the Court deems appropriate before beginning any ac-

tivity that would significantly alter the existing site, in order to give the Court an opportunity to con-

sider whether plaintiffs could establish any entitlement to judicial relief at that time. 

B. The Court Will Be Able To Grant Any Appropriate Relief In The Future  

Although plaintiffs can show no concrete injury imminently threatened by the transfer of the 

land into trust, they argue (Mem. 35-40) if the transfer occurs this Court might lose the power to 

grant them any relief to which they might be entitled in the future, either to enjoin the Tribe from 

conducting activities on the land while the litigation is pending or to order the Secretary to remove 

the land from trust if plaintiffs were to prevail on the merits.  Neither concern is well-founded.  

As to interim relief against the Tribe, the Tribe has already expressed, in its motion to inter-

vene, its understanding that voluntary intervention in this case would entail a limited waiver of the 

Tribe’s sovereign immunity.  Intervention would subject the Tribe to the Court’s jurisdiction for mat-

ters directly related to the claims currently pending against the Secretary in these consolidated cases, 

                                                 
29 E.g., Brady Campaign to Prevent Gun Violence v. Salazar, 612  F. Supp. 2d 1, 25 (D.D.C. 2009) 
(agency rule caused plaintiffs not to “fully enjoy their visits to certain national parks or wildlife ref-
uges because they feel less safe”); Fund for Animals v. Norton, 281 F. Supp. 2d 209 (D.D.C. 2003) 
(depredation permit threatened plaintiffs’ interests in their “[a]bility to view, interact with, study, and 
appreciate mute swans”); Fund for Animals v. Clark, 27 F. Supp. 2d 8, 14 (D.D.C. 1998) (plaintiff 
“has in the past traveled great distances … for purposes of observing and visiting with the bison that 
were the subject of the potential agency action”). 
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which seek equitable relief against the Secretary with respect to his decision to take the Madera Par-

cel into trust.  The Tribe’s waiver of immunity would extend to any preliminary injunctive relief the 

Court might enter while it adjudicates those claims, including relief that might restrain the Tribe from 

engaging in particular activities on the property.30 

As to permanent relief, it is unclear how any potential difficulty in ordering the Secretary to 

remove land from federal trust relates to any of the harms asserted by plaintiffs, all of which have to 

do with potential activities on the Madera Parcel, not with its ownership or jurisdictional status.  In 

any event, as with the question of preliminary relief, the Tribe understands that the limited waiver of 

sovereign immunity effected by its intervention would make it subject to any permanent injunctive 

relief that might be entered by the Court if plaintiffs were to prevail on the claims they have brought 

to date against the Secretary, including relief that would prevent or limit activities on the property or 

require the United States to transfer the land out of trust.  The United States has also previously rep-

resented to the Court, in the Joint Status Report filed on December 24, 2012, that the Secretary “will 

take the [Madera Parcel] out of trust if ordered to do so by the Court after injunctive relief is ordered, 

if the land has already been transferred and the transfer is vacated as part of that relief.”  Docket 14 at 

14.  Under these circumstances, there is no substance to plaintiffs’ professed concerns over the 

Court’s ability to provide any relief it might deem appropriate at some later juncture in the case. 

                                                 
30 The Tribe’s waiver would not automatically extend to any new or amended claim that any plaintiff 
might seek to bring, including any claim a plaintiff might seek to state directly against the Tribe, and 
it would not extend to any claim for monetary relief.  Obviously, by agreeing that its intervention 
would effect this limited waiver of immunity, the Tribe is not agreeing that there is any proper legal 
or equitable basis for either preliminary or permanent relief, or waiving its right to advance any ar-
gument opposing such relief on any ground other than the Tribe’s sovereign immunity from suit.  
Counsel for the Tribe confirmed the Tribe’s position on the scope of the waiver of immunity entailed 
by its intervention, as to both preliminary and permanent relief, in an email sent to counsel for the 
Stand Up plaintiffs on January 10, 2013. 
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C. The Secretary’s Regulations And Previous Self-Stay Practices Provide No Basis 
for Preliminary Relief  

Finally, plaintiffs argue that one of the Secretary’s own regulations requires him to “self-

stay” the transfer of the Madera Parcel into trust.  Even if plaintiffs’ theory of what the regulation 

requires were well-founded, that would simply be a claim of legal error; it would not relieve plain-

tiffs of the burden of showing an entitlement to preliminary injunctive relief, including the need to 

show irreparable harm.  In any event, the theory is not correct.   

Plaintiffs point to 25 C.F.R. §151.12(b), which requires the Secretary to publish notice of a 

final decision to take land into trust for a tribe and to state “that the Secretary shall acquire title in the 

name of the United States no sooner than 30 days after the notice is published.”  Because the regula-

tion requires only that the Secretary wait 30 days before implementing his decision—a period already 

elapsed here—plaintiffs turn to a BIA “Fee-To-Trust Handbook,” last revised in 2011, which on its 

face provides that, if a lawsuit is filed within the 30-day period, DOI will “take no further action until 

the judicial review process has been exhausted.”  BIA, Fee-To-Trust Handbook 15 (July 13, 2011).  

Plaintiffs contend that this handbook reflects that DOI “has long interpreted 25 C.F.R. §151.12(b) to 

require a stay [for the entire length of a litigation] if a challenge is filed during the 30-day period.”  

Mem. 34 (emphasis added).  Any change in that “interpretation,” they say, could be made only 

through notice-and-comment rulemaking.  Mem. 34-35.  Each piece of this argument is flawed. 

First, the Secretary has never construed Section 151.12(b) to require a delay of any more 

than the 30 days it says.  In 2010, for example, the United States explained to the D.C. Circuit: 

If a lawsuit is filed and the 30-day period has expired, Interior may 
take the land into trust unless Interior voluntarily forebears from do-
ing so or a court issues a preliminary injunction .…  Absent prelimi-
nary injunctive relief, however, after 30 days, the regulation authoriz-
es Interior to take the land into trust …. 

Brief of Defendants at 15, Patchak v. Salazar, No. 09-5324 (D.C. Cir. June 15, 2010) (emphasis add-
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ed).  The regulation was adopted to give interested parties notice of final fee-to-trust decisions and a 

chance to seek judicial review.  See 61 Fed. Reg. 18,082 (Apr. 24, 1996).  Until recently, courts had 

generally held that once the United States took land into trust, the Quiet Title Act divested them of 

jurisdiction over an APA challenge to the underlying administrative decision.  See id.  In view of that 

rule, in most cases, if a challenge was filed the United States would voluntarily refrain from acting 

until the courts could address it.31  Even then, however, decisions were made “on a case-by-case ba-

sis,” and in some instances the United States forced plaintiffs to seek and obtain injunctive relief.  See 

Docket 11-1 at 5 (Berrigan to Alexander (Dec. 18, 2012)); e.g., Mem. 34 n.7; Order, Michigan Gam-

bling Opposition v. Norton, No. 1:05-CV-01181 (D.D.C. Mar. 5, 2007).  The Handbook that plain-

tiffs cite expressed the general rule; at most, it required DOI employees to follow that rule as a stand-

ard practice in the exercise of the Secretary’s discretion.  But nothing in the handbook (or elsewhere) 

supports an argument that the Secretary has ever “interpreted” Section 151.12(b) to require DOI to 

refrain from acting for anything more than the 30 days it provides for by its terms. 

Plaintiffs thus misplace their reliance on cases in which the D.C. Circuit has required notice-

and-comment rulemaking when an agency changes an entrenched “interpretation” of a regulation, 

see Paralyzed Veterans of Am. v. D.C. Arena, 117 F.3d 579, 586 (D.C. Cir. 1997), to protect parties 

who can show “substantial and justifiable reliance on a well-established agency interpretation,” 

MetWest Inc. v. Secretary of Labor, 560 F.3d 506, 511 (D.C. Cir. 2009).  Under those cases, “[w]hen 

an agency has given its regulation a definitive interpretation, and later significantly revises that inter-

pretation, the agency has in effect amended its rule, something it may not accomplish without notice 

                                                 
31 In Patchak v. Salazar, 132 S. Ct. 2199 (2012), the Supreme Court held that when a plaintiff brings 
a suit claiming that the Secretary lacked authority to take land into trust, the Quiet Title Act does not 
bar the suit even after the trust transfer has been made.  In light of that clarification of the law, “the 
principal reason that Interior chose to self-stay in prior cases is no longer extant.”  Docket 11-1 at 5 
(Berrigan to Alexander (Dec. 18, 2012)). 
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and comment.”  Alaska Prof’l Hunters Ass’n v. FAA, 177 F.3d 1030, 1033-1034 (D.C.Cir.1999).  

The predicate for the analysis is that an agency has adopted an “authoritative interpretation” of an 

otherwise ambiguous regulation.  See Alaska Prof’l Hunters, 177 F.3d at 1031-1033, 1035 (whether 

FAA regulations of persons operating aircraft “for compensation or hire” applied only to commercial 

pilots or also to guide pilots); Paralyzed Veterans of Am., 117 F.3d at 581-584, 586 (whether DOJ 

regulation on “lines of sight comparable to those for members of the general public” referred only to 

permanent obstructions or also to standing spectators).  Here, 25 C.F.R. §151.12(b) is not ambiguous, 

and BIA’s Fee-to-Trust Handbook does not purport to interpret what the regulation requires.   

Moreover, plaintiffs have not “justifiably relied to [their] detriment” on any purported agency 

interpretation of Section 151.12(b).  See MetWest, 560 F.3d at 511.  In Alaska Professional Hunters, 

individuals had moved to Alaska, opened hunting and fishing lodges, and built up businesses in reli-

ance on an understanding that guide pilots were not subject to certain FAA pilot rules.  177 F.3d at 

1035.  A new approach of forcing compliance with those rules “would have driven Alaska’s hunting 

and fishing tourism operations out of business.”  MetWest, 560 F.3d at 511.  Here, plaintiffs have not 

been subjected to any new proscriptions or regulation by some unexpected change in a longstanding 

construction of an ambiguous rule.  They claim only (Mem. 35) that they “substantially relied” on 

what they thought was a routine self-stay practice by making “significant investments” in this litiga-

tion.  That claim has nothing to do with the sort of “reliance” envisioned by those cases. 

III. THE BALANCE OF HARDSHIPS WEIGHS AGAINST AN INJUNCTION 

The balance of equities weighs against an injunction.  Although the absence of a preliminary 

injunction would not harm plaintiffs, because the harms they identify turn on the Tribe’s eventual 

gaming operations and not the trust status of the land, enjoining the Secretary from taking the Madera 

Parcel into trust would substantially harm the Tribe.  In particular, it would prevent the Tribe from 

moving forward with necessary project steps (e.g., obtaining architectural plans, construction bids, 
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and construction financing), causing further delay despite the absence of any harm to plaintiffs.     

The Tribe’s development partner is not willing to spend the millions of dollars in additional 

funds necessary to procure detailed architectural plans or engage in other essential pre-construction 

activities until the Madera Parcel is taken into trust.  See Nielson Decl. ¶ 7.  The eventual construc-

tion and operation of the Madera facility requires a number of prior steps that must occur in a linear 

fashion: architectural plans must be obtained before the Tribe can obtain meaningful construction 

bids for the development, and construction bids and a contract with a general contractor are prerequi-

sites for obtaining pre-construction financing.  Id.  Those necessary, practical steps—which could 

have no discernible impact on the plaintiffs—are of enormous consequence to the Tribe, as the ina-

bility to begin pre-construction preparations during the pendency of this litigation inevitably delays 

the Tribe’s commencement of gaming operations.   

This delay will result in several concrete harms to the Tribe.  It will harm the Tribe financial-

ly by perpetuating the Tribe’s dire economic straits and depriving it of IGRA’s benefits.  More than 

16% of the Tribe’s potential labor force is unemployed.  See PA 337 (2011 ROD 52).  The facility 

contemplated for the Madera Parcel is expected to create approximately 1,300 full-time jobs, 300 

part-time jobs, 2,400 temporary jobs, and 900 ancillary jobs, many of which will be filled by Tribal 

citizens.  Id.  As the Secretary noted, the Tribe intends to use the resort income to provide “a variety 

of much needed social, housing, government, administrative, education, health, and welfare services 

to its more than 1,750 tribal citizens. Tribal income will provide capital for non-gaming economic 

development and investment opportunities, allowing the Tribe to diversify its economic base over 

time so that it may improve the quality of life of Tribal citizens for the long-term.”  Id. at 338 (2011 

ROD 53).   Additional tribal income would strengthen the both the Tribal government and North 

Fork cultural programs and initiatives.  PA 338 (2011 ROD 53 (discussing project’s benefits to 
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Tribe).  Any delay in that process harms the Tribe, and deprives it of the very benefits that IGRA 

contemplates they should receive.  See 25 U.S.C. §2702(1). 

IV. THE PUBLIC INTEREST DOES NOT FAVOR AN INJUNCTION 

An injunction would run counter to the public interest for two reasons.  First, it would inter-

fere with IGRA’s promotion of tribal economic development, self-government, and self-sufficiency.  

For injunction purposes, the “public interest may be declared in the form of a statute.”  11A Wright et 

al., Fed. Prac. & Proc. Civ. §2948.4.  IGRA’s express purpose is “to provide a statutory basis for the 

operation of gaming by Indian tribes as a means of promoting tribal economic development, self-

sufficiency, and strong tribal governments.”  25 U.S.C. §2702(1); City of Roseville v. Norton, 348 

F.3d 1020, 1030 (D.C. Cir. 2003) (“The general purpose of IGRA is promoting tribal economic de-

velopment and self-sufficiency.”).  Thus, in the preliminary injunction context, courts have noted that 

promoting these goals is in the public interest.  E.g., Prairie Band of Potawatomi Indians v. Pierce, 

253 F.3d 1234, 1253 (10th Cir. 2001) (“tribal self-government may be a matter of public interest”); 

Seneca-Cayuga Tribe of Okla. v. Oklahoma ex rel. Thompson, 874 F.2d 709, 716 (10th Cir. 1989) 

(noting as to public interest factor the “paramount federal policy that Indians develop independent 

sources of income and strong self-government”); Grand Traverse Band of Ottawa & Chippewa Indi-

ans v. U.S. Att’y for W.D. of Mich., 46 F. Supp. 2d 689, 705 (W.D. Mich. 1999) (noting “the con-

comitant federal interest in promoting tribal self-sufficiency and self-government, plus the rather 

substantial contribution of the casino to the local economy”). 

Second, courts should not delay decisions by agencies that, in their expert judgment, reflect 

the public’s best interest.  See Ambach v. Bell, 686 F.2d 974, 987 (D.C. Cir. 1982) (per curiam) 

(“[W]e must respect the decision of the Secretary as reflecting the best interests of the public in his 

expert judgment.”); Golden Gate Restaurant Ass’n v. San Francisco, 512 F.3d 1112, 1126-1127 (9th 

Cir. 2008) (“[O]ur consideration of the public interest is constrained in this case, for the responsible 
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public officials … have already considered that interest.”).  After an administrative process that last-

ed more than seven years, DOI determined that it is in the public interest for the Secretary to take the 

Madera Parcel into trust for the Tribe for gaming purposes.  See 25 U.S.C. §2719(b)(1)(A); 2011 

ROD; Conc. Req.  The Governor of California thereafter concurred in the Secretary’s determination, 

noting that the development was in the public interest.  PA 662 (Gov. Brown to Sec’y Salazar (Aug. 

30, 2012)).  Where, as here, the Secretary and the Governor have made the statutory determination 

that North Fork’s gaming facility is in the public interest, the Court should defer to that judgment. 

CONCLUSION 

Plaintiffs’ motion for a preliminary injunction should be denied.  

Dated: January 18, 2013   Respectfully submitted, 

/s/ Christopher E. Babbitt  
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