
UNITED STATES DISTRICT COURT 
DISTRICT OF SOUTH DAKOTA 

CENTRAL DIVISION 
 

PLAINS COMMERCE BANK, 
JEROME HAGEMAN, and 
RANDY ROBINSON, 
 
   Plaintiffs, 
 
 vs. 
 
LONG FAMILY LAND AND CATTLE 
CO., INC., RONNIE LONG, and 
LILA LONG, 
 
   Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CIV 12-3021-RAL 
 
 
 
 
 

DEFENDANTS’ BRIEF IN OPPOSITION 
TO MOTION FOR SUMMARY 

JUDGMENT  

 
 Defendants submit the following Brief in Opposition to Plaintiffs’ Motion 

for Summary Judgment. 

INTRODUCTION 

 In Act III, scene II of Shakespeare’s Hamlet, Queen Gertrude utters the 

now famous line “The lady doth protest too much, me thinks.”  The phrase 

implies the increasing likelihood of suppressed feelings for the contrary of that 

which is being argued; i.e., the more passionate and fervent the argument, the 

greater likelihood the cause is a suppression of belief for the contrary 

argument, and the subsequent confirmation that it is the actual truer 

statement. 

 Queen Gertrude’s observation seems apropos to the Bank’s declaratory 

judgment action, and its argument in support of its motion for summary 

judgment. The following discussion will show that while the Bank challenged 

the jurisdictional basis of the discrimination verdict against it, the Bank never 
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challenged the jurisdiction basis of Longs’ breach of contract and contractual 

bad faith claims. The Bank failed to recognize that the tribal court’s general 

verdict was based upon three distinct causes of action. For reasons known only 

to the Bank, it did not challenge the tribal court’s jurisdiction over the 

contractual bad faith claim and the breach of contract claim. Contrary to 

Bank’s vehement arguments, the tribal court judgment remains valid as to the 

breach of contract and contractual bad faith claims. Furthermore, additional 

jurisdictional challenges to that judgment are barred by the doctrine of res 

judicata. 

 Based upon well recognized authority and the doctrine of comity, this 

Court should hold this matter in abeyance and give the tribal court the 

opportunity to examine its own jurisdiction to enforce the appeal bond posted 

by the Bank and the individual sureties. 

ARGUMENT AND AUTHORITY 

A. Summary Judgment Standards. 

 Under Rule 56(a) of the Federal Rules of Civil Procedure, summary 

judgment is proper when “the movant shows that there is no genuine dispute 

as to any material fact and the moving party is entitled to a judgment as a 

matter of law.” Summary judgment is not “a disfavored procedural shortcut, 

but rather...an integral part of the Federal Rules as a whole, which are 

designed ‘to secure the just, speedy, and inexpensive determination of every 

action.’” Celotex Corp. v. Catrett, 477 U.S. 317, 327, 106 S. Ct. 2548, 91 L. Ed. 

2d 265 (1986) (quoting Rule 1 of the Federal Rules of Civil Procedure). On 
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summary judgment, the evidence is “viewed in the light most favorable to the 

non-moving party.” True v. Nebraska, 612 F.3d 676, 679 (8th Cir. 2010). A 

party opposing a properly made and supported motion for summary judgment 

must cite to particular materials in the record supporting the assertion that a 

fact is generally disputed. Fed. R. Civ. P. 56(c)(1); Adam v. Stonebridge Life Ins. 

Co., 612 F.3d 967, 971 (8th Cir. 2010). 

 Moreover, the nonmoving party may not “rest on mere allegations or 

denials, but must demonstrate on the record the existence of specific facts 

which create a genuine issue for trial.” Krenik v. County of Le Sueur, 47 F.3d 

953, 957 (8th Cir. 1995). Further, “the mere existence of some alleged factual 

dispute between the parties is not sufficient by itself to deny summary 

judgment. . . . Instead, ‘the dispute must be outcome determinative under 

prevailing law.’” Get Away Club, Inc. v. Coleman, 969 F.2d 664, 666 (8th Cir. 

1992) (citation omitted). 

B. Exhaustion of Tribal Court Remedies in General. 

 This Court is familiar with the requirement of exhausting tribal court 

remedies, as well as the reasons on which that rule of comity is based. In 

Colombe v. Rosebud Sioux Tribe, 835 F. Supp. 2d 736 (D.S.D. 2011) this Court 

observed: 

  As part of its steadfast effort to foster tribal self-government, 
Congress has “consistently encouraged” the development of tribal 
courts. Iowa Mutual Ins. Co., 480 U.S. at 14-15; National Farmers, 
471 U.S. at 856. In deference to this commitment, both the 
Supreme Court and the Eighth Circuit have required exhaustion of 
tribal court remedies in matters related to reservation affairs. Iowa 
Mutual Ins. Co., 480 U.S. at 16 (“[T]he federal policy supporting 
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tribal self-government directs a federal court to stay its hand in 
order to give the tribal court a full opportunity to determine its own 
jurisdiction.”) (citations and internal marks omitted); Bruce Lien, 
93 F.3d at 1420 (“Supreme Court precedent and this court’s 
pronouncements based thereon require exhaustion of tribal court 
remedies in matters related to reservation affairs.”) (citation 
omitted). By requiring parties to exhaust their tribal court 
remedies before seeking relief in federal court, the tribal 
exhaustion rule allows tribal courts to assert authority over 
reservation affairs without having to “compete” against federal 
courts for the right to do so. n6 See Iowa Mutual Insurance Co., 
480 U.S. at 16 (“[U]nconditional access to the federal forum would 
place [federal courts] in direct competition with the tribal courts, 
thereby impairing the latter’s authority over reservation affairs,”); 
Duncan Energy Co. v. Three Affiliated Tribes, 27 F.3d 1294, 1299 
(8th Cir. 1994) (“Because a federal court’s exercise of jurisdiction 
over matters relating to reservation affairs can impair the authority 
of tribal courts . . . the examination of tribal sovereignty and 
jurisdiction should be conducted in the first instance by the tribal 
court itself.”) (citing National Farmers, 471 U.S. at 856). The 
exhaustion of tribal court remedies is a comity-based rule arising 
out of a mutual respect between two sovereigns rather than a 
jurisdictional prerequisite. See Iowa Mutual Ins. Co., 480 U.S. at 16 
n.8 (“Exhaustion is required as a matter of comity, not as a 
jurisdictional prerequisite.”); see also Smith v. Moffett, 947 F.2d 
442, 445 (10th Cir. 1991). In addition to promoting tribal self-
government and self-determination, the tribal exhaustion rule 
encourages the “orderly administration of justice” and provides 
federal courts with the unique expertise of tribal courts in matters 
relating to tribal court jurisdiction. National Farmers, 471 U.S. at 
856. 

 
Id., 835 F. Supp. 2d at 747. 

C. The Bank Failed to Exhaust its Tribal Court Remedies as to the 
Breach of Contract and Bad Faith Claims. 

 
 There is no doubt the Bank challenged the tribal court’s jurisdiction to 

entertain the Longs’ discrimination claim. So too there is no doubt that the 

Bank did not challenge the tribal court’s general jurisdiction to entertain the 

breach of contract and contractual bad faith claims.  
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 1. The Cheyenne River Sioux Tribal Court of Appeals. 

  In its Notice of Appeal to the Cheyenne River Sioux Tribal Court of 

Appeals the Bank raised one jurisdictional issue: “The Cheyenne River Sioux 

Tribal Court lacked subject matter jurisdiction for a claim of discrimination 

against a non-tribal member, off reservation Bank which claim was presented 

to the jury.” (Affidavit of Mark F. Marshall, Exhibit D.) 

 The Bank’s briefing before the Cheyenne River Sioux Tribal Court of 

Appeals was consistent with its Notice of Appeal. In its brief the Bank framed 

the issue as “[d]oes the Cheyenne River Sioux Tribal Court lack jurisdiction for 

a claim of discrimination against an off-reservation bank.” (Affidavit of Mark F. 

Marshall, Exhibit E.) 

 The Cheyenne River Tribal Court of Appeals confirmed the Bank’s limited 

position on the jurisdictional issue stating that “[i]ts critical to note that the 

Bank doe not challenge (on appeal) the general jurisdiction of the Cheyenne 

River Sioux Tribal Court over the lawsuit brought by the Longs against the 

bank, but only against a single cause of action.” Bank of Hoven v. Long Family 

Land & Cattle Co., No., 03-002A, slip op. at 6 (CRST Ct. App. Nov. 22, 

2004)(emphasis supplied) a copy of which is attached to the Affidavit of Mark F. 

Marshall as Exhibit F. 

 2. The United States District Court. 

  When the Bank brought its declaratory judgment action in federal 

court, Judge Kornmann also noted the limited nature of the jurisdiction issue 

before him:  “Interestingly, on appeal, the bank asked the CRST to consider a 
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very narrow issue. It did not generally challenge the jurisdiction over the CRST 

Tribal Court over the lawsuit brought by the Longs against the Bank. Rather, 

relying on Nevada v. Hicks, 533 U.S. 353 (2002), it challenged the tribal court’s 

subject matter jurisdiction only as to the discrimination cause of action, 

claiming that tribal courts do not have jurisdiction over federal causes of 

action.” Plains Commerce Bank v. Long Family Land & Cattle Co., 491 

F.Supp.2d 1070, ¶ 19 (D.S.D. 2006). 

 3. The United States Supreme Court. 

  The question presented by the Bank’s petition for writ of certiorari 

to the United States Supreme Court was also so limited. The Bank posed the 

question “[w]hether Indian tribal courts have subject matter jurisdiction to 

adjudicate civil tort claims as ‘other means’ of regulating the conduct of a 

nonmember bank owning fee land on a reservation that entered into a private 

commercial agreement with a member-owned corporation.” Plains Commerce 

Bank v. Long Family Land & Cattle Co., No. 07-411 (U.S.) (Petition for Certiorari 

at i.) A copy of the cited page is attached to the Affidavit of Mark F. Marshall as 

Exhibit G.) 

 Likewise in its Petitioner’s Brief at pages 45-6 the Bank asked the “Court 

to hold that the Tribal Court lacked jurisdiction to adjudicate the Long’s tribal 

common-law tort claims as an ‘other means’ of regulating the Bank’s 

nonmember conduct arising out of land it owned within the Reservation’s 

boundaries and lease to member owned South Dakota corporation.” (Affidavit 

of Mark F. Marshall Exhibit H.) The Bank’s Reply Brief asked the same 
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question: “Does a tribal court have civil adjudicatory jurisdiction over a 

nonmember defendant to litigate tort claims as an ‘other means’ of regulating a 

consensual relationship regarding non-Indian fee land?” (Affidavit of Mark F. 

Marshall Exhibit I.) 

 The Supreme Court stated the issue before it was “whether the tribal 

court had jurisdiction to adjudicate a discrimination claim [a tort claim] 

concerning the non-Indian bank’s sale of fee land it owned.” Plains Commerce 

Bank v. Long Family Land & Cattle Co., 554 U.S. 316, 320, 128 S. Ct. 2709, 

2714 (2008). The Supreme Court stated “[t]he Bank does not presently 

challenge the breach of contract verdict.” Plains Commerce Bank, 554 U.S. at 

324, 128 S. Ct. at 2718. The Court further observed that “[w]e have not said 

the Tribal Court has jurisdiction over the other claims: That question is not 

before us and we decline to speculate as to its answer.” Plains Commerce Bank, 

554 U.S. at 339 n.2, 128 S. Ct. at 2726 n.2. “Only the discrimination claim is 

before us and that claim is tied specifically to the sale of the fee land.” Id., 554 

U.S. at 339, 128 S. Ct. at 2726. 

 As noted above, the Cheyenne River Sioux Tribal Court of Appeals, the 

United States District Court and the United States Supreme Court each have 

stated that the Bank did not challenge the tribal court’s general jurisdiction to 

entertain the breach of contract and contractual bad faith claims. The Bank’s 

argument to this Court that the “Supreme Court determined that the Cheyenne 

River Sioux Tribal court lacked jurisdiction to enter the general verdict giving 

rise to the judgment from which the Bank appealed and for which the Bank 
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posted an appellate bond” (Doc. 22, Page ID # 82) is curiously inconsistent with 

the record.  Perhaps that is why the “lady doth protest too much.” 

D. Deference to the Tribal Court System. 

 The Cheyenne River Sioux Tribal Court of Appeals affirmed the tribal 

court’s decision. Accordingly the merits of Longs’ breach of contract and bad 

faith claims are no longer subject to review by any court. 

 The Eighth Circuit Court of Appeals recently discussed the extent to 

which a federal court can review a tribal court’s interpretation of federal, tribal 

or state law. The Eighth Circuit noted that “[u]nless a federal court determines 

that the Tribal Court lacked jurisdiction, * * * proper deference to the tribal 

court system precludes relitigation of issues raised by the [underlying] claim 

and resolved in the Tribal Courts.” Attorney’s Process & Investigation Services, 

Inc. v. Sac & Fox Tribe, 609 F.d3d 927, 942 (8th Cir. 2010) quoting Iowa Mut. 

Ins. Co. v. LaPlante, 480 U.S. 9, 19, 107 S. Ct. 971, 94 L. Ed.2d 10 (1987). 

“That decision has been understood as establishing ‘the rule that federal courts 

may not readjudicate questions – whether of federal, state or tribal law – 

already resolved in tribal court absent a finding that the tribal court lacked 

jurisdiction or that its judgment be denied comity for some other valid reason.’” 

Id., quoting AT&T Corp. v. Coeur d’Alene Tribe, 295 F.3d 899, 904 (9th Cir. 

2002). 

 While federal courts apply a de novo standard of review for legal 

questions relevant to a tribal court’s decision regarding tribal jurisdiction, “the 

rule is clear that federal courts do not conduct de novo review over tribal court 
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ruling under tribal law.” Attorney’s Process & Investigation Services, Inc. v. Sac 

& Fox Tribe, 609 F.3d at 942 citing Prescott v. Little Six, Inc., 387 F.3d 753, 756 

(8th Cir. 2004); City of Timber Lake v. Cheyenne River Sioux Tribe, 10 F.3d 554, 

559 (8th Cir. 1993), cert. denied, 512 U.S. 1236, 114 S. Ct. 2741, 129 L. Ed.2d 

861 (1994). 

 The Bank never challenged the tribal court’s jurisdiction to hear Longs’ 

breach of contract and contractual bad faith claims. As the Supreme Court 

stated, “[t]he Bank does not presently challenge the breach of contract verdict.” 

Plains Commerce Bank, 554 U.S. at 324, 128 S. Ct. at 2718. “We have not said 

the Tribal Court has jurisdiction over the other claims: That question is not 

before us and we decline to speculate as to its answer.” Id., 554 U.S. at 339 

n.2, 128 S. Ct. at 2726 n.2. “Only the discrimination claim is before us.” Id., 

554 U.S. at 339, 128 S. Ct. at 2726. 

E. Res judicata Bars Review of Tribal Court’s Jurisdiction  
 Over Longs’ Breach of Contract and Bad Faith Claims. 
 
 “The preclusion principle of res judicata prevents ‘the relitigation of a 

claim on grounds that were raised or could have been raised in the prior suit.” 

Banks v. Int’l Union Elec., Elec., Tech., Salaried & Mach. Workers, 390 F.3d 

1049, 1053 (8th Cir. 2004) quoting Lane v. Peterson, 899 F.2d 737, 741 (8th Cir. 

1990). 

 Courts apply a “three part inquiry to determine whether res judicata 

applies addressing these issues: (1) whether the prior judgment was rendered 

by a court of competent jurisdiction; (2) whether the prior judgment was a final 
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judgment on the merits; and (3) whether the same cause of action and the 

same parties or their privies were involved in both cases.” Id. 

 There is no doubt that the Bank presented the issue of the tribal court’s 

jurisdiction over the discrimination claim to the tribal trial court, the Tribal 

Court of Appeals, the United States District Court, the Eighth Circuit Court of 

Appeals, and the United States Supreme Court. These are indeed courts of 

competent jurisdiction. No one can dispute that the judgments of those courts 

were final.  There is no doubt that the Longs and the Bank were parties to all of 

those actions. 

 There is also no doubt whatsoever that the Bank could have raised the 

issue of the tribal court’s jurisdiction over the breach of contract and 

contractual bad faith claims. Only the Bank knows why it chose not to do so.1 

Finally, there can be no doubt that the United States Supreme Court did not 

reach the issue of the tribal court’s jurisdiction over the breach of contract and 

contractual bad faith claims. As the Supreme Court noted “[t]hat question is 

not before us and we decline to speculate as to its answer.” Plains Commerce 

Bank, 554 U.S. at 339 n.2, 128 S. Ct. at 2726 n.2. Thus, the necessary 

elements of res judicata are satisfied. 

 Even questions of subject matter jurisdiction can be subject to the 

preclusive effect of res judicata. The South Dakota Supreme Court addressed 

such an issue in Wells v. Wells, 2005 SD 67, 698 N.W.2d 504. The Court noted 

                                                 
1 This failure may be the reason underlying the vehemence of the Bank’s 
protest.  
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the apparent conflict inherent in applying res judicata to questions of subject 

matter jurisdiction: 

On the one hand, a purportedly void judgment has traditionally 
been vulnerable to collateral challenge. On the other hand, the 
doctrine of res judicata prevents the relitigation of claims that were 
litigated in prior proceedings. Merchants State Bank v. C.E. Light, 
458 N.W.2d 792, 794 (S.D. 1990) (citing Bank of Hoven v. Rausch, 
449 N.W.2d 263, 266 (S.D. 1989)). Although subject matter 
jurisdiction cannot be established by waiver, and although lack of 
either personal or subject matter jurisdiction can be raised in 
subsequent proceedings, under certain circumstances, courts have 
invoked the doctrine of res judicata to preclude reexamining 
asserted jurisdictional defects when the matter was finally 
adjudicated in an earlier proceeding. In re S.L., A.C., D.C., R.A. & 
L.P., 872 S.W.2d 573, 576 (MoCtApp 1994) (citing State ex rel. Agri-
Trans Corp. v. Nolan, 756 S.W.2d 203, 205-06 (MoCtApp 1988)). 
“The doctrine of res judicata protects ‘parties from being subjected 
twice to the same cause of action, since public policy is best served 
when litigation has a finality.’” Faulk v. Faulk, 2002 S.D. 51, ¶16, 
644 N.W.2d 632, 635 (quoting Moe v. Moe, 496 N.W.2d 593, 595 
(S.D. 1993)). 

 
Wells, 2005 SD 67, ¶ 15, 698 N.W.2d 504, 508. 

 The Court further observed that “[t]he principle of finality has its 

strongest justification where the parties have had full opportunity to litigate a 

controversy, especially if they have actually contested both the tribunal’s 

jurisdiction and issues concerning the merits.”  Id., 2005 SD 67, 698 N.W.2d at 

508-509 quoting Restatement (Second) of Judgments § 12 (1982). 

 The Court went on to note that: 

 Several courts have concluded that when a party appears 
and contests jurisdiction, a judgment rendered on jurisdiction is 
final for the purposes of res judicata. As the United States 
Supreme Court recognized: 
 

 Public policy dictates that there be an end of 
litigation; that those who have contested an issue shall 
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be bound by the result of the contest; and that matters 
once tried shall be considered forever settled as 
between the parties. We see no reason why this 
doctrine should not apply in every case where one 
voluntarily appears, presents his case and is fully 
heard, and why he should not, in the absence of fraud, 
be thereafter concluded by the judgment of the 
tribunal to which he has submitted his cause. 

 
Wells, 2005 SD 67, ¶ 17, 698 N.W.2d at 509 quoting Baldwin v. Iowa State 

Traveling Men’s Ass’n, 283 U.S. 522, 525-26, 51 S. Ct. 517, 518, 75 L. Ed. 

1244 (1931); see also Chicot County Drainage Dist. v. Baxter State Bank, 308 

U.S. 371, 378, 60 S. Ct. 317, 320, 84 L. Ed. 329 (1940).  

 The Court concluded that “[a]fter a jurisdictional ruling, “the 

determination is res judicata between the parties and can only be attacked 

directly by an appeal therefrom. Even though an earlier determination of 

jurisdiction may be erroneous on the facts and law, the doctrine of res judicata 

will still apply, precluding further litigation on the judgment.” Wells, 2005 SD 

67, ¶ 17, 698 N.W.2d at 509. 

 The Bank fully litigated the jurisdiction question of its choice all the way 

to the United States Supreme Court. The Bank clearly could have and should 

have litigated the entire jurisdictional question, instead of only a portion of that 

issue. Perhaps the Bank thought it would be less expensive to file repetitive 

declaratory judgment actions in federal court against a poor Native American 

rancher than accept the consequences of its conduct and pay the tribal court 

judgment. Nevertheless there must be an end to litigation. Res judicata bars 

any further litigation over the issue of the tribal court’s jurisdiction to entertain 

the Longs’ breach of contract and contractual bad faith claims. 
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F. The Tribal Court Must be Allowed to Determine its  
 Jurisdiction Over Longs’ Claim on the Appeal Bond. 
 
 This Court has noted both the rule of exhaustion and the reason for that 

rule: “As part of its steadfast effort to foster tribal self-government, Congress 

has consistently encouraged the development of tribal courts. In deference to 

this commitment, both the Supreme Court and the Eighth Circuit have 

required exhaustion of tribal court remedies in matters related to reservation 

affairs.” Colombe v. Rosebud Sioux Tribe, 835 F. Supp. at 747 (citations and 

quotations omitted). The rule of exhaustion applies with equal force to Longs’ 

pending action in the Cheyenne River Sioux Tribal Court. 

 While the answer seems self evident, the tribal court must be allowed to 

determine whether it has subject matter jurisdiction over action on the appeal 

bond filed with the tribal clerk of courts by the Bank and its sureties to 

effectuate the Bank’s appeal from the judgment of the tribal court. 

CONCLUSION 

 The Longs respectfully request that the Court hold this action in 

abeyance and afford the tribal court the opportunity to determine its 

jurisdiction over the underlying action.  
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 Dated this 6th day of August, 2012. 
 

BANGS, McCULLEN, BUTLER, 
FOYE & SIMMONS, L.L.P. 
 
 
 
BY: /s/James P. Hurley                                         
 JAMES P. HURLEY 
 Attorneys for Defendants 
 333 West Boulevard, Suite 400 
 P.O. Box 2670 
 Rapid City, SD 57709-2670 
 (605) 343-1040 (phone) 
 (605) 343-1503 (fax)  
 jhurley@bangsmccullen.com 

 
 

CERTIFICATE OF SERVICE 
 
 I, James P. Hurley, do hereby certify that on the 6th day of August, 2012, 
I caused copies of the foregoing legal document to be served by electronic 
service upon: 
 
Daniel R. Fritz, II dfritz@lindquist.com, psheridan@lindquist.com 
 
Paul Anthony Banker pbanker@lindquist.com, acrawford@lindquist.com, 
jmeyer@lindquist.com 
 
 
 

  /s/James P. Hurley                                     
  JAMES P. HURLEY 
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