
1 All exhibits in this memorandum refer to the exhibits attached to the United States’ Response
to Plaintiff Stand Up for Califorina!’s Motion for Preliminary Injunction (ECF No. 30).
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UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA

STAND UP FOR CALIFORNIA!, et al. )
Plaintiffs )

)
v. )

 ) Case No. 1:12-cv-02039-BAH
) Judge Beryl A. Howell
)

UNITED STATES DEPARTMENT OF THE )
INTERIOR, et al. )

)
Defendants )

UNITED STATES’ RESPONSE TO PLAINTIFF PICAYUNE’S MEMORANDUM
ADDRESSING ISSUES RAISED BY PLAINTIFFS’ MOTION FOR

PRELIMINARY INJUNCTION

The United States hereby responds to Plaintiff Picayune’s Memorandum Addressing Issues

Raised by Plaintiffs’ Motion for Preliminary Injunction (“Memorandum”) (ECF No. 28), requesting

that the Court enjoin the Secretary from placing a 305.49-acre site in Madera County, California

(“Madera Site”), into trust for the North Fork Rancheria of Mono Indians (“North Fork”).  

INTRODUCTION

In September 2011, the Assistant Secretary-Indian Affairs of the United States Department

of the Interior (“Interior”) determined that pursuant to the Indian Gaming Regulatory Act (“IGRA”),

25 U.S.C. §§ 2701-2721, the construction of a gaming facility on the Madera Site (implementation

of the preferred alternative, Alternative A), would be in the best interest of North Fork and would

not be detrimental to the surrounding community.  Defs.’ Ex. B, Secretarial Determination Record

of Decision (“SD ROD”) at 1.1  On September 1, 2011, pursuant to 25 C.F.R. § 292. 13(d), the
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2 Cited portions of the EIS are attached as exhibits, however, the Final Environmental Impact
Statement is available at http://www.northforkeis.com/documents/final_eis/report.htm

3 The Notice of Availability for the Draft EIS was published in the Federal Register on February
15, 2008, 73 Fed. Reg. 8898 (Feb 15. 2008), and the Notice of Availability for the Final EIS was
published in the Federal Register on August 6, 2010, 75 Fed. Reg. 47621 (Aug. 6, 2010).
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Assistant Secretary formally requested the Governor of the State of California’s concurrence in that

Secretarial Determination.  Defs.’ Ex. S, September 1, 2011, Letter From BIA to Governor of

California.  By letter dated August 30, 2012, the Governor of California concurred in the Secretary’s

gaming determination.  Defs.’ Ex. C, the Governor of California’s August 30, 2012 Concurrence.

Thereafter, on November 26, 2012, the Assistant Secretary approved the acceptance of the

Madera Site into trust pursuant to the Indian Reorganization Act (“IRA”), 25 U.S.C. § 465, its

implementing regulations, codified at 25 C.F.R. Part 151, and the Indian Land Consolidation Act,

25 U.S.C. § 2202.  Defs.’ Ex. D, Fee-to-Trust Record of Decision (“FTT ROD”) at 1-2, 63.  As a

part of that decision the Secretary also prepared an Environmental Impact Statement (“EIS”)2, that

satisfied requirements of the National Environmental Policy Act (“NEPA”), 42 U.S.C. §§ 4321-

4370.3   On December 3, 2012, pursuant to 25 C.F.R. § 151.12(b), notice of the Secretary’s decision

to acquire the land in trust was published in the Federal Register, to provide 30 days for any

interested party to challenge the decision.  Land Acquisitions; North Fork Rancheria of Mono

Indians of California, 77 Fed. Reg. 71611 (Dec. 3, 2012).  

On December 19, 2012, a lawsuit was filed against the Secretary in this Court, led by Stand

Up For California!, a group that focuses on gamingissues affecting California.  Stand Up For

California! Compl. (“Pls. Compl.”) at ¶5.  On December 21, 2012, the Stand Up For California!

Plaintiffs filed an Emergency Motion for Scheduling Order and Status Conference.  ECF No. 11.
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4 The Motion to Change Venue was filed by the United States on January 4, 2013, ECF No. 20,
and the Stand Up For California! Plaintiffs filed their opposition on January 10, 2013, ECF No.
22, and Plaintiff Picayune Rancheria of Chukchansi Indians filed its opposition on January 11,
2013, ECF No. 24.  
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Pursuant to this Court’s December 21, 2012, Minute Order, the Parties filed a Joint Status Report

on December 24, 2012.  In response to the Joint Status Report the Court issued a Minute Order

setting the schedule for briefing a motion to transfer the case to the Eastern District of California4

and a briefing schedule for any motion for preliminary injunction that the Plaintiffs might file.

December 24, 2012, Minute Order.  North Fork filed a motion to intervene on December 28, 2012,

and the Court granted the motion.  Jan. 17, 2013, Minute Order.

The Picayune Rancheria of Chukchansi Indians (“Picayune”) subsequently filed a separate

lawsuit challenging the same decision as the Stand Up for California! Plaintiffs.  The Court

consolidated the two cases, closing the Picayune case, and directing that all filings be lodged in the

above-captioned Stand Up For California! case, pursuant to the briefing schedule set in the

December 24, 2012 Minute Order for any preliminary injunction motions.  January 9, 2013, Minute

Order, Picayune Rancheria of the Chukchansi Indians v. United States, No. 12-02071 (December

31, 2012).        

Picayune’s allegations in this case center around Section 20 of IGRA, 25 U.S.C. § 2719, and

its implementing regulations, codified at 25 C.F.R. Part 292.  Picayune alleges that Interior violated

IGRA by failing to properly consider North Fork’s lack of historical connection to the Madera Site

and the detrimental economic impacts of the North Fork casino project on Picayune and therefore,

the Secretary’s IGRA decision was arbitrary and capricious.  Picayune Compl. at 15.  Picayune’s

second cause of action alleges that the Secretary’s reliance on the underlying IGRA determination
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5Picayune is not basing its argument on the other issues raised in its Complaint, North Fork’s
purported lack of historical connection to the Madera Site and the ineffective gubernatorial
concurrence.  Memorandum at 2, n.1.  

4

and the concurrence from the Governor of the State of California in approving the land into trust

application is arbitrary and capricious.  Picayune Compl. at 16.  

On January 11, 2013, Picayune filed a memorandum addressing issues raised by the Stand

Up For California! Plaintiffs’ motion for preliminary injunction.  ECF No. 28.  Specifically,

Picayune seeks to delay the trust acquisition by enjoining the Secretary from acquiring the land into

trust based solely on the likelihood of success on the merits of their argument that the North Fork

casino will have detrimental impacts on Picayune’s casino.  However, Picayune cannot demonstrate

the likelihood of success on the merits of this claim because the Secretary appropriately concluded

that the North Fork gaming facility would not have detrimental impacts on the Picayune casino.

Therefore, Plaintiffs are not entitled to injunctive relief on the basis that they are likely to succeed

on this claim.5   

ARGUMENT

A request for a temporary injunction or preliminary injunctive relief (“TRO/PI”) is an

“‘extraordinary and drastic remedy’ and ‘should not be granted unless the movant, by a clear

showing, carries the burden of persuasion.’”  Stop This Insanity, Inc. Employee Leadership Fund

v. Fed. Election Comm’n, 2012 WL 5383581, at *3 (D.D.C. Nov. 5, 2012) (quoting Mazurek v.

Armstrong, 520 U.S. 968, 972 (1997).  In order to prevail on a motion for a preliminary injunction,

a plaintiff must “establish that (1) they are likely to succeed on the merits of their claims; (2) they

are likely to suffer irreparable harm in the absence of preliminary relief; (3) the balance of equities

tip in their favor; and (4) and injunction is in the public interest.”  Id., citing Winter v. Natural Res.
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Def. Council, Inc., 555 U.S. 7, 20 (2008) (“Winter”).  “Historically, these four factors have been

evaluated on a ‘sliding scale’ in this [the D.C.] Circuit, such that ‘[i]f the movant makes an

unusually strong showing on one of the factors, then it does not necessarily have to make as strong

a showing on another factor.”  Id., citing Davis v. Pension Benefit Guar. Corp., 571 F.3d 1288,

1291-92 (D.C. Cir. 2009).  This Court, however, has questioned the continued viability of that

approach after the Supreme Court’s Winter decision, suggesting that the “likelihood of success on

the merits is an independent, free-standing requirement for a preliminary injunction.”  Id., citing

Sherley v. Sebelius, 644 F.3d 388, 392-93 (D.C. Cir. 2011).  Regardless of the approach taken,

Picayune cannot demonstrate a likelihood of success on the merits of its claims and the injunction

would substantially harm North Fork without furthering the public interest.  Therefore, for the

reasons set forth below, Plaintiffs’ motion should be denied.   

I. Picayune cannot show a substantial likelihood of success on the merits of the 
IGRA Claim. 

Without filing its own motion for preliminary injunction, Picayune submits a Memorandum

addressing issues raised by the Stand Up For California! Plaintiffs.  ECF No. 28.  The sole issue that

Picayune addresses is the likelihood of success on the merits of the claim that North Fork’s casino

will have negative economic impacts on Picayune’s existing casino.  ECF No. 28 at 1-2.  

A. The Indian Gaming Regulatory Act

The Indian Gaming Regulatory Act, 25 U.S.C. §§ 2701-2721, provides that gaming shall not

be conducted on lands acquired by the Secretary in trust for the benefit of an Indian tribe after

October 17, 1988, unless the land meets one of the requirements of one of the exceptions to this

prohibition listed at 25 U.S.C. § 2719(b).  The relevant exception for purposes of this case is the
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exception commonly known as the “Two-Part Determination.”  25 U.S.C. § 2719(b)(1)(A), which

states:

Subsection (a) of this section will not apply when—

(A) the Secretary, after consultation with the Indian tribe and appropriate State and
local officials, including officials of other nearby Indian tribes, determines that a
gaming establishment on newly acquired lands would be in the best interest of the
Indian tribe and its members, and would not be detrimental to the surrounding
community, but only if the Governor of the State in which the gaming activity is to
be conducted concurs in the Secretary’s determination;

Id.  In 2008, the Department of the Interior promulgated regulations implementing Section 20, 25

U.S.C. § 2719. of IGRA.  Gaming on Trust Lands Acquired After October 17, 1988, 73 Fed. Reg.

29354, 29355 (May 20, 2008) (codified at 25 C.F.R. Part 292) (“Section 20 Regulations”).  Pursuant

to these regulations, the Secretary must consult with appropriate State and local officials and

officials of a nearby Indian tribe:

How will the Regional Director conduct the consultation process?

(a) The Regional Director will send a letter that meets the requirements in § 292.20
and that solicits comments within a 60-day period from: 

(1) Appropriate State and local officials; and 

(2) Officials of nearby Indian tribes. 

25 C.F.R. 292.19.  The Section 20 Regulations define “nearby Indian tribe” as “an Indian

tribe with tribal Indian lands located within a 25-mile radius of the location of the proposed

gaming establishment, or, if the tribe has no trust lands, within a 25-mile radius of its

government headquarters,” and “surrounding community” as “local governments and nearby

Indian tribes located within a 25-mile radius of the site of the proposed gaming
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establishment.”  25 C.F.R. § 292.2.  As discussed in the final publication of the Section 20

Regulations, Interior established the 25-mile because:

Based on our [Interior’s] experience, a 25-mile radius best reflects those
communities whose governmental functions, infrastructure or services may
be affected by the potential impacts of a gaming establishment.  The 25-mile
radius provides a uniform standard that is necessary for the term ‘surrounding
community’ to be defined in a consistent manner.  We have, however,
included a rebuttable presumption to the 25-mile radius.  A local government
or nearby Indian tribe located beyond the 25-mile radius may petition for
consultation if it can establish that its governmental functions, infrastructure
or services will be directly, immediately and significantly impacted by the
proposed gaming establishment.

73 Fed. Reg. 29354, 29357 (May 20, 2008).  Therefore, a tribe:

located beyond the 25-mile radius of the site of the proposed gaming
establishment may petition for consultation if it can establish that its
governmental functions, infrastructure or services will be directly,
immediately and significantly impacted by the proposed establishment.

Id.  If a tribe petitions for consultation and establishes, to the satisfaction of the Secretary,

that it will be directly, immediately and significantly impacted by the proposed

establishment, and if the Secretary exercises his discretion to grant the petition, it  is

included in the formal consultation process set forth in 25 C.F.R. § 292.19.

B. The Secretary’s Determination is Entitled to Deference

In interpreting an agency’s construction of a statute, a Court must “give effect to the

unambiguously expressed intent of Congress.”  Chevron U.S.A., Inc. v. Natural Res. Def.

Council, 467 U.S. 837, 843 (1984).  If the Court determines that the statute at issue is

ambiguous, it “may not disturb an agency rule unless it is ‘arbitrary or capricious in

substance, or manifestly contrary to the statute.’”  Mayo Found. for Med. Educ. & Research
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v. United States, 131 S. Ct. 704, 711 (2011) (citation omitted).  Therefore, the Secretary’s

interpretations of IGRA and the Section 20 Regulations are entitled to deference.       

C. Picayune’s Is Not a Part of the Surrounding Community and
Therefore Was Not Part of the Formal Consultation Process
Established by Regulation

Although Picayune is not a nearby Indian tribe and thereby not a member of the

“surrounding community,” the Regional Director of the BIAnonetheless sent a letter to

Picayune informing it, as a courtesy, of the initiation of the consultation process.  In that

letter, dated January 23, 2009, BIA stated that the “Picayune Racheria is not within the 25-

mile radius as required by the regulations” but “enclos[ed] a courtesy copy of the two-part

consultation letter.”  Defs.’ Ex. P, Jan. 23, 2009 Letter from BIA to Picayune (“Jan. 23, 2009

Letter”) at 1.  The Secretary, however, did not formally consult with Picayune pursuant to

25 C.F.R. § 292.19. Defs.’ Ex. B, SD ROD at 81.  On March 3, 2009, Picayune submitted

a letter regarding “Petition for Nearby Tribe Status.”  Defs.’ Ex. Q, March 3, 2009 Letter

from Picayune to BIA (“March 3, 2009 Letter”) at 1.  At that time consultation with the

surrounding community was nearly complete.  25 C.F.R. § 292.19 (b), (c) (“providing a 60-

day period to submit comments” and up to “an additional 30 days” on “written request”).

On March 23, 2009, Picayune submitted an additional letter with their comments.  Defs.’ Ex.

R, March 23, 2009 Letter from Picayune to BIA.

In the Record of Decision for the Secretarial Determination, the Secretary notes that

Picayune does not fit within the definition of “nearby Indian tribe” because it is more than

25 miles from the Madera Site and, therefore, was not entitled to be consulted as part of the

process set forth in 25 C.F.R. § 292.19.  Defs.’ Ex. B, SD ROD at 77 (“Picayune is located
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6In response to several comments that the Secretary should not consider the financial effects of
competition on other gaming establishments as part of the Two-Part Determination, Interior
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detrimental financial effects.  See 73 Fed. Reg. 29354, 29371 (May 20, 2008). 
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in Coarsegold, California, and currently operates the Chukchansi Gold Casino in Coarsegold,

which is approximately 39 miles from the Site.”)  As a result, the Secretary indicated that

although he would consider Picayune’s comments, because Picayune did not fit within the

definition of “surrounding community,” those comments would be accorded less weight than

the comments of the surrounding community.  Id. at 81, 85.

As noted above, for purposes of the preliminary injunction motion, Picayune relies

exclusively on the likelihood of success on the merits of its asserted claims of negative

economic impacts to its gaming operation.  In weighing Picayune’s comments regarding the

negative economic impacts, the Secretary concluded that, while Picayune identified,

“potential detrimental economic impacts . . . from competition with the North Fork

Rancheria’s proposed gaming facility,” competition from another tribe’s proposed gaming

facility is insufficient to conclude that there would be detrimental impacts because IGRA

does not guarantee that tribes operating existing facilities will continue to conduct gaming

free from competition. Id. at 86.6  Therefore, the Secretary concluded that the mere specter

of competition from a neighboring tribe’s facility was insufficient to establish that Picayune

would suffer direct, immediate and significant impacts to its governmental functions,

infrastructure and services, id., such that it would outweigh the benefits to North Fork.  Id.

at 87-88.  Because Picayune does not fall within the 25-mile radius established by the

Section 20 Regulations for purposes of considering the detrimental impacts to surrounding
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communities, it bears the heavy burden of establishing these impacts in its petition—to the

satisfaction of the Secretary—and it failed to do so.  Id. 81-87.  Therefore, Picayune cannot

demonstrate a likelihood of success on the merits of this claim.   

D. Because Picayune Did Not and Cannot Assert Any Present or
Imminently Pending Irreparable Harm, They Fail to Meet the
Irreparable Harm, the Balance of Equities and the Public Interest
Prongs of the Preliminary Injunction Test.

Picayune proffers no evidence of any imminent irreparable harm.  The only concern

that they have is with possible future competition from the North Fork.  Yet North Fork

cannot game until a gaming facility is built and multiple approvals are secured.  There is no

indication in any of Picayune’s papers that this would or could occur within a short time. 

Moreover, issuance of a preliminary injunction in this case will add delays to an

administrative process that the federal agency charged with implementing has determined

are unnecessary.  All that a preliminary injunction does is impede the orderly administration

of a governmental responsibility intended to serve the public interest.  Yakus v. United

States, 321 U.S. 414, 440-41 (1944) (citations omitted); see also Sampson v. Murray, 415

U.S. 61, 83 (1974) (citations omitted); Comm. of Cent. Am. Refugees v. INS, 795 F.2d

1434,1441 (9th Cir. 1986). 

Furthermore, the National Indian Gaming Commission requires a Tribe to give the

Commission notice “at least 120 days” before opening any new gaming facility.  25 C.F.R.

§ 559.2(a).  That period of notice alone would allow Picayune ample opportunity to seek

judicial relief. 

The harm from Plaintiffs’ requested relief will not stop at the United States’ and

public’s interest.  As outlined in North Fork’s Response in Opposition to Plaintiffs’ Motion
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for a Preliminary Injunction, any injunction would also substantially harm the North Fork

Rancheria.  The harm from delay to the United States and the North Fork Rancheria if an

injunction is issued is concrete and clear; whereas, there is no harm to Picayune if a

preliminary injunction is not issued.  Here, there is no imminent irreparable harm to

Picayune, and balance of harms and equities favors the ongoing implementation of a

program designed to assist all tribes. 

CONCLUSION

Due to Picayune’s failure to meet its burden of showing a likelihood of success on

the merits and the failure to prove any imminent irreparable harm, the Court should deny

Plaintiffs’ request for the extraordinary relief of an injunction.
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