
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW MEXICO 

 
 
FINE CONSULTING, INC.   ) 
d/b/a THE FINE POINT GROUP and ) 
RANDALL A. FINE, ) 
 ) 

Plaintiffs, ) 
 ) 

vs.     ) No. 12 cv-00004 LH/RHS 
) 

GEORGE RIVERA, ) 
FRANK DEMOLLI,    ) 
STUART ZUCKER, ) 
EDDIE LOPEZ, and ) 
ALLEN MOSLEY, ) 

) 
Defendants.  ) 

      ) 
 
 

PLAINTIFFS’ RESPONSE IN OPPOSITION TO DEFENDANTS’ MOTION  
TO DISMISS FOR FAILURE TO EXHAUST TRIBAL REMEDIES  

 
  

Fine Consulting, Inc. d/b/a The Fine Point Group and Randall A. Fine 

(collectively, “Plaintiffs”), by and through their attorneys, Sutin, Thayer & Browne A 

Professional Corporation (Kerry Kiernan and Travis R. Steele) and Dickinson Wright 

PLLC (Dennis Whittlesey) for their Response In Opposition to Defendants’ Motion to 

Dismiss for Failure to Exhaust Tribal Remedies state as follows: 
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I. INTRODUCTION 
 

There is no tribal court jurisdiction in this case because this is not a breach of 

contract action against the corporate entities with which Plaintiffs actually had a 

consensual relationship, Buffalo Thunder, Inc. (“BTI”) and Pojoaque Gaming, Inc. 

(“PGI”).  Moreover, this is not a suit against the Pueblo of Pojoaque (“Tribe”) itself that 

would somehow implicate the political integrity or economic security of the Tribe.  

Rather, Plaintiffs allege tortious acts committed by these five individual Defendants 

undertaken for their own personal gain, which has caused substantial financial harm, 

and continues to cause additional financial harm on a daily basis, to Plaintiffs.  Given 

these circumstances, and since the tribal court lacks jurisdiction over the specific claims 

alleged, there is no tribal exhaustion requirement. 

Defendants’ argument that Plaintiffs have failed to exhaust their tribal remedies is 

misguided for several reasons.  The first and primary argument is that the tribal court 

lacks jurisdiction, thereby taking this matter outside the purview of the exhaustion 

doctrine.  There is no blanket rule that requires any matter even remotely related to the 

Tribe, tribal members, or tribal employees who are not tribal members be heard in tribal 

court.  Plaintiffs never entered into a consensual relationship with the individual 

Defendants, three of whom are not even tribal members, and never consented to tribal 

court jurisdiction for tortious acts committed by those individual Defendants.  

Additionally, this dispute does not involve the political integrity of the Tribe or the 

economic security of the Tribe.  It is a personal dispute between Plaintiffs and these 

individual Defendants.  Finally, critical tortious acts took place off the reservation and 
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outside the territorial jurisdiction of the Tribe, and it is clear that the tribal court has no 

jurisdiction over those acts. 

Second, although the absence of tribal court jurisdiction is clear, even if Plaintiffs 

were required to exhaust tribal remedies, they have done so.  They filed, and prevailed 

on, an appeal of the improper license revocation that forms part of the basis of Plaintiffs’ 

claims.  The Pueblo of Pojoaque Gaming Commission (“PPGC”) never appealed that 

decision, and it became a final order of the Pueblo of Pojoaque Tribal Court.  As 

discussed more fully herein, that the PPGC has filed a second, separate license 

revocation has no bearing on and does not affect the finality of the tribal court’s order.   

Third and finally, even if this Court were to interpret the tribal exhaustion doctrine 

so broadly as to include tort claims, including those against non-tribal members, which 

would be unwarranted under the law, Plaintiffs’ claims fall within the exceptions to the 

requirement that tribal remedies be exhausted.  For example, one exception to tribal 

exhaustion is whether the assertion of tribal jurisdiction is motivated to harass or is 

conducted in bad faith.  In this case, Defendants are attempting to raise as many 

roadblocks to justice as possible.  The subsequent Complaint before the PPGC to 

consider a license revocation action (PPGC Complaint attached as Ex. B to the Affidavit 

of Frank Demolli, Doc. 13-1, filed 2/10/12) was filed for the purpose of harassing 

Plaintiffs and employees of the Fine Point Group and, importantly for the purposes of 

their instant motion, as an inappropriate effort to manufacture additional exhaustion 

requirements.  Further, given the makeup of the Pojoaque appellate court system, 

requiring exhaustion of any tribal remedies would be futile. 
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II. ARGUMENT 
 
A. This Case Does Not Involve a Consensual Relationship between the Parties 

and Does Not Impact the Political Integrity or Economic Security of the 
Tribe.  Therefore, the Doctrine of Tribal Exhaustion Does Not Apply. 

 
The two leading cases dealing with exhaustion of tribal remedies (upon which 

Defendants rely) are National Farmers Union Ins. Cos. v. Crow Tribe of Indians, 471 

U.S. 845 (1985) and Iowa Mutual Ins. Co. v. LaPlante, 480 U.S. 9 (1987).  The 

exhaustion doctrine rests on three main policy considerations.  “First, Congress has 

long advocated a ‘policy of supporting tribal self-government and self-

determination…[which] favors a rule that will provide the forum whose jurisdiction is 

being challenged the first opportunity to evaluate the factual and legal bases for the 

challenge.’”  Ninigret Development Corp. v. Narragansett Indian Wetuomuck Housing 

Authority, 207 F.3d 21, 31 (1st Cir. 2000), citing National Farmers, 471 U.S. at 856.  The 

second policy consideration is administrative efficiency.  The third is that exhaustion 

“provides other decisionmakers with the benefit of tribal courts’ expertise, thus 

facilitating further judicial review.”  Id.  None of these policy considerations are 

implicated here.  To the contrary, Plaintiffs’ claims have nothing to do with, let alone 

infringe on tribal self-government or self-determination, and requiring exhaustion would 

only serve to prohibit administrative and judicial efficiency.  Tribal court expertise will not 

aid in the process especially when, as here, the tribal court lacks jurisdiction and tribal 

law is not implicated.   

Moreover, National Farmers and Iowa Mutual do not concern the standards for 

the exercise of tribal court jurisdiction.  Instead, these cases enunciate “only an 

exhaustion requirement, a ‘prudential rule.’” Strate v. A-1 Contractors, 520 U.S. 438, 
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453 (1997).  These decisions “do not expand or stand apart from Montana’s [Montana v. 

United States, 450 U.S. 544 (1981)] instruction on ‘the inherent sovereign powers of an 

Indian tribe.’” Strate, 520 U.S. at 453, citing Montana, 450 U.S. at 565.  Thus, for 

exhaustion of tribal remedies to even apply, there must be a colorable basis for tribal 

court jurisdiction under Montana.  Such a claim of colorable jurisdiction is completely 

lacking here.    

 Montana and its progeny have established a general rule that, absent express 

authorization by federal statute or treaty (which are not applicable here), “the inherent 

sovereign powers of an Indian tribe do not extend to the activities of nonmembers of the 

tribe.” Montana, 450 U.S. at 565.1  Montana then articulated two exceptions to this 

general rule.  First, the Supreme Court held that a tribe “may regulate, through taxation, 

licensing, or other means, the activities of nonmembers who enter consensual 

relationships with the tribe or its members, through commercial dealing, contracts, 

leases, or other arrangements.” Id.  Montana cited Williams v. Lee, 358 U.S. 217, 223 

(1959) for the proposition that a commercial relationship entered into between a non-

member and an Indian on a reservation could in certain circumstances be subject to 

tribal court jurisdiction.2  Second, the Supreme Court held that a tribe may also retain 

“inherent power to exercise civil authority over the conduct of non-Indians on fee lands 

within its reservation when that conduct threatens or has some direct effect on the 

political integrity, the economic security, or the health or welfare of the tribe.” Montana, 

450 U.S. at 565-66.   

                                            
1
  As demonstrated in the Affidavit of Randall A. Fine, Mr. Fine is not a member of the Tribe and 

Defendants do not and cannot suggest otherwise.  Fine Aff. p. 3, attached hereto as Exhibit B.   
2
  However, Williams does not expand tribal jurisdiction beyond what Montana has held. Garcia v. 

Gutierrez, 2009-NMSC-044, ¶47, 147 N.M. 105. 

Case 1:12-cv-00004-LH-RHS   Document 17    Filed 03/16/12   Page 5 of 23



6 
 

 As the most recent Supreme Court case to examine Montana has made clear, 

however, “efforts by a tribe to regulate nonmembers, especially on non-Indian fee land, 

are ‘presumptively invalid.’” Plains Commerce Bank v. Long Family Land and Cattle 

Co., 554 U.S. 316, 330 (2008) (citation omitted).  The “burden rests on the tribe to 

establish one of the exceptions to Montana’s general rule . . .” Id.  However, as the 

Plains court made clear, these exceptions are “‘limited,’” and cannot be construed in a 

manner that would “‘swallow the rule.’” Plains, 554 U.S. at 330 (citations omitted).   

Neither Montana exception applies here. 

1. Plaintiffs did not consent to tribal court jurisdiction over these claims. 
 

 While Defendants’ Motion (Doc. 13, filed 2/10/12) assumes this lawsuit against 

the individual Defendants is the same as a suit against the Tribe or its corporate 

entities, and further assumes that all activities took place within the Tribe’s reservation, 

the Complaint (Doc. 1, filed 1/3/12) demonstrates the fallacy of both of these premises.   

 Plaintiffs had no such consensual relationship with Defendants.  The contracts 

referred to in Defendants’ Motion were with tribal entities, not the Defendants 

themselves.  There is nothing in the record that supports the existence of any individual 

contracts or other commercial arrangements between Plaintiffs and the individual 

Defendants.  Moreover, as demonstrated, the Complaint is not directed against the 

tribal entities for breach of contract.  It is a Complaint pursuing private claims against 

these particular individual Defendants for their tortious interference for their own 

personal gain.  

 Under Montana and its progeny, it is clear that the tribal court would not have 

jurisdiction over a civil lawsuit in tort if one or more of the Defendants had produced a 
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gun and fired it at Plaintiffs.  In this gun context, that would be a tort unrelated to the 

consensual relationship between Plaintiffs and the tribal corporate entities.  Similarly, 

Plaintiffs have alleged, in tort, that Defendants have caused them financial harm as 

surely as gunshot wounds would cause physical harm.  The Tribe and tribal corporate 

entities are not necessary parties to that private dispute.  The allegations concern acts 

outside the scope of tribal authority for the Defendants’ personal gain.  As such, and 

since all but two of the parties involved in this lawsuit are non-members, the tribal court 

lacks jurisdiction over these specific claims.   

The Defendants essentially assert that Plaintiffs’ consensual relationships under 

their Consulting and Employment agreements with the Tribe amount to a blanket 

consensual relationship with any matter remotely touching tribal interests.  The principal 

authority cited for this proposition is Atkinson Trading Co. v. Shirley, 532 U.S. 645 

(2001).  While Atkinson does deal with the issue of tribal jurisdiction, it does not stand 

for the proposition articulated by Defendants.  To the contrary, the court in Atkinson 

ruled that a nonmember of the tribe had not consented to a broad tribal exercise of 

jurisdiction simply by virtue of his presence within a reservation, and even “actual or 

potential receipt of tribal police, fire, and medical services does not create the requisite 

connection.” 532 U.S. at 655.  The court went further with the declaration that “a 

nonmembers’s consensual relationship in one area thus does not trigger tribal civil 

authority in another. . . . – it is not ‘in for a penny, in for a Pound.’"  Id. at 656 (citation 

omitted); see also Smith v. Salish Kootenai College, 434 F.3d 1127, 1138 (9th Cir. 

2006) (same holding). 
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Thus, while Plaintiffs consented to tribal jurisdiction for certain limited contractual 

purposes with entities not parties to this lawsuit, they did not agree to tribal court 

jurisdiction over the multiple illegal acts taken by individuals with whom they had no 

contractual relationship and whose conduct was completely unforeseeable.  Three of 

the Defendants, Mosley, Demolli, and Zucker, are not employees, officers, or directors 

of BTI or PGI with which Plaintiffs did consent to tribal jurisdiction.  Motion to Dismiss at 

¶ 8.  Plaintiffs never consented to tribal court jurisdiction over the illegal actions of 

Defendants that were deliberately taken to injure Plaintiffs. See Complaint, ¶ 30.  These 

individual actions are completely separate from the entirely legal and proper contractual 

relationship that Plaintiffs had with the tribal entities for the performance of contractual 

duties.   

 Moreover, it makes no difference that two of the five individual Defendants, 

Rivera and Lopez, may have been officers or employees of the contracting parties, BTI 

and PGI. Motion to Dismiss at ¶¶ 3, 7.  The Tenth Circuit has ruled that employees or 

other officials of the contracting entity, i.e., BTI and PGI, do not themselves form a 

consensual relationship with the other contracting party, i.e., Fine, merely by virtue of 

their association with the contracting entity.  In MacArthur v. San Juan County, 497 F.3d 

1057 (10th Cir. 2007), the Tenth Circuit concluded that plaintiffs’ employment 

relationship with a state’s special service district did not mean that the plaintiffs had 

consensual relationships with employees or officers of that district.  Even though 

plaintiffs asserted tort and employment claims against individuals who were associated 

with, or employed by, that district, the Tenth Circuit concluded that it was “self-evident 

that none of [the individuals] entered into ‘commercial dealing, contracts, [or] leases’ 

Case 1:12-cv-00004-LH-RHS   Document 17    Filed 03/16/12   Page 8 of 23



9 
 

with either of [plaintiffs].” MacArthur, 497 F.3d at 1072.  The Tenth Circuit recognized 

that, even if some of the individuals had played a “role” in the district’s employment 

relationships with plaintiffs, those roles did not establish a direct consensual relationship 

with plaintiffs.  This was even true as to the CEO of the district.  He was sued 

individually by the plaintiffs for defamation.  The federal district court concluded that 

there was tribal jurisdiction over him because he was a “central character” in the events 

which formed the factual basis for the employment-related claims.  But the Tenth Circuit 

rejected this argument.  It stated that “[t]he primary fault with the district court’s holding 

lies in the lack of a ‘central character’ exception to the general presumption against the 

exercise of tribal regulatory authority over nonmembers.” Id.  The Court concluded that 

“[p]roperly applying Montana, it is clear that [the CEO] did not enter into the type of 

consensual relationship required for the Navajo Nation to obtain regulatory authority 

over him . . ..” Id. 

 Applying the Tenth Circuit’s binding holding, it is similarly evident here that the 

individual Defendants did not have a consensual relationship with Fine, notwithstanding 

the roles two of the five may have played within the corporate entities as officers, 

directors or employees.  The only binding consensual relationship was with BTI and 

PGI, non-parties, regardless of how active the other individual Defendants may have 

been.  Under these circumstances, Montana’s first exception does not apply. 

 Moreover, there is no claim here that the individual Defendants were one and the 

same as BTI and PGI.  No party has argued that these individuals were actually the 

“alter egos” of these corporations.  One premise of the case is, in fact, that BTI and PGI 

are valid tribal corporations, not sham corporations.  In the absence of any alter ego 
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theory, there is simply no basis to conclude that there was a consensual relationship 

with these individual defendants. Cf. Water Wheel Camp Recreational Area, Inc. v. 

Larance, 642 F.3d 802, 818 (9th Cir. 2011) (where individual was alter ego of 

corporation with long history of personally dealing directly with tribe, court can find that 

individual entered into “consensual relationship” for purposes of Montana exception).   

 Added to this precedent is the Supreme Court’s narrow reading of the 

consensual relationship exception as articulated in Plains, supra.  In that case, a non-

Indian bank sold land it owned in fee simple on a reservation to non-Indians.  An Indian 

couple, who had been leasing the land with an option to purchase from the bank, sued 

the bank in tribal court.  They claimed the bank discriminated against them by selling 

the parcel to nonmembers of the tribe on terms more favorable than the bank offered to 

sell it to them.  After the Indian couple won in tribal court, the bank filed suit in federal 

court contending that the tribal judgment was null and void.  The federal district court 

found in favor of the Indian couple, concluding there was tribal court jurisdiction based 

on the bank’s consensual relationship with the couple stretching back over a decade.  

The Eighth Circuit affirmed.  The United States Supreme Court disagreed with both 

rulings.  It held that the tribal court did not have jurisdiction to adjudicate a discrimination 

claim concerning the bank’s sale of its fee land.  The Court stated that, once the tribal 

land was converted into fee simple, the tribe lost plenary jurisdiction over it.  It also held 

that the tribe had no authority to regulate the use of fee land.  The Court rejected the 

couple’s argument that the bank could hardly have been surprised by the tribe’s 

assertion of regulatory power over it given the lengthy on-reservation commercial 

relationship between the parties.  According to the Court: while the bank “may 
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reasonably have anticipated that its various commercial dealings with the [couple] could 

trigger tribal authority to regulate those transactions . . . there is no reason the bank 

should have anticipated that its general business dealings with respondents would 

permit the Tribe to regulate the Bank’s sale of land it owned in fee simple.” 554 U.S. at 

338.  Plains teaches that a court should narrowly apply the consensual relationship 

exception and look only to the specific facts and circumstances that form the basis of 

the dispute in deciding whether the exception applies.   

 The specific facts and circumstances here indicate there was never a consensual 

relationship existing with the individual Defendants.  Plaintiffs are not suing the tribal 

entities for a breach of contract.  Such a suit would obviously invoke the consensual 

relationship that Plaintiffs had with the corporate entities which were the actual 

signatories to the contracts.  Instead, Plaintiffs are suing individual Defendants who 

were not signatories to the contracts.  Those individuals are being sued because of their 

tortious roles in interfering with those contracts.  Under MacArthur and Plains, the first 

Montana exception does not apply.  Therefore, the tribal court has no colorable 

jurisdiction over this dispute. 3 

2. Even if Montana’s second exception applies, exhaustion is not required 
because tribal issues are not at stake. 

 
 Under the circumstances of this case, Montana’s second exception does not 

apply for three reasons.  First, Defendants rely exclusively upon the alleged consensual 

relationships test of the first Montana exception without arguing applicability of the 

second. See Memorandum in Support of Motion to Dismiss, Doc. 14, at 1.  Second, the 

                                            
3
  While Plaintiffs’ contracts with the tribal corporate entities contain forum and choice of law 

provisions, Plaintiffs never had any such contractual understandings or agreements with the individual 
Defendants in this case. 
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second exception is limited to conduct occurring on fee lands within the reservation, 

Plains, 554 U.S. at 329-30, but the conduct here occurred both off and on the 

reservation.  There is no allegation that fee land within the reservation is involved.  

Third, Montana’s second exception only concerns nonmember conduct that threatens 

the Indian tribe, and unless such conduct is so severe that it actually imperils the 

political integrity of the tribe, the exception does not apply. Atkinson, 532 U.S. at 657, n. 

12.  No actions by Plaintiffs have anything to do with, let alone imperil, the political 

integrity of the Tribe.  Moreover, to suggest that exhaustion is required where non-

Indians have sued private individuals in tort, and where no tribal laws or customs are at 

stake, would completely eviscerate the narrow scope of the second exception.  For 

these reasons, the second exception has no bearing on this case. 

 Nevertheless, even if this Court wished to go further than existing law and 

examine whether the claims brought by these private Plaintiffs somehow impacted the 

political integrity or economic security of the Tribe, the result would be no different.    

 First, Plaintiffs are seeking a private recovery against these individual 

Defendants.  They have not sued the Tribe or any of the tribal corporate entities.  They 

are not seeking a recovery against the Tribe.  Therefore, there is no colorable claim that 

the economic security of the Tribe is being affected.   

 Second, Plaintiffs’ claims do not impact the political integrity of the Tribe.  This 

action is not a challenge to the existence of the Tribe or a challenge to tribal 

governance.   

 Third, there is no tribal law or statute at issue here, and no compelling tribal 

customs or traditions are in play.  In fact, the Tribal Code of Law and Order contains no 
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provisions dealing with tortious interference.  Instead, state or federal law will apply to 

this case because there is no tribal law on tortious interference and Defendants have 

pointed to none.  While the Pojoaque Tribal Code of Law and Order contains no section 

on torts or contracts, section J-3(a) demonstrates that “any laws of the United States 

that may be applicable” will apply.  Section J-3(b) states, in part, as follows:  “Any 

matters that are not covered by customs and usages, by tribal ordinances or by 

applicable Federal Laws and regulations shall be decided by the Court according to the 

laws of the State of New Mexico.”  See Tribal Code of Law and Order, attached hereto 

as Exhibit A.  There can be no claim that tribal ordinances affect this litigation since 

none exist on point, and tribal customs and usages simply do not apply to this dispute.  

The substantive law that will decide the merits of the case, therefore, will be state or 

federal law. 

 In declining to impose an exhaustion requirement, the Court in Altheimer & Gray 

v. Sioux Manufacturing Corp., 983 F.2d 803 (7th Cir. 1993), stated that, in that particular 

case, there had “been no direct attack on a tribal court’s jurisdiction, there is no case 

pending in tribal court, and the dispute does not concern a tribal ordinance as much as 

it does state and federal law.”  Altheimer, 983 F.2d at 814.  The Court further stated that 

“even Circuits favoring a broad reading of the tribal exhaustion rule find it necessary to 

examine the factual circumstances of each case.  This must be done in order to 

determine whether the issue in dispute is truly a reservation affair entitled to the 

exhaustion doctrine.”  Id., at 814.  A case against the Pueblo of Pojoaque or the tribal 

corporate entities may fit within the exhaustion requirement.  The case at bar, however, 

does not.  It is not truly a “reservation affair.”  As the Second Circuit held, where no 
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ongoing tribal proceedings exist, as here, and a non-member of the tribe “properly 

invokes the jurisdiction of a federal court to litigate non-tribal law, the tribal exhaustion 

rule does not mandate abstention . . .” Garcia v. Akwesasne Housing Authority, 268 

F.3d 76, 84 (2d Cir. 2001).  In fact, under these circumstances, the district court has a 

“‘virtually unflagging obligation . . . to exercise the jurisdiction given [it].’” Id. at 80, citing 

Colorado River Water Conservation Dist. v. United States, 424 U.S. 800, 817 (1976).4 

B. The tribal court does not have jurisdiction over the off-reservation activity 
pled in the Complaint.  Therefore, the tribal exhaustion doctrine does not 
apply to the off-reservation activity pled in the Complaint.  

 
 It is clear a tribal court has no colorable jurisdiction at all over the off-reservation 

personal activities of tribal members.  Defendants have not attacked any of the factual 

allegations contained in the Complaint, especially the allegations of off-reservation 

activity found in paragraph 32(k)(k).  The Affidavit of Randall A. Fine (“Fine Affidavit”), 

attached hereto as Exhibit B, describes in more detail some of the extent of off-

reservation activity.  The Fine Affidavit directly contradicts the inaccurate statements in 

Defendants’ Memorandum that all activity happened on tribal land.  The Ninth Circuit 

held in Philip Morris USA, Inc. v. King Mountain Tobacco Co., 569 F.3d 932 (9th Cir. 

2009), that a tribal court did not have colorable jurisdiction over a non-member’s federal 

trademark claim brought against tribal defendants based on their activities taken off the 

reservation.  That case concerned a non-Indian tobacco company’s (“Philip Morris”) 

federal trademark infringement claim brought against a tribal company based on the 

tribal company’s sale of cigarettes via phone, mail and the internet off the reservation.  

The court turned to Montana in its analysis.  First, the Ninth Circuit concluded that Philip 

                                            
4
  Defendants’ argument that even ultra vires activities are subject to the exhaustion requirement 

presupposes tribal court jurisdiction.  Such tribal court jurisdiction, as demonstrated herein, does not 
exist.  
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Morris had no contractual relationship with the tribal corporation or any other 

consensual relationship with the tribe.  Second, the court analyzed the second Montana 

exception even though the activity did not occur on fee land within the reservation.  The 

court concluded that neither the activities of Philip Morris or the tribal company impacted 

the political integrity, economic security, or health and welfare of the tribe.  The court 

reasoned that the tribe did not have general authority to regulate trademarks. Id., 569 

F.3d at 943.  

 In his concurring opinion in Philip Morris, Circuit Judge Fletcher reminded the 

majority that the lack of colorable jurisdiction was “so clear” given the off-reservation 

activities that the majority “could have written a simple opinion, or even an unpublished 

memorandum disposition, so holding.”  Philip Morris, 539 F.3d at 945-46 (Fletcher, J., 

concurring). 

 Defendants ignore that one of the key allegations of the Complaint – as 

contained in Paragraph 32kk – is that Mr. Rivera “continuously pressured Fine to pay 

him [Rivera] $40,000 cash to rent a small, one-bath investment property Rivera owned 

in Santa Fe, despite the fact that Fine’s Employment Agreement specifically provided 

that his housing would be provided at the Company’s facility at no cost.”  Moreover, as 

the accompanying Fine Affidavit demonstrates, Mr. Rivera met with Mr. Fine and Mr. 

Fine’s wife off the reservation in Santa Fe in a continuing attempt to pressure Mr. Fine 

to pay Mr. Rivera cash to rent Mr. Rivera’s separately owned off-reservation investment 

property that was unnecessary since: (a) Mr. Fine already had housing that was 

furnished by the Pueblo; (b) Mr. Rivera’s rental house was totally inadequate for 

habitation by Mr. Fine and his family; and (c) the rental price was exorbitantly 
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unacceptable. Fine Affidavit. ¶¶ 13(a)-(c).  Mr. Fine’s refusal to accede to Mr. Rivera’s 

coercion led to the undermining of FPG’s and Mr. Fine’s ability to perform their roles for 

the Company. Complaint, ¶ 30; Fine Affidavit. ¶ 16(a)-(g).  These off-reservation actions 

contributed to causing the breach of the Consulting Agreement and the Employment 

Agreement without justification and without privilege. Complaint, ¶ 78; Fine Affidavit, 

¶ 16.   

 Under Philip Morris, Mr. Rivera’s private off-reservation activity designed to 

enrich himself is not subject to the jurisdiction of the tribal court because it does not 

impact the political integrity, economic security, or health and welfare of the Tribe.  As 

Philip Morris held, only the federal court would have jurisdiction over such an off-

reservation claim.  Therefore, any principle of comity is not even applicable given that 

the tribal court has no jurisdiction over Mr. Rivera’s personal off-reservation activity in 

the first place.  Furthermore, fundamental principles of judicial economy favor hearing 

this action in federal court.  Only the federal court has jurisdiction over all the claims 

pled (and Defendants do not contend that the federal court does not have such 

jurisdiction).  Thus, it makes no sense to sever this action to permit some claims to 

remain in this Court and other claims to be heard in the tribal court.  Maintaining one 

action in federal court serves judicial economy, efficiency, and expediency. See also 

Dodge v. Nakai, 298 F. Supp. 17, 25-26 (D. Ariz. 1968) (federal court retained 

jurisdiction and exhaustion doctrine ruled inapplicable because of the fear of multiplicity 

of lawsuits that would occur in tribal court and federal court when tribal court retains 

jurisdiction over some claims, but not all). 
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 The First Circuit has, in fact, placed tribal exhaustion into the proper perspective: 

“[t]o be sure, the tribal exhaustion doctrine does not apply mechanistically to every claim 

brought by or against an Indian tribe.” Ninigret Development Corp., 207 F.3d at 31.  

Where, as here, certain of the disputes arose out of activities conducted off the tribal 

reservation, the First Circuit stated that: “an inquiring court must make a particularized 

examination of the facts and circumstances attendant to the dispute in order to 

determine whether comity suggests a need for exhaustion of tribal remedies . . .” Id. at 

32.  The First Circuit reasoned: “[t]o trigger exhaustion, an ‘off-the-reservation’ claim 

must at a bare minimum impact directly upon tribal affairs.” Id.  But, the personal actions 

of Mr. Rivera taken off the reservation to benefit him personally and his individual 

investment property, which was located off the reservation, plainly do not impact tribal 

affairs.  The courts regularly apply the “disposition of tribal resources” to determine 

whether a matter concerns tribal affairs. Ninigret, 207 F.3d at 32; see also Basil Cook 

Enterprises, Inc. v. St. Regis Mohawk Tribe, 117 F.3d 61, 66 (2d. Cir. 1997).  For 

example, in Ninigret, the dispute arose out of activities conducted outside the 

reservation, but the project in question entailed the development of low-income housing 

for members of the tribe on real estate purchased for that express purpose.  The First 

Circuit logically concluded that the dispute over a tribal project sufficiently impacted 

upon tribal affairs so as to trigger exhaustion.  In stark contrast to Ninigret are the 

allegations here.  The allegations of off-reservation conduct involve Mr. Rivera’s 

personal monetary resources regarding his separately owned investment property in 
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Santa Fe.5  His coercion of Mr. Fine did not involve tribal resources, and there is no 

suggestion that the $40,000 rental Mr. Rivera sought to coerce was in any sense a tribal 

resource.  He did this for purely personal gain.  Therefore, under the test laid down in 

Ninigret, the tribal exhaustion doctrine does not apply to this independent tort claim 

brought against him.  This Court, not the tribal court, is the place for the adjudication of 

this claim as well as the rest of the claims pled in the Complaint. 

C. Plaintiffs have Exhausted All Applicable Tribal Court Remedies.  
 

Subsequent to the revocation of Mr. Fine’s tribal gaming license and termination 

of the Consulting Agreement, and pursuant to provisions of the Tribal Gaming 

Ordinance, the Plaintiffs appealed those actions to the Pojoaque Tribal Court.  The 

Court rendered a final decision reversing those actions retroactive to the dates on which 

they were taken.  No appeal was taken from the tribal court decision, and the case was 

concluded.  Thus, tribal court remedies as to those issues were exhausted. 

Specifically, on December 9, 2011, Tribal Court Judge Pro Tem June Lorenzo 

issued a decisive decision for the Pojoaque Tribal Court adjudicating the Pueblo of 

Pojoaque Gaming Commission’s (“PPGC”) abject failure to follow its own policies and 

procedures.  (Exhibit 3 to Complaint, Doc. 1-3, filed 1/3/12).  The PPGC did not appeal 

that decision as contemplated by the Pueblo of Pojoaque rules, and that decision 

became a final order of the court.   

In its December 9 Decision, the Tribal Court ruled: 1) The PPGC may not revoke 

a license without following the procedures outlined in Section 10-8-11 of the Gaming 

                                            
5
  Additionally, other off-reservation activities underlie the allegations in this case.  Just one 

example is found in Paragraph 32ll of the Complaint, which states that Mr. Rivera maintained a storefront 
in downtown Santa Fe, the principal function of which was to serve as an art gallery for the display and 
sale of art produced by him.   
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Ordinance; 2) that Mr. Fine’s license was improperly revoked by the PPGC and should 

be considered reinstated retroactive to March 14, 2011 (the date of improper 

revocation); and 3) that the PPGC could not legally prohibit FPG from providing services 

pursuant to the Consulting Agreement based on the improper license revocation.  The 

court also found the termination of the Consulting Agreement void ab initio, effectively 

reinstating that agreement retroactive to the date of the purported termination.  Since 

that decision is a final and binding Decision of the Court, it cannot be undone as 

Defendants are attempting to argue.   

Plaintiffs’ lawsuit here contends that the Defendants committed tortious acts 

against Plaintiffs to injure them financially.  One aspect of the scheme was to 

unilaterally revoke Fine’s Key Employee Gaming License, thereby arguably providing 

grounds for the immediate termination of Fine’s and the Fine Point Group’s contracts 

with the tribal entities.  Defendants cannot now go back and argue that the PPGC’s 

unilateral revocation was proper.  Any subsequent license revocation, such as filed by 

the PPGC and attached to the Affidavit of Frank Demolli, could only be a prospective 

revocation.  In other words, Defendants simply cannot now go back and retroactively 

“fix” the year-old license revocation that was illegal under the Pojoaque Tribal Gaming 

Ordinance.  That issue has been fully and finally litigated.  To the extent Plaintiffs were 

required to exhaust tribal remedies because the improper revocation, in part, forms the 

basis of this lawsuit, Plaintiffs have done so, spending nine months and hundreds of 

thousands of dollars to exhaust those remedies.  The subsequent proposed license 

revocation action has no bearing on this lawsuit and therefore imposes no additional 

exhaustion requirement.  
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D. Even if the Exhaustion Doctrine is Interpreted So Broadly as to Include 
Plaintiffs’ Claims, These Claims Fall Within the Clear Exceptions and 
Exhaustion is Not Required. 

 
As acknowledged in Defendants’ Motion, there are exceptions to the tribal 

exhaustion doctrine.  Even if this doctrine applies in this case, and it does not, the 

exceptions are met and the Motion must be denied.  As spelled out in Burrell v. Armijo, 

456 F.3d 1159, 1168 (10th Cir. 2006), the exceptions to the exhaustion requirement are: 

1.  Where an assertion of tribal jurisdiction is motivated by a desire to 
harass or is conducted in bad faith; 
 
2.  Where the tribal court action is patently violative of express 
jurisdictional prohibitions; 
 
3.  Where exhaustion would be futile because of the lack of an adequate 
opportunity to challenge the tribal court’s jurisdiction; 
 
4.  When it is plain that no federal grant provides for tribal governance of 
nonmembers’ conduct on certain lands; or 
 
5.  It is otherwise clear that the tribal court lacks jurisdiction so that the 
exhaustion requirement would serve no purpose other than delay. 

 
Several of these exceptions apply in the current context.  First, Defendants have 

in fact raised the exhaustion requirement in bad faith.  For instance, the proposed 

subsequent revocation action has no bearing on this lawsuit, yet it was written and filed 

by the PPGC’s attorney and Defendant Frank Demolli, knowing it would be used as an 

additional tool to delay adjudication on the merits. 

Second, as discussed in Sections A and B, supra, it is clear that the Pojoaque 

Tribal Court lacks jurisdiction over the tort claims, especially when considering that 

certain of those claims arose outside the territorial jurisdiction of the Pueblo.  Imposing 

the exhaustion requirement would, thus, serve no purpose other than delay.  Only this 

Court, not the Tribal Court, has jurisdiction to hear all the claims in this lawsuit.   
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Third and finally, imposing the exhaustion requirement would be futile here.  The 

individuals named as Defendants in this action differ from the normal context.  George 

Rivera is the Pojoaque Governor. Complaint, ¶ 4.  In addition, he serves as the Court of 

Appeals decision-maker.  Pueblo of Pojoaque Tribal Council Resolution 98-52, in 

dealing with Appellate Procedure, states: “The Court of Appeals shall consist of either 

the Pueblo of Pojoaque Council with the Governor presiding as Judge or a special 

appellate court as appointed by the Governor.”  A copy of Pojoaque Tribal Council 

Resolution 98-52 is attached hereto as Exhibit C.  So, in requiring full exhaustion, this 

Court would be asking one of the Defendants to serve as appellate Judge to hear 

claims against himself.  Or, in the alternative, Defendant Rivera would appoint a hand-

picked panel to hear the matter.  Either way, Rivera’s role in the tribal proceeding 

demonstrates that the Pojoaque court system is simply unable to act as an impartial 

decision-maker.  As further evidence, Defendant Demolli is a Judge in the Pojoaque 

Tribal Court. Complaint, ¶ 5.  This is not a situation where Plaintiffs are asking to have 

the claims heard in federal court due to uncertainty or unfamiliarity with the tribal court 

system.  In this case, the Pojoaque court system is not capable of hearing the matter 

because of who the parties are and their important influence over that court system.   

This situation is analogous to Olney Runs After v. Cheyenne River Sioux Tribe, 

437 F. Supp. 1035, 1037 (D. S.D. 1977).  In Olney, the court held that exhaustion was 

not required when an appellate court would be called into session only by order of the 

tribal council.  There, the tribal council was a party to the action.  Here, members of the 

Tribal Council, and the chairman of the Council itself, are parties to the action.  The 

Court in Olney held that it would “strain common sense” to assume that plaintiffs would 
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receive an appellate remedy.  The federal court proceeded to hear the matter despite 

the defendant’s contention that exhaustion of tribal remedies was required.  That is 

exactly the situation here.  Plaintiffs would be required to file an action in tribal court – 

where one of the Defendants is a judge, then appeal to the Court of Appeals, where 

other Defendants are members of that body, and another Defendant, Rivera, is the 

presiding judge.  As is well articulated in Olney, such an outcome strains common 

sense.   

The lack of jurisdiction over claims, many of which have their origin in off-

reservation activity, coupled with the fact that some Defendants are the Pojoaque court 

system, demonstrates that the Motion to Dismiss should be denied.  This Court is the 

only forum capable of rendering an impartial decision, and is the only court that has 

jurisdiction over all claims.6   

III.  CONCLUSION 
 
 For all the foregoing reasons, Defendants’ Motion to Dismiss for Failure to 

Exhaust Tribal Remedies should be denied in its entirety and this case permitted to 

proceed in this Court. 

      Respectfully submitted, 

      SUTIN, THAYER & BROWNE 
      A Professional Corporation  
 
 
      By  Electronically Filed By:  
         Kerry Kiernan 
       Travis R. Steele 

                                            
6
  Defendants’ supplemental argument that the PPGC’s illegal action does not establish “improper 

means” is irrelevant to the Motion.  The Motion is not based on the merits of Plaintiffs’ claims.  While 
Plaintiffs dispute Defendants’ argument, it is undeniably true that Mr. Rivera’s actions, as alleged, were 
“innately wrong or predatory in character,” which is the definition of “improper means” that Defendants 
themselves use.  Defendants Memorandum at 3, n. 1. 

Case 1:12-cv-00004-LH-RHS   Document 17    Filed 03/16/12   Page 22 of 23



23 
 

      6565 Americas Parkway N.E., Suite 1000 
      Albuquerque, NM  87110 
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      Fax: (505) 888-6565 
      Attorneys for Plaintiffs 
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      Dennis J. Whittlesey 
      DICKINSON WRIGHT PLLC 
      1875 Eye Street, N.W. - Suite 1200 
      Washington, D.C.  20006 
      Telephone: (202) 659-6928 
      Of Counsel for Plaintiffs 
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