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 INTRODUCTION 
 
 The Endangered Species Act (“ESA,” or “Act”) provides that the Secretary “shall” 

designate critical habitat for threatened and endangered species to the “maximum extent prudent 

and determinable.”  16 U.S.C. § 1533(a)(3)(A).  The Ninth Circuit has held that this statutory 

language and the legislative history make clear that the designation of critical habitat is 

“mandatory,” except in “rare” and “extraordinary” circumstances.  Center for Biological 

Diversity v. U.S. Fish & Wildlife Serv., 450 F.3d 930, 935 (9th Cir. 2006); Natural Res. Def. 

Council v. U.S. Dep’t of the Interior, 113 F.3d 1121, 1125-26 (9th Cir. 1997).  Acting in 

accordance with its obligations under the ESA and the case law, the U.S. Fish & Wildlife Service 

(“Service, or “FWS”) designated critical habitat for the polar bear to the maximum extent 

prudent and determinable.  Designation of Critical Habitat for the Polar Bear (Ursus maritimus) 

in the United States, 75 Fed. Reg. 76,086 (Dec. 7, 2010) (“Final Rule”); PBCH0045481-

45532(FR).1  As explained below, the Service performed a detailed and careful scientific 

examination of the polar bear’s critical habitat needs and fully supported and explained its 

determination that the areas designated meet the statutory definition of critical habitat.   As the 

Ninth Circuit has recognized, the designation of critical habitat “is a highly contextual and fact-

dependent inquiry.”  Arizona Cattle Growers’ Ass’n v. Salazar, 606 F.3d 1160, 1164 (9th Cir. 

2010), cert. denied, 131 S. Ct. 1471 (2011).  The Service’s designation is based on the biology 

and habitat of the species, including the species’ incredibly wide range and the dynamic nature of 

its Arctic sea-ice environment. 

 Plaintiffs the State of Alaska (“Alaska”), the Alaska Oil & Gas Association and 

American Petroleum Institute (collectively, “AOGA”), and Arctic Slope Regional Corporation, 

et al. (collectively, “ASRC”)2 challenge the critical habitat designation on several grounds, but 

what they really disagree with is the ESA as it was written by Congress.  As explained below, in 

numerous respects, Plaintiffs attempt to insert requirements into the ESA that simply do not 

appear in the Act as written.  These attempts are unsupported by any case law holding that 

                                                 
1 In this brief, we cite the Final Rule as “PBCH00XXXXX(FR), the Service’s Final 

Economic Analysis as “PBCH00XXXXX(FEA), and other administrative record documents as 
“PBCH00XXXXX.”  

2 Federal Defendants defer to the list of Alaska Native plaintiffs set forth in ASRC’s joint 
brief for these parties. 
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Plaintiffs’ invented requirements exist.  In fact, Plaintiffs ignore or disagree with much of the 

substantial case law that has interpreted the critical habitat provisions of the ESA.  They make 

arguments about the merits of designating critical habitat—that it has no or little value here and 

therefore should not be designated—that have been pointedly rejected by the Ninth Circuit.  

They challenge the Service’s use of a methodology to analyze economic impacts that has been 

twice upheld by the Ninth Circuit.  They ask the Court to review matters that courts have 

recognized Congress explicitly left to the discretion of the Service.  What Plaintiffs are really 

asking this Court to do is turn back the clock to 1972, before the ESA was enacted and the 

subsequent case law they ignore or dislike was decided. 

 In their briefs, Plaintiffs also paint a misleading picture of the role of critical habitat in 

the conservation of threatened and endangered species.  Contrary to their repeated refrain that 

critical habitat for the polar bear has no conservation value, the record shows that designation of 

critical habitat provides many important conservation benefits for the species, including 

protection from adverse modification of its critical habitat and public education and involvement 

in the process of identifying the areas and features most vital to the species.  Absent critical 

habitat, the Service would be attempting to plan for the survival and recovery of the polar bear 

without an important roadmap, i.e., any detailed guide to what areas and geographical features 

are most important to the species.  Further, the polar bear and its habitat are highly threatened by 

climate change and the resulting loss of sea-ice habitat.  The designation of critical habitat will 

not halt the decline in sea-ice, but as the Service found, the designation can help address other 

potential threats to the species’ habitat and mitigate the effects of climate change. 

In arguing that critical habitat for the polar bear has no value, Plaintiffs point only to the 

Service’s finding that the designation here is not expected to impose significant additional 

regulatory burdens on landowners or industry given the already existing protections to the 

species from listing under the ESA and the Marine Mammal Protection Act (“MMPA”).  If 

anything, that is an argument for, not against, critical habitat.  Further, many listed species enjoy 

strong protections of their habitat from listing and other laws.  That is not a valid reason not to 

designate critical habitat for a listed species.  Congress and the Ninth Circuit have spoken: 

critical habitat is required absent rare or extraordinary circumstances, which are not present here.  

Certainly, Plaintiffs are entitled to dispute the merits of designating critical habitat, but their 

recourse is with Congress, not this Court. 
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While Plaintiffs may not like it, Congress afforded the Service a large amount of 

discretion in the designation of critical habitat.  Plaintiffs may argue on reply that Federal 

Defendants improperly seek an undue amount of discretion.  But this case involves a number of 

technical, scientific issues where the Court should defer to the agency’s reasoned decision-

making as the expert agency.  In addition, Federal Defendants fundamentally ask this Court to 

defer not to the Service, but to the intent and will of Congress as reflected in the text of the ESA 

and as interpreted by the Ninth Circuit and other courts.  It is Congress that has afforded the 

agency substantial discretion in the designation of critical habitat under the ESA.  

BACKGROUND 

I. STATUTORY BACKGROUND 

 The ESA was enacted “to provide a means whereby the ecosystems upon which 

endangered species and threatened species depend may be conserved [and] to provide a program 

for the conservation of such endangered species and threatened species.”  16 U.S.C. § 1531(b).  

“Conservation” and “to conserve” are defined to encompass not only the survival of a listed 

species, but its recovery to the point where the protections of the Act are no longer necessary.  

Id. at 1532(3); Gifford Pinchot Task Force v. FWS, 378 F.3d 1059, 1070 (9th Cir. 2004).  A 

species is “endangered” if it is “in danger of extinction throughout all or a significant portion of 

its range.”  16 U.S.C. § 1532(6).  A species is “threatened” if it is “likely to become an 

endangered species within the foreseeable future throughout all or a significant portion of its 

range.”  Id. at § 1532(20). 

Concurrently with listing a species as threatened or endangered, the Service is required to 

designate “critical habitat” for the species.  The ESA provides that the Service “to the maximum 

extent prudent and determinable . . . shall . . . designate any habitat of [the species] which is then 

considered to be critical habitat.”  Id. § 1533(a)(3)(A) (emphasis added); see also Center for 

Biological Diversity v. FWS, 450 F.3d at 935 (noting Congress’ use of the word “shall” and 

holding that “[i]t follows that critical habitat designations are mandatory”) (emphasis added).  

There are only two exceptions to the mandate that critical habitat be designated at the time of 

listing.  First, designation may be temporarily delayed if critical habitat is “not determinable,” 

e.g., it cannot be identified based on current scientific information.  16 U.S.C. § 1533(a)(3)(A);  

50 C.F.R. § 424.12(a).  Second, designation is not required if it is “not prudent,” see id., but 

Congress intended that finding to be made “only rarely.”  S. Rep. 106-126, at 4 (1999); see also 
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H.R. Rep. 95-1625, at 16-17 (1978) (designation required except in “rare circumstances”).  

Consistent with the legislative history, the Service’s regulations define “not prudent” as 

“increas[ing] the degree of [takings] threat to the species” or “not  . . . beneficial to the species.”  

50 C.F.R. § 424.12(a)(1).  See also 49 Fed. Reg. 38,900, 38,903 (Oct. 1, 1984) (the Service will 

forgo designation under its regulations “[i]n those cases in which the possible adverse 

consequences would outweigh the benefits of designation”); Natural Res. Def. Council, 113 F.3d 

at 1125-26 (designation must occur “absent extraordinary circumstances,” such as where it 

would lead to harm to the species) (emphasis in original). 

The ESA permits the Service to designate both occupied and unoccupied habitat and 

defines the areas to be designated as critical habitat.  16 U.S.C. § 1532(5)(A).  The Service is 

required to designate critical habitat including these areas regardless of whether they are already 

protected by other laws or measures.  Natural Res. Def. Council, 113 F.3d at 1127 (9th Cir. 

1997) (“Neither the Act nor the implementing regulations sanctions non-designation of habitat 

when designation would be merely less beneficial to the species than another type of 

protection.”); see also Center for Biological Diversity v. Norton, 240 F. Supp. 2d 1090, 1097-99 

(D. Ariz. 2003). 

The Service must designate critical habitat “on the basis of the best scientific data 

available and after taking into consideration the economic impact, the impact on national 

security, and any other relevant impact, of specifying any particular area as critical habitat.”  16 

U.S.C. § 1533(b)(2).  In “taking into consideration” such impacts of the designation, the Service 

“is not required to give economics or any other ‘relevant impact’ predominant consideration in 

his specification of critical habitat.”  H.R. Rep. No. 95-1625, at 17 (1978), as reprinted in 1978 

U.S.C.C.A.N. 9453, 9467.  Instead, “[t]he consideration and weight given to any particular 

impact is completely within the Secretary’s discretion.”  Id. (emphasis added).  Upon considering 

economic and other impacts of the designation, the Service “may”—but is not required to—

“exclude any area from critical habitat if [it] determines that the benefits of such exclusion 

outweigh the benefits of specifying such area as part of the critical habitat,” unless exclusion will 

result in the extinction of the species.  16 U.S.C. § 1533(b)(2) (emphasis added). 

 Once a species is listed, and even if no critical habitat has been designated, ESA Section 

7(a)(2) requires federal agencies to consult with the Service to “insure that any action” with a 

federal nexus— i.e., actions “authorized, funded, or carried out by such agency”—“is not likely 
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to jeopardize the continued existence of any endangered species or threatened species.”  Id. § 

1536(a)(2).  If critical habitat has been designated, the federal agency and the Service must 

include in this consultation process an assessment of whether the proposed agency action would 

result in the “destruction or adverse modification” of critical habitat.  Id.  However, given the 

importance of habitat to most listed species, the analysis of jeopardy to the species and adverse 

modification of critical habitat is the same or overlapping in many cases.3  Further, adverse 

modification properly can be viewed in the context of the critical habitat designation as a whole.  

If only a portion of the designation would be affected by a proposed federal action and the 

designation as a whole will continue to function for the species’ conservation, adverse 

modification is not found.  See Rock Creek Alliance v. FWS, 663 F.3d 439 (9th Cir. 2011); Butte 

Envt’l Council v. U.S. Army Corps of Eng’rs, 620 F.3d 936, 948 (9th Cir. 2010). 

 Designation of critical habitat provides important benefits for listed species, separate and 

apart from protection from adverse modification.  Most importantly, critical habitat identifies 

those geographical areas most vital to the species.  Listing alone does not identify these areas.  

See H.R. Rep. No. 94–887, at 3 (1976) (listing is “only the first step” and “[o]f equal or more 

importance is the determination of the habitat necessary for the species’ continued existence”).  

Absent a critical habitat designation, identification of the most important habitat features and 

areas for a species “will be made piecemeal, as individual federal projects arise and agencies 

consult with [the Service].”  Conservation Council for Hawaii v. Babbitt, 2 F. Supp. 2d 1280, 

1288 (D. Haw. 1998).  In addition, “the designation of a critical habitat educates the public as 

well as state and local governments, and affords them the opportunity to participate in the 

designation.”  Id.  Such public education and participation in identification of the areas most 

important to the species otherwise would not occur, because ESA Section 7 consultation is not a 

public process.   Id.; see also National Ass’n of Home Builders v. Defenders of Wildlife, 551 U.S. 

644, 660, n.6 (2007).  In short, critical habitat is a key part of planning and providing for the 

survival and recovery of listed species, and Congress accordingly deemed it required, absent rare 

or unusual circumstances that outweigh the normal benefits of designation. 

                                                 
3 See, e.g., Pacific Coast Fed’n of Fisherman’s Ass’ns v. Gutierrez, 606 F. Supp. 2d 1195, 

1250 (E.D. Cal. 2008) (treating the jeopardy and adverse modification analysis as the same). 
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II. FACTUAL AND PROCEDURAL BACKGROUND 

 A.  The Biology and Distribution of the Polar Bear 

The polar bear is widely distributed throughout the ice-covered seas of the circumpolar 

Arctic.  PBCH0045483(FR).  However, in accordance with its regulations at 50 C.F.R. § 

424.12(h), the Service designated critical habitat only for areas within U.S. jurisdiction.  Two of 

the 19 recognized polar bear populations live within U.S. territory or waters.  One, commonly 

called the Southern Beaufort Sea population, occurs south of Banks Island and east of the Baille 

Islands, Canada, ranges west to Point Hope, Alaska, and includes the coastline of Northern 

Alaska and Canada up to approximately 25 miles inland.  PBCH0045483(FR).  A second 

population, referred to as the Chukchi-Bering Seas population in the critical habitat rule, is 

widely distributed on the sea ice in the Chukchi and northern Bering seas and adjacent coastal 

areas in Alaska and Russia.  Id. 

The polar bear is evolutionarily adapted to the Arctic sea-ice environment.  

PBCH0045482(FR).   The species depends on the Arctic sea-ice for a number of critical life 

functions, including:  (1) hunting and feeding on ice-dependent seals (its primary food source); 

(2) seeking mates and breeding; (3) maternity denning on the ice, or moving to suitable denning 

sites on land; and (4) making long-distance movements.   PBCH0045484(FR).  Because polar 

bears spend most of their time on the sea ice and rely on it for essential life functions, scientists 

have described the polar bear as an “ice-obligate” species.  PBCH0045506(FR). 

The sea-ice environment in which polar bears live is extremely dynamic.  As a result, 

polar bears move large distances throughout the year to adjust to the changing distribution of sea 

ice and seals.  PBCH0045481, 45484, 45506(FR).  During the winter in Alaska, polar bears in 

the Chukchi-Bering Seas population can extend their range to the southernmost proximity of the 

sea ice in the Bering Sea.  PBCH0045484(FR).  In summer, sea ice disappears from the Bering 

Strait and is greatly reduced in the Chukchi Sea, and polar bears occupying these areas move as 

much as 621 miles to stay with the retreating ice.  Id.  Polar bears in the Southern Beaufort Sea 

population also move large distances, preferring certain near-shore areas along the northern coast 

of Alaska and Canada where seals predominate in winter and spring, and then moving farther 

north as the sea ice retreats to the deeper waters of the polar basin in summer.  

PBCH0045506(FR); see also PBCH0045482(FR).  As a result of such long-distance movements, 

the activity areas of individual female bears in U.S. jurisdiction are truly huge – ranging as high 
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as 135,000 sq. miles for a single bear.  PBCH0045484(FR).  As stated in the final rule, the polar 

bear needs “vast areas of sea ice to pursue the prey on which they depend.” PBCH0045490(FR) 

(emphasis added). 

Not all of the geographic area within the polar bear’s range is used each year or at all 

times within a year.  PBCH0045485, 45514(FR).  Polar bears show a strong preference for 

certain sea-ice locations, characteristics, and concentrations (called “optimal sea-ice habitat”) 

where hunting for seals is most successful.  PBCH0045506-07(FR).   Specifically, polar bears 

prefer sea ice with two characteristics.  Id.  First, polar bears prefer sea-ice concentrations 50% 

or greater near leads, open water, or ephemeral polynyas (areas of open water near sea ice), and 

that are over shallow water (depths less than 300 meters (984 ft)), which are more biologically 

productive and suitable for hunting seals than deeper water farther offshore.  Id.; 

PBCH0045484(FR).  Second, polar bears prefer sea-ice flaw zones that are over shallow water.  

Id.  Because of the dynamic nature of the sea ice, which changes continually within and among 

years, it is difficult to predict the specific time or area where this “optimal” polar bear sea-ice 

habitat occurs.  PBCH0045506, 45514(FR); see also PBCH0045484(FR) (“habitat quality varies 

temporally as well as geographically”). 

While polar bears live primarily on the sea-ice, the species also uses terrestrial habitat.  In 

the United States, one use of such habitat is for denning and raising cubs.  PBCH0045508(FR).  

Pregnant females typically go into dens in November, give birth in late December, and emerge 

from their dens after the cubs have reached 20-25 pounds in March or April.  

PBCH0045485(FR).  Denning requires sufficient snow for den construction and maintenance 

and for insulation for the female and cubs.  Id.  Den sites are created by winds that create 

snowdrifts leeward of the requisite topographic features (such as coastal bluffs and river banks).  

PBCH0045485, 45508(FR).  Unrestricted access from the sea-ice to these onshore denning sites 

also is critical.  Such access—and thus where polar bears will den on land—is variable from year 

to year, depending on the location of the sea ice, amount of stable ice, ice consolidation, and the 

length of the summer ice-melt season.  PBCH0045485, 45508(FR).  In addition to access to 

suitable land-based den sites, relative freedom from disturbance is necessary.  During denning, 

polar bears are particularly vulnerable to human disturbance.  PBCH00045485(FR).  Cubs are 

born blind, lightly furred, and helpless.  Id.  If a female abandons the den due to human 
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disturbance, the cubs will die.   Id.  Accordingly, denning females typically prefer secluded areas 

away from human activity.  PBCH00045491(FR); see also PBCH0045508-09(FR). 

Polar bears also utilize terrestrial “barrier islands” for habitat.  Barrier islands range from 

small sandy islands just above sea level to larger tundra-covered islands.  PBCH0045515(FR).  

The distance between the barrier islands and the mainland can vary from 328 feet to 31 miles.  

Id.  Although less dynamic than sea-ice habitat, barrier islands are constantly shifting due to 

erosion and deposition from wave action during storms, ice scouring, currents, and winds.  Id.  

Polar bears use barrier islands and their associated mainland “spits” (which often are an 

extension of the islands themselves) for a number of important life functions including resting, 

denning, and movements along the polar bear’s preferred, coastal sea-ice habitat.  

PBCH0045491, 45494, 45509-10(FR).  As in the case of denning habitat, the barrier islands are 

most useful to polar bears when relatively free from human disturbance.  PBCH0045491, 

45510(FR). 

As explained above, polar bears in the United States spend most of their time on the sea 

ice.  However, the distribution patterns of the species during the ice-melt season in summer and 

early fall have changed in recent years.  PBCH0045485(FR).  As explained in the next section, 

the extent and quality of sea ice is diminishing in the Arctic due to global warming caused by 

emissions of greenhouse gases (“GHGs”) and other factors.  PBCH0045510(FR).  As a result, 

polar bears are increasingly being found onshore in Alaska when sea-ice extent is at a seasonal 

low.  PBCH0045485(FR).  In addition, while polar bears also can den on the sea ice, land-based 

denning has increased with the decline in extent and quality of the sea ice.  PBCH0050205.  

With the continuing sea-ice decline, the importance of the coastal barrier island habitat to polar 

bears for denning, resting, and movements is likely to increase.  PBCH0045510(FR). 

 B. Listing of the Polar Bear as a Threatened Species 

 In May 2008, following an administrative process that included consideration of 

voluminous and cutting-edge scientific information and extensive public comment, the Service 

listed the polar bear as a threatened species under the ESA.  See 73 Fed. Reg. 28,212 (May 15, 

2008) (“Final Listing Rule”).  Two basic findings were most critical to the Service’s threatened 

listing: (1) the polar bear depends on Arctic sea-ice for its continued survival as a species; and 

(2) extensive declines in Arctic sea-ice extent already have occurred and are very likely to 

continue given the amount of GHGs already in the atmosphere and likely future GHG emissions. 
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Id. at 28,212; 28,214; 28,219-23; 28,228-34.  The climate indisputably has warmed globally and 

in the Arctic over the past three decades with climbing GHG levels in the atmosphere.  Id. at 

28,224.  As that has occurred, the minimum Arctic sea-ice extent (typically recorded in 

September each year) has declined from levels exceeding seven million square kilometers in the 

late 1970s to a record low of just above four million square kilometers in 2007, a decline of over 

40%.  Id. at 28,221. 

Declining September sea-ice extent has major negative impacts on the polar bear.  It 

lengthens the period in which the species is unable or has reduced opportunities to hunt for seals, 

causing nutritional stress and ultimately depressing the polar bear’s ability to reproduce and 

survive.  Id. at 28,266-67; 28,270.  In the Southern Beaufort Sea population, for example, 

scientists have observed a substantial decline in the amount of optimal polar bear habitat over the 

last 30 years, and have also recorded declines in measures of vitality in the population including 

reduced female bear body weight and cub survival.  Id. at 28,268-69.  In recent years, the 

Chukchi Sea also has exhibited significant changes, including pronounced warming, thinning of 

the sea ice, and declines in optimal polar bear habitat.  Id. at 28,269; 28,272; see also 

PBCH0045509-10(FR).  These declines are projected to worsen.  As the Service explained, an 

ensemble (or average) of the ten best climate models projects a further decline in September 

Arctic sea-ice extent of over 30% by mid-century, while four of these ten models project further 

declines in excess of 80% and indicate the entire Arctic will become seasonally near ice-free by 

mid-century.  Final Listing Rule, 73 Fed. Reg. at 28,233.  Some of the largest future declines in 

optimal sea-ice habitat are projected for the Beaufort and Chukchi seas.  PBCH0045510(FR). 

The Service found that the continuing sea-ice decline is likely to reduce the number of 

polar bears across the species’ range, including in the United States.  Final Listing Rule, 73 Fed. 

Reg. at 28,275-77; 28,292-93.   Among other things, scientists with the U.S. Geological Survey 

found that the growth rate in the Southern Beaufort Sea population plummets and goes negative 

when the number of ice-free days in a year exceeds approximately 125 days over the continental 

shelf in the Beaufort Sea, and the climate models project that such “bad ice years” will become 

increasingly frequent in the Beaufort Sea and lead to substantial population declines by mid-

century.  Id. at 28,271-72.  The Service also found that future conditions for the Chukchi-Bering 

Seas population were likely to be similar or worse.  Id. at 28,269.  The best available population 

modeling for the polar bear also indicated that substantial population declines will occur by mid-
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century across the species’ range and particularly in the portion of the range (the “Divergent Ice” 

ecoregion) where the Southern Beaufort and Chukchi-Bering seas populations are located.  Id. at 

28,216; 28,272-75.  

 While substantial population declines are projected for the polar bear in the coming 

decades, the species currently has relatively stable numbers and no population is undergoing a 

precipitous decline.  Id. at 28,215-17; 28,292-96.  Accordingly, in its final rule listing the polar 

bear under the ESA, the Service concluded that, while the polar bear was not currently “in 

danger of extinction,” i.e., “endangered” today within the meaning of the ESA, the polar bear is 

likely to become “in danger of extinction” across its range within the foreseeable future (which 

the Service defined to be 45 years, or around mid-century) due to continued Arctic sea-ice 

decline, thus meeting the definition of a “threatened” species under the ESA.  Id. at 28,212; 

28,275-77; 28,292-93.  In its final rule, the Service also examined the potential threats to the 

polar bear from oil and gas activities, continued sport hunting of the polar bear in countries other 

than the United States, and other factors.  The Service found that such factors could pose a larger 

threat in the future as the sea ice continues to decline and the warming climate opens the Arctic 

to increased oil and gas development, more commercial shipping, and other human activities.  Id. 

at 28,276; 28,280; 28,290-92; PBCH0045512(FR). 

 A number of parties filed lawsuits challenging the threatened listing for the polar bear.  

The State of Alaska and others filed suit claiming that listing the polar bear as threatened by 

climate change was arbitrary and capricious.  Certain environmental groups, including 

defendant-intervenor in this case the Center for Biological Diversity (“CBD”), filed suit claiming 

that the polar bear qualified as an “endangered” rather than “threatened” species under the ESA 

given the level of threat from climate change and sport hunting.  CBD and other co-plaintiffs 

also challenged the Service’s related ESA Section 4(d) rule for the polar bear on various 

grounds.4  AOGA and ASRC also intervened as defendants against CBD’s and its co-plaintiffs’ 

                                                 
4 On the same day that the Service issued its final rule listing the polar bear as a threatened 

species, the Service published proposed regulations pursuant to 16 U.S.C. § 1533(d), which 
authorizes the Secretary to issue “such regulations as he deems necessary and advisable to 
provide for the conservation” of a threatened species.  See Special Rule for the Polar Bear, 73 
Fed. Reg. 28,306 (May 15, 2008) (“Interim 4(d) Rule”).  These regulations were later finalized.  
Special Rule for the Polar Bear, 73 Fed. Reg. 76,249 (Dec. 16, 2008) (“Final 4(d) Rule”).  In the 
Final 4(d) rule, among other things, the Service determined not to extend the “take” prohibitions 
of ESA Section 9 to activities occurring outside of the range of the polar.  Id. 
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challenges to the threatened listing, but did not challenge the Service’s decision that the polar 

bear was a threatened species.  On December 3, 2008, the lawsuits regarding the polar bear 

listing and 4(d) rules, along with certain challenges to Service decisions regarding the import of 

sport-hunted polar bear trophies from Canada, were transferred by the U.S. Judicial Panel on 

Multidistrict Litigation to Judge Emmet G. Sullivan in the U.S. District Court for the District of 

Columbia.  In re Polar Bear Endangered Species Act Listing and 4(d) Rule Litig., 588 F. Supp. 

2d 1376 (U.S. Jud. Pan. Mult. Lit. 2008). 

 Following a limited remand for supplemental explanation of the listing rule by the 

Service, on June 30, 2011, the D.C. District Court issued a 116-page opinion upholding the 

Service’s listing rule for the polar bear in its entirety.  In re Polar Bear, 794 F. Supp. 2d 65 

(D.D.C. 2011).  Among other things, the Court found that the Service reasonably analyzed the 

best scientific and commercial information available regarding the biology of the polar bear and 

the negative impacts of climate change on the species and its habitat.  Id. at 69-70, 82-96, 104-

110.5 

C.  The Critical Habitat Rule 

 1. The Areas Included in the Designation 

 In the Final Rule, relying upon many of the same scientific findings underlying the 

threatened listing of the polar bear, the Service designated critical habitat for the species.  

PBCH0045481(FR).  To identify critical habitat meeting the statutory definition set forth at 16 

U.S.C. § 1532(5)(A), the Service first identified the biological and physical features essential to 

the species’ conservation, which the Service described in terms of the “primary constituent 

elements,” or PCEs.  PBCH0045505-510(FR).  By Service regulations, PCEs include but are not 

limited to: (1) space for individual and population growth and normal behavior; (2) food, water, 

and other nutritional or physiological requirements; (3) cover or shelter; (4)  sites for breeding, 

reproduction, and rearing of offspring; and (5) habitats that are protected from disturbance or are 

representative of the distribution of the species.  50 C.F.R. § 424.12(b). 

                                                 
5 In a subsequent decision, the D.C. Court remanded and vacated the Final 4(d) rule on 

National Environmental Policy Act (“NEPA”) grounds, but upheld the rule under the ESA as a 
reasonable exercise of the Service’s discretion.  During the remand, the Service’s Interim 4(d) 
rule will apply.  In re Polar Bear, -- F. Supp. 2d --, No. 08-2113, 2011 WL 5022771 (D.D.C. 
Oct. 17, 2011). 
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 Based on the polar bear’s biology and habitat needs, the Service identified three PCEs for 

the polar bear: 

 PCE #1 – Sea-Ice Habitat.  “Sea ice habitat used for feeding, breeding, denning, 
and movements, which is sea ice over waters 300 m (984.2 ft) or less in depth that 
occurs over the continental shelf with adequate prey resources (primarily ringed 
and bearded seals) to support polar bears.” 

 

PCE #2 – Terrestrial Denning Habitat.  “Terrestrial denning habitat, which 
includes topographic features, such as coastal bluffs and river banks, with suitable 
macrohabitat characteristics. Suitable macrohabitat characteristics are: (a) Steep, 
stable slopes (range 15.5-50.0°), with heights ranging from 1.3 to 34 m (4.3 to 
111.6 ft), and with water or relatively level ground below the slope and relatively 
flat terrain above the slope; (b) unobstructed, undisturbed access between den 
sites and the coast; (c) sea ice in proximity of terrestrial denning habitat prior to 
the onset of denning during the fall to provide access to terrestrial den sites; and 
(d) the absence of disturbance from humans and human activities that might 
attract other polar bears.” 
 
PCE #3 – Barrier Island Habitat.  “Barrier island habitat used for denning, refuge 
from human disturbance, and movements along the coast to access maternal den 
and optimal feeding habitat. This includes all barrier islands along the Alaska 
coast and their associated spits, within the range of the polar bear in the United 
States, and the water, ice, and terrestrial habitat within 1.6 km (1 mil of these 
islands (no-disturbance zone).” 
 

PBCH0045510(FR); see also PBCH005506-10(FR) (explaining the biological basis for each 

PCE).  The Service then designated three critical habitat units corresponding to each of the three 

PCEs: (1) “sea-ice habitat” (179,508 square miles); (2) “terrestrial denning habitat” (5,657 

square miles); and (3) “barrier island habitat” (4,083 square miles).  The sea-ice unit represents 

about 96 percent of the total designation.  The Service designated only areas that were 

determined to be occupied at the time of listing.  PBCH0045514(FR). 

 In mapping out the sea-ice unit, the Service had to contend with the extremely dynamic 

nature of the Arctic sea ice.  As explained above, optimal polar bear habitat occurs in areas over 

the continental shelf with a depth of less than 300 meters and certain sea-ice concentrations and 

characteristics.  But the Service found that it was simply not practical to map where such optimal 

habitat occurs in waters less than 300 meters deep.  PBCH0045514(FR).  As the Service stated, 

“sea ice that was optimal at one time may not be optimal at another, nor will it necessarily be the 

same from year-to-year during the same month.”  Id.; see also PBCH0045489-91(FR)(Resp. to 
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Cmt. 17 and 24).  Under its regulations, the Service must designate a critical habitat unit with 

certain mapped boundaries.  50 CFR § 424.12(c).  For these reasons, the Service included in the 

sea-ice unit the areas that have a depth of less than 300 meters and were within the seasonal 

activity areas of polar bears in the United States (which, as explained above, are extremely wide-

ranging).  PBCH0045516(FR). 

The Service did not include in the sea-ice unit those U.S. waters north of the 300-meter 

depth boundary in the Beaufort Sea—which in fact are seasonally occupied by polar bears—

because the Service found that these areas do not contain sea-ice features essential to 

conservation.  PBCH004587(FR) (Resp. to Cmt. 7); PBCH0045491(FR) (Resp. to Cmt. 28).  In 

the areas of the Chukchi and Bering seas within U.S. jurisdiction that are occupied by polar 

bears, the water is less than 300 meters deep.  PBCH0045516(FR).  Accordingly, the boundaries 

of the sea-ice unit are determined by the U.S. and Canadian border in the Beaufort Sea, the 300-

meter depth boundary in the Beaufort Sea, the U.S. 200-nautical-mile Exclusive Economic Zone 

(“EEZ”) north of the Alaska coast, the U.S. and Russian border in the Chukchi and Bering Seas, 

and the southernmost U.S. range of the Chukchi-Bering Seas population as determined by 

satellite data and other evidence.  PBCH0045529(FR) (Unit 1 Map); see also 

PBCH0045494(FR) (Resp. to Cmt. 41) (regarding southernmost range of polar bears in the 

Bering Sea).  

For the terrestrial denning unit, the Service designated only areas on the North Slope of 

Alaska, where an increasing portion of the Southern Beaufort Sea population dens on land.  

Using data regarding known den sites and terrain suitable for dens—and providing for the 

necessary unrestricted access to those den sites from the sea ice and for freedom from human 

disturbance—the Service designated: (1) an area that extends west from the United States-

Canada border to the Kavik River and extends from the coast to 20 miles inland; and (2) an area 

that extends west from the Kavik River to the town of Barrow and extends from the coast to five 

miles inland.  PBCH0045514-16, 45530-31(FR) (Unit 2 Maps).  This area captured 95% of all 

historical confirmed and probable den sites based on satellite tracking data for female polar 

bears.  PBCH0045514-16(FR).  The Service acknowledged that precisely where polar bears 

would choose to den in this area varied between years given the weather, the availability of food, 

and the dynamic nature of the sea ice.  PBCH0045508(FR).  The Service did not designate any 

denning habitat on the Western coast of Alaska or west of the town of Barrow, even though polar 
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bears have denned in those areas.   PBCH0047384, 47392; PBCH0045489(FR).  The Service 

found that access to den sites from the sea ice is an essential feature, and with summer sea ice 

declining along the Western coast of Alaska, polar bears occupying the Chukchi and Bering Seas 

principally (although not exclusively) now den at sites on Wrangel Island and the Chukotka 

Peninsula in Russia.  PBCH0045509, 45515(FR). 

With respect to the barrier islands unit, as explained above, the Service found that these 

islands and their associated spits are important for polar bear resting, denning, and movements.  

PBCH0045509-10(FR).  As the Service stated, “[p]olar bears regularly use barrier islands to 

move along the Alaska coast as they traverse across the open water, ice, and shallow sand bars 

between the islands.”  PBCH0045509(FR).  During fall surveys, over 80% of polar bear 

observations on the North Slope occurred on barrier islands.  Id.  Given the increasing 

importance of these islands with the declining September sea ice—and the need for relative 

freedom from human disturbance for the islands to serve their essential functions—the Service 

designated all barrier islands and their spits and included a one-mile “no disturbance zone” 

around the islands (excepting areas that are excluded by textual description or otherwise).  

PBCH0045509-10, 0045515, 45517(FR). 

As noted above, the polar bear is increasingly using mainland coastal areas during the 

late summer and early fall because of the decline in September sea-ice.  PBCH0045481, 

45485(FR).  Nevertheless, the Service did not designate any mainland habitat in Alaska except 

the terrestrial denning unit on the North Slope and mainland areas within the barrier island unit 

(e.g., mainland spits associated with the islands).  The Service determined that other mainland 

coastal areas in Alaska did not contain features essential to conservation.  

The Service also made clear that the designation did not include all areas on which there 

are existing “manmade structures.”  PBCH0045492, 45514 (FR).  Because of the large scale of 

the maps for the designation, this was accomplished by textual description.   See id.  Through 

textual description, the Service determined not to include a broad array of areas containing 

manmade structures, for example: (1) all onshore and offshore areas occupied by oil and gas rigs, 

pipelines, and support buildings; (2) all residential and commercial buildings of the kinds that 

comprise towns and villages; (3) all highways, roads, and airports; and (4) all docks, seawalls, 

and breakwaters.  PBCH0045492, 45514 (FR).  To make clear that all local communities are not 

included in the designation, the Service expressly identified “manmade structures” in this case to 
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include “local communities that overlap with this final critical habitat designation for polar bears 

in Alaska.”  PBCH0045514(FR); PBCH0045493(FR)(Resp. to Cmt. 37).  The Service also 

exercised its discretion under ESA Section 4(b)(2) to exclude the legally defined areas of Barrow 

and Kaktovik.  PBCH0045522-23(FR).  For these two towns—unlike other villages and towns 

that were not included by textual description—the Service was provided legal boundary 

information.  PBCH0045492(FR)(Resp. to Cmt. 34).  In addition, the Service exempted certain 

military installations (Air Force radar sites) from the designation.  PBCH0045518-19(FR). 

The Service also examined in detail whether the sea-ice, terrestrial denning, and barrier 

islands PCEs “may” require special management considerations or protection, as required by the 

statutory definition of critical habitat, and found that the PCEs may require such special 

management considerations or protection given the types of future activities that may occur and 

the impact of climate change on the species’ sea-ice habitat.  16 U.S.C. § 1532(5)(A); 

PBCH0045510-14(FR). 

2. Consideration of Economic Impacts of the Designation 

Before designating critical habitat, the Service “[took] into consideration” the potential 

economic impacts of the designation, as required by the ESA.  16 U.S.C. § 1533(b)(2).  For this 

purpose, the Service obtained the expert assistance of two private economic consulting firms, 

Industrial Economics, Inc., and Northern Economics, Inc. (“IEC/NE”), the latter of which has 

experience forecasting oil and gas activities in Alaska.  PBCH0045502(FR).  IEC/NE collected 

and analyzed extensive information regarding potential economic impacts of the proposed 

critical habitat designation, including information obtained from oil and gas companies and 

Alaska Native representatives.  Based on this information, IEC/NE prepared a draft economic 

analysis (“DEA”) which was released for public review and comment.  PBCH0031054. 

Following public comment and revisions to incorporate further analysis by IEC/NE and 

additional information from interested parties, the Service issued the 177-page final “Economic 

Analysis of Critical Habitat Designation for the Polar Bear in the United States” (“FEA”) 

prepared by IEC/NE.  PBCH0041494-670(FEA). 

The FEA uses the “baseline” method for economic impact analyses approved by the U.S. 

Office of Management and Budget (“OMB”) for assessing the costs of regulations.  

PBCH0041511-12(FEA).  This method excludes from the projected future economic impact of 

the designation those costs that would occur even in the absence of the designation, i.e., the costs 
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resulting from the regulatory “baseline” including the species’ listing under the ESA, the 

MMPA, and compliance with other environmental statutes.  Id.  The Ninth Circuit has now twice 

affirmed the Service’s use of the “baseline” method for critical habitat designations.  Arizona 

Cattle Growers’ Ass’n v. Salazar, 606 F.3d 1160, 1172-74 (9th Cir. 2010), cert. denied, 131 S. 

Ct. 1471 (2011); Home Builders Ass’n v. FWS, 616 F.3d 983, 991-93 (9th Cir. 2010), cert. 

denied, 131 S. Ct. 1475 (2011). 

Applying the approved “baseline” method, the FEA concludes that the quantifiable 

economic costs of the critical habitat designation over 30 years are relatively modest and limited 

to the incremental administrative costs of ESA Section 7 consultations attributable to the 

designation.  PBCH0041503-04(FEA)(summary of findings).  The FEA explains that the critical 

habitat designation itself is not expected to result in changes to polar bear conservation 

requirements for affected industries or landowners, given the protections for the species and its 

habitat that already exist—including the ESA Section 7 “no jeopardy” requirement for proposed 

federal actions that results from listing and the “take” prohibitions of the MMPA.  

PBCH0041501(FEA).  Further, the FEA finds that the large scale of the designation “makes it 

difficult to foresee any proposed activity potentially limiting the ability of the area to provide 

polar bear support functions,” i.e., adverse modification is unlikely to be found for projects under 

controlling Ninth Circuit law.  Id.; Rock Creek Alliance v. FWS, 663 F.3d 439 (9th Cir. 2011); 

Butte Envt’l Council v. U.S. Army Corps of Eng’rs, 620 F.3d 936, 948 (9th Cir. 2010); see also 

PBCH0045498(FR)(Resp. to Cmt. 58-60); PBCH0041536(FEA).  In other words, the critical 

habitat designation itself is not expected to halt any oil and gas projects or other development.  

Nevertheless, the Service recognized that certain indirect impacts of critical habitat designation 

on oil and gas and other development could occur, such as litigation-related delay and other 

financial impacts.  See, e.g., PBCH0045498-45504(FR) (Resp. to Cmt. 58-92). 

3. Consideration of Comments on the Proposed Designation 

 In addition to a full consideration of economic and other impacts, the Service conducted 

an extensive process to fully involve all interested parties in the critical habitat designation.  As 

set forth below, the Service reached out to and received input from, among others: (1) 

independent scientific peer reviewers; (2) the U.S. Marine Mammal Commission; (3) the State of 

Alaska; (4) Alaska Native communities and representatives; (5) the oil and gas industry; and (6) 

other members of the public.  
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 The Service solicited written comments during two periods.  The first comment period 

began with publication of the proposed critical habitat rule in October 2009 and ran for 60 days.  

74 Fed. Reg. 56,058 (Oct. 29, 2009).  When the draft economic analysis was issued in May 2010, 

the Service re-opened the comment period for another 60 days.  75 Fed. Reg. 24,545 (May 5, 

2010).  In connection with these comment opportunities, the Service contacted appropriate 

Federal, State, and local agencies; Alaska Native organizations; and other interested parties and 

invited them to comment on the proposed designation and the draft economic analysis (DEA).  

PBCH0045486(FR).  The State of Alaska, members of the oil and gas industry, and Alaska 

Native organizations and corporations all submitted substantial comments, and the Final Rule 

and other record documents reflect extensive consideration of these comments.  PBCH45488-

504(FR)(Resp. to Cmt. 13-91). 

 At the request of Plaintiff ASRC and others, two public hearings regarding the proposed 

designation were held, one in Anchorage, Alaska, on June 15, 2010, and another in Barrow, 

Alaska, on June 17, 2010.  PBCH0045486(FR); PBCH0023913.  The two hearings were 

announced in the Federal Register as well as in local newspapers.  PBCH0045486(FR).  The 

Service established teleconferencing capabilities for the Barrow hearing to allow outlying 

villages and other parties the opportunity to provide oral testimony.  Id.  The communities of 

Kotzebue and Little Diomede participated in this public hearing via teleconference.  Id.; see also 

PBCH0045526(FR) (stating that the Service invited 15 villages to participate in the 

teleconference and present oral statements).  State of Alaska representatives were present at the 

hearings in Barrow and Anchorage and provided testimony.  PBCH0032310-12, 32313-355, 

32403-441. 

 In addition to these public hearings, the Service made other efforts to reach out to 

interested stakeholders.  Information on the proposed critical habitat designation was presented 

at the Inuvialuit Game Council and North Slope Borough meeting on April 29, 2009, in Barrow, 

Alaska; the Alaska Nanuuq Commission6 meeting on August 25-26, 2009, in Nome, Alaska; and 

the North Slope Borough on March 1, 2010, in Barrow.  PBCH0045486(FR).  Among other 

steps, the Service contacted all Alaska Native communities potentially affected by the proposed 
                                                 

6 The Nanuuq Commission, established in 1994, is a Tribally Authorized Organization 
created to represent the interests of subsistence users and Alaska Native polar bear hunters when 
working with the Federal Government on the conservation of polar bears in Alaska.  
PBCH0045526(FR). 
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designation and met with the Alaska Nanuuq Commission and the North Slope Borough.  

PBCH0045523(FR).  As a result of these efforts, the Service received comments describing 

tribal management concerns and other information.  Id.  The Service’s economic experts also 

reached out to, among others, representatives of Plaintiffs ASRC and the Ukpeakgvik Inupiat 

Corporation and State of Alaska’s Department of Natural Resources, Division of Oil and Gas.  

PBCH0022759-60, 22882, 31279.  Many other interactions occurred between the Service (or its 

economic experts) and interested parties including Alaska Natives and their corporations and the 

State of Alaska.  PBCH0045497(FR) (Resp. to Cmt. 54-55).7 

With respect to independent scientific peer review, the Service obtained the input of two 

individuals with scientific expertise that included familiarity with polar bear, the geographic 

region in which it occurs, conservation biology principles, and the subsistence and cultural needs 

of Alaska Natives.  PBCH0045487(FR).  The peer reviewers suggested some clarifications or 

revisions to the Service’s explanation of the scientific basis for the critical habitat rule.  

PBCH0045487-88(FR).  However, both peer reviewers found the Service’s designation 

supported by the available science and neither identified any areas improperly included in the 

proposed designation.  PBCH0026016-17 (stating that, “[i]n my professional opinion, all of the 

proposed critical habitats are essential for the long term conservation and protection of polar 

bears within the United States”); PBCH0027247-48 (stating that, “I agree in the overall 

conclusions regarding the three critical habitat [units],” and “I think you presented the state of 

knowledge in a reasonable way”). 

The U.S. Marine Mammal Commission (“MMC”) also submitted comments in support of 

the proposed designation.  PBCH0054774-91.  MMC is an independent agency of the U.S. 

government established under the MMPA to review and provide advice regarding the 

conservation policies and programs of federal agencies with respect to marine mammals like the 

polar bear.  See 16 U.S.C. § 1401, 1402.  The MMPA requires the Service to consider MMC’s 

recommendations and to explain its reasoning if they are not followed. 16 U.S.C. § 1402(d).  In 

                                                 
7 See, e.g., PBCH0021192 (list of contacts including many representatives of the State of 

Alaska and Alaska native organizations and corporations); PBCH0037519 (e-mail traffic 
between the Service and the North Slope Borough planning department regarding maps and 
village boundaries); PBCH0022882 (contacts with State of Alaska Department of Natural 
Resources), PBCH0033241-42 (discussions between the State of Alaska and the Service 
regarding state role). 
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its comments on the proposed critical habitat designation for the polar bear, MMC acknowledged 

that the Service faced “unique challenges” given polar bears’ “extensive ranges” and the 

“dynamic” nature of the sea ice.  PBCH0054776.  MMC stated that  

[a]lthough the area being proposed . . . is large, the Commission concurs that , 
because of the large inter-annual variation in the distribution of different sea ice 
habitat types and the large areas that individual polar bears use each year, all of 
these areas constitute important habitat that, for one reason or another, is essential 
for the conservation of polar bears.  
 

PBCH0054775.  MMC found that designation of the other two critical habitat units was “more 

straightforward” because barrier islands are important for polar bear denning, resting, and 

movements, and the denning unit on the North Slope includes “primary denning habitat, without 

which the conservation of these populations would be impossible.”   PBCH0054776.  MMC also 

agreed that the proposed designation includes essential habitat features that “may” require 

special management, although it questioned whether the type of “detailed review” performed by 

the Service on this issue was necessary for a species like the polar bear that is threatened by 

continuing habitat loss.  PBCH0054778. 

STANDARD OF REVIEW 

 The Service’s designation of critical habitat for the polar bear is reviewed under the 

standards of the Administrative Procedure Act (“APA”), 5 U.S.C. § 706.  Claims subject to the 

APA standard of review are appropriately decided on the basis of an existing administrative 

record, without trial or discovery, and therefore are properly decided on summary judgment.  

Umpqua Watersheds v. United States, 725 F. Supp. 2d 1232, 1237 (D. Or. 2010) (citing 

Occidental Eng'g Co. v. INS, 753 F.2d 766, 769 (9th Cir. 1985)). 

Under the APA standard of review, a plaintiff must satisfy a “high threshold” to establish 

that agency action is unlawful: “An agency’s decision may be set aside only if it is ‘arbitrary, 

capricious, an abuse of discretion, or otherwise not in accordance with law.’”  River Runners for 

Wilderness v. Martin, 593 F.3d 1064, 1068-70 (9th Cir. 2010) (quoting 5 U.S.C. § 706(2)(A)).  

In recent years, the Ninth Circuit has affirmed the narrow and deferential nature of that APA 

standard.  See, e.g., Lands Council v. McNair, 537 F.3d 981, 988 (9th Cir. 2008) (en banc) 

(overturning prior jurisprudence that had “shifted away from the appropriate standard of 

review”).  The Court’s role is “not to make its own judgment” on the matters considered and 

resolved by the agency, as the APA simply “does not allow the court to overturn an agency 
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decision because it disagrees with the decision.”  River Runners, 593 F.3d at 1070.  To the 

contrary, the reviewing court’s only “task is simply to ensure that the agency ‘considered the 

relevant factors and articulated a rational connection between the facts found and the choices 

made.’”  Northwest Ecosystem Alliance v. FWS, 475 F.3d 1136, 1140 (9th Cir. 2007). 

Under the APA standard, courts are to be particularly deferential where “the agency is 

‘making predictions, within its area of special expertise, at the frontiers of science,’” Lands 

Council, 537 F.3d at 987, quoting Forest Guardians v. U.S. Forest Serv., 329 F.3d 1089, 1099 

(9th Cir. 2003).  A court “must look at the decision not as the chemist, biologist or statistician 

that courts are qualified neither by training nor experience to be, but as a reviewing court 

exercising its narrowly defined duty of holding agencies to certain minimal standards of 

rationality.”  In re Polar Bear, 2011 WL 5022771 at *15 (quoting Ethyl Corp. v. EPA, 541 F.2d 

1, 36 (D.C. Cir. 1976)).  In such situations, courts are to “defer to the agency’s interpretation of 

equivocal evidence, so long as it is reasonable.”  Central Arizona Water Conservation Dist. v. 

EPA, 990 F.2d 1531, 1540 (9th Cir. 1993)(citation omitted); see also Modesto Irrigation Dist. v. 

Gutierrez, 619 F.3d 1024, 1036 (9th Cir. 2010) (courts must uphold reasonable agency action 

“even if the administrative record contains evidence for and against its decision”)(quoting Trout 

Unlimited v. Lohn, 559 F.3d 946, 958 (9th Cir. 2009)).  Moreover, courts must not draw new 

conclusions from a “battle of the experts,” rather than affording the underlying agency decision 

the proper level of deference.  Lands Council v. Powell, 395 F.3d 1019, 1030 (9th Cir. 2005); see 

also Marsh v. Oregon Natural Res. Council, 490 U.S. 360, 378 (1989) (“an agency must have 

discretion to rely on the reasonable opinions of its own qualified experts even if, as an original 

matter, a court might find contrary views more persuasive.”) 

 The Service has considerable discretion in determining what constitutes the “best 

scientific data available” for designating critical habitat.  16 U.S.C. § 1533(b)(2).  This best 

available data requirement means that the Service is not required to generate new studies or data; 

it “merely prohibits [an agency] from disregarding available scientific evidence that is in some 

way better than the evidence [it] relies on.”  Kern County Farm Bureau v. Allen, 450 F.3d 1072, 

1080 (9th Cir. 2006) (citation omitted) (emphasis added); see also Center for Biological 

Diversity v. Lohn, 296 F. Supp. 2d 1223, 1236 (W.D. Wash. 2003) (agency “is not obliged to 

conduct independent studies to improve upon the best available science or to resolve 

inconclusive aspects of the scientific information”) (citation omitted).  “When an agency relies 
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on the analysis and opinion of experts and employs the best evidence available, the fact that the 

evidence is ‘weak,’ and thus not dispositive, does not render the agency’s determination 

‘arbitrary and capricious.’” Greenpeace Action v. Franklin, 14 F.3d 1324, 1336 (9th Cir. 1992) 

(citations omitted). 

ARGUMENT 

I. DESIGNATING CRITICAL HABITAT FOR THE POLAR BEAR IS PRUDENT 
AND REQUIRED BY LAW 

We first address ASRC’s argument that designating critical habitat for the polar bear is 

“not prudent.”  ASRC Br., ECF No. 56, at 36.  While AOGA and Alaska do not make this 

argument directly, it is implied in all three Plaintiffs’ central theme:  that the Service’s 

designation of critical habitat for the polar bear has little or no conservation value given existing 

protections for the species, but has a large economic impact on oil and gas production and local 

development, and therefore the Service acted arbitrarily and capriciously in designating critical 

habitat as it did.  This argument, whether express or implied, has no merit.  The administrative 

record clearly shows that the designation of critical habitat is important for the conservation of 

the polar bear, required by law, and expected to impose relatively modest additional regulatory 

burdens, given the protections that are already provided for the polar bear under the MMPA and 

as a result of listing under the ESA.  As discussed below, infra Argument § III.B.1, the Service 

nevertheless fully considered the potential for delay and other costs in designating critical habitat 

for the polar bear, which is all that the ESA and the Service’s regulations require.   16 U.S.C. § 

1533(b)(2), 50 C.F.R. § 424.12(a) (both requiring the Service to “tak[e] into consideration” 

economic and other impacts.) 

ASRC makes two arguments regarding the prudency of the critical habitat designation, 

both of which fail.  First, ASRC claims that the critical habitat designation is invalid because the 

Service failed to make an express finding that designating critical habitat for the polar bear is 

“prudent.”  ASCR Br. at 33-35.  Second, ASRC argues that, even if the Service made such a 

finding, it was arbitrary and capricious.  Id. at 35-37.  As explained below, both of these 

arguments fail because Congress did not require the Service to make an express finding that 

critical habitat is “prudent” as a prerequisite to designation.  Rather, the ESA and implementing 

regulations require designation of critical habitat unless the Service makes the opposite finding 

that designation is “not prudent.”  In any event, the Service clearly found that designating critical 

habitat for the polar bear is prudent and explained why in the Final Rule.  Because no affirmative 
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prudency finding is required, no consideration of the merits of the Service’s conclusion in this 

regard is appropriate or necessary.  But even were the Court to review the reasonableness of the 

Service’s prudency finding, that finding is consistent with the case law and easily meets the 

deferential standard of review.  In contrast, ASRC’s arguments are contrary to Congressional 

intent and Ninth Circuit case law. 

A. An Affirmative Prudency Finding Is Not a Prerequisite to Designating 
Critical Habitat 

As sole purported support for its argument that an express and affirmative prudency 

finding is a prerequisite to designation, ASRC cites Section 4(a)(3)(A) of the ESA, 16 U.S.C. 

§1533(a)(3)(A).  ASRC Br. at 33.  This provision states that: 

The Secretary, by regulation promulgated in accordance with subsection (b) of this 
section and to the maximum extent prudent and determinable— 
 

(A) shall, concurrently with making a determination under paragraph (1) 
that a species is an endangered species or a threatened species, designate 
any habitat of such species which is then considered to be critical habitat . 
. . . 

 
16 U.S.C. § 1533(a)(3)(A) (emphasis added).  This language—by use of the word “shall”— 

makes designation of critical habitat “mandatory” to the maximum extent prudent.  See Center 

for Biological Diversity v. FWS, 450 F.3d 930, 935-37 (9th Cir. 2006).  But nothing in the plain 

language requires the Service to make an express finding that designation is prudent or to explain 

its reasoning for such a finding.  ASRC is trying to insert a requirement that simply does not 

appear in the statutory language.  

In its regulations, the Service has interpreted 16 U.S.C. § 1533(a)(3) not to require an 

affirmative prudency finding before designating critical habitat.  Specifically, the applicable 

regulation, which ASRC does not challenge, requires the Service to explain only its reasons for 

not designating critical habitat, i.e., to identify the reasons for finding that designation of critical 

habitat is “not prudent” or “not determinable.”  50 C.F.R. § 424.12(a) (“If designation of critical 

habitat is not prudent or if critical habitat is not determinable, the reasons for not designating 

critical habitat will be stated in the publication of proposed and final rules listing a species.”) 

(emphasis added).  The regulations also define the terms “not prudent” or “not determinable,” 

but do not provide any definition of when designation is “prudent” or “determinable” —because 

no such finding is required.  50 C.F.R. § 424.12(a)(1)-(2). 

Case 3:11-cv-00025-RRB   Document 64   Filed 02/17/12   Page 35 of 133



Alaska Oil and Gas Ass’n, et al. v. Salazar, et al., No. 3:11-00025-RRB 
Fed. Defs.’ Opp. to Pls.’ Mots. for Summ. J. and Cross-Mot. for Summ. J. Page 23 

The Service’s interpretation of the statute and its regulations are entitled to deference.   

Under Chevron U.S.A. v Natural Res. Def. Council, 467 U.S. 837, 843 (1984), “a high degree of 

deference” is afforded to an agency’s interpretation of statutes and regulations that it is charged 

with administering.   See Natural Res. Defense Council v. U.S. Dep’t of Interior, 113 F.3d 1121, 

1124 (9th Cir. 1997).  Agency interpretations of statutes are affirmed unless “contrary to clear 

Congressional intent.”  Id.  The Service’s interpretation—that critical  habitat is mandatory in the 

absence of an express “not prudent” finding—is entirely consistent with Congressional intent.  

Congress intended designation of critical habitat to occur except in “rare circumstances.”  H.R. 

Rep. 95-1625 at 17 (1978), reprinted at 1978 U.S.C.C.A.N. 9453, 9467 (“The committee intends 

that in most situations the Secretary will . . . designate critical habitat at the same time that a 

species is listed as either endangered or threatened.  It is only in rare circumstances where the 

specification of critical habitat concurrently with the listing would not be beneficial to the 

species.”); see Natural Res. Def. Council, 113 F.3d at 1126 (9th Cir. 1997) (noting that the 

legislative history “leaves little room for doubt regarding the intent of Congress” —designation 

must occur “absent extraordinary circumstances”) (citation omitted); Enos v. Marsh, 769 F.2d 

1363, 1371 (9th Cir. 1985) (holding that the Secretary “may only fail to designate a critical 

habitat under rare circumstances”).  Thus, it makes perfect sense for the Service to adopt a 

regulation whereby it designates critical habitat unless it finds unusual circumstances warranting 

a “not prudent” finding. 

Not only is ASRC’s argument unsupported by the statute and directly contrary to the 

applicable regulation, it also has no support in the case law.  ASRC does not cite any case 

requiring the Service to make an affirmative prudency finding before designating critical habitat, 

or overturning a critical habitat designation on the grounds that the Service failed to make or 

explain such a finding.8  To the contrary, Ninth Circuit law supports the Service’s interpretation.  

As noted above, the Ninth Circuit has held that 16 U.S.C. § 1533(a)(3) makes designation of 

critical habitat “mandatory” by the use of the words “shall . . . designate,” while indicating that 
                                                 

8 ASRC cites to Center for Biological Diversity v. Kempthorne, 607 F. Supp. 2d 1078 (D. 
Ariz. 2009).  But that case does not find any requirement to make an affirmative prudency 
finding.  Rather, it found arbitrary and capricious the Service’s finding that designating critical 
habitat for a particular species was “not prudent.”  ASRC also cites Pacific Coast Fed’n of 
Fisherman’s Ass’ns v. Gutierrez, 606 F. Supp. 2d 1122 (E.D. Cal. 2008), but that decision is 
inapposite because it involved a challenge to an ESA Section 7 biological opinion, not any 
Service determination to designate or not designate critical habitat. 

Case 3:11-cv-00025-RRB   Document 64   Filed 02/17/12   Page 36 of 133



Alaska Oil and Gas Ass’n, et al. v. Salazar, et al., No. 3:11-00025-RRB 
Fed. Defs.’ Opp. to Pls.’ Mots. for Summ. J. and Cross-Mot. for Summ. J. Page 24 

the statutory language “to the maximum extent prudent and determinable” allows deviation from 

the general rule only where the Service makes “express findings” that designation is “not 

prudent” or “not determinable.”  Center for Biological Diversity v. FWS, 450 F.3d at 935 & n.7.  

See also Natural Res. Defense Council, 113 F.3d at 1127 (“[t]he Act provides that designation of 

critical habitat is necessary except when designation would not be ‘prudent’ or ‘determinable,’” 

i.e., absent a “not prudent” finding, designation is legally required). 

B. The Service Reasonably Found That Critical Habitat for the Polar Bear Is 
Prudent 

While no affirmative prudency finding is required and therefore the Court need not 

further consider this issue, the Service found that designation of critical habitat for the polar bear 

is prudent, and that finding is reasonable and consistent with Congressional intent and the case 

law.  

As noted above, the applicable ESA regulation provides that “[i]f designation of critical 

habitat is not prudent or if critical habitat is not determinable, the reasons for not designating 

critical habitat will be stated in the publication of proposed and final rules listing a species.”  50 

C.F.R. § 424.12(a) (emphasis added).  In accordance with this regulation, in its proposed and 

final listing rules for the polar bear, the Service found and explained that critical habitat was then 

“not determinable” because more analysis was needed to determine the species’ critical habitat 

needs.  72 Fed. Reg. 1,064, 1,096-97 (Jan. 9, 2007); Final Listing Rule, 73 Fed. Reg. 28,212, 

28,297-98.  By contrast, in its proposed and final listing rules, the Service did not find that 

designation was “not prudent”—as would have been required by 50 C.F.R. § 424.12(a) if the 

Service had concluded that designation was “not prudent.”  In other words, operating within the 

context of the applicable regulation, the Service concluded at the time of listing that critical 

habitat is prudent.  See also PBCH0045486(FR) (stating that in its final listing rule the Service 

“determined that critical habitat for the polar bear was prudent, but not determinable”).  Thus, 

ASRC is simply wrong in asserting that the Service did not find that designating critical habitat 

is prudent.  The Service acted consistently with the requirements of its regulations, which ASRC 

ignores.  Moreover, after listing, the Service then went on to propose and finalize critical habitat 

rules for the polar bear.  The Service plainly would not have done so had it not concluded that 

designation is prudent. 

The Service also explains fully in the final rule why designation of critical habitat is 

beneficial for the polar bear and thus prudent.  PBCH0045488, 45520(FR).  While neither the 
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statute nor the Service’s regulations define “prudent,” the Service’s regulations define “not 

prudent” as “increas[ing] the degree of [takings] threat to the species” or “not  . . . beneficial to 

the species.”  50 C.F.R. § 424.12(a)(1).  See also 49 Fed. Reg. 38,900, 38,903 (Oct. 1, 1984) (the 

Service will forgo designation under its regulations “[i]n those cases in which the possible 

adverse consequences would outweigh the benefits of designation”).  Here, the Service did not 

find adverse consequences from the designation that would outweigh the benefits of designation.  

The Service found that, while critical habitat is not expected to result in “significant additional 

conservation measures” for the polar bear given the “current conservation measures under 

Section 7 of the Act [i.e., the no-jeopardy requirement] and the [MMPA],” “critical habitat 

designation increases the protections afforded a listed species by focusing attention on the 

species’ habitat needs, and by ensuring that Federal agency actions do not destroy or adversely 

modify designated areas.”  PBCH0045488(FR).  The Service also found that critical habitat was 

necessary to protect the polar bear’s habitat in the face of climate change.  Id.  The Service 

further explained that critical habitat serves other purposes that promote polar bear conservation: 

Because the critical habitat process includes multiple public comment periods, 
opportunities for public hearings, and announcements through local venues, 
including radio and other news sources, the designation of critical habitat provides 
numerous occasions for public education and involvement.  Through these 
outreach opportunities, landowners, State agencies, and local governments can 
become more aware of the plight of listed species and conservation actions 
needed to aid in species recovery.  This helps focus and promote conservation 
efforts by other parties by clearly delineating areas of high value for polar bears in 
Alaska, and may assist land owners and managers in developing conservation 
management plans for identified areas, as well as for any other identified 
occupied habitat or suitable habitat that may not be included in the areas the 
Service identifies as meeting the definition of critical habitat.  Including lands in 
critical habitat also would inform State agencies and local governments about 
areas that could be conserved under State laws or local ordinances.  
 

PBCH0045520(FR).  These findings are reasonable and amply satisfy the deferential standard of 

review. 

Indeed, courts have recognized the importance of critical habitat to species conservation, 

citing many of the reasons identified by the Service here.  Conservation Council for Hawaii, 2 F. 

Supp. 2d at 1286-88 (finding that critical habitat identifies the areas most important to the 

species in a comprehensive and public way); Center for Biological Diversity v. Norton, 240 F. 

Supp. 2d 1090, 1102 (D. Ariz. 2003) (identification of important habitat otherwise would occur 
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through “piecemeal” Section 7 consultation process not open to the public).  The National 

Marine Fisheries Service (“NMFS”)—the other main federal agency charged with administering 

the ESA—also has found that critical habitat is beneficial for species within its purview for many 

of the same reasons found by the Service, including for species like the polar bear that are 

already protected by the MMPA.  See Designation of Critical Habitat for Cook Inlet Beluga 

Whale, 76 Fed. Reg. 20,180, 20,191 (April 11, 2011) (Resp. to Cmt. 54). 

In arguing that designation is not prudent, ASRC ignores the Service’s findings, fully 

described in the administrative record, concerning the conservation value of designating critical 

habitat for the polar bear.  ASRC claims that the designation is not prudent and will be 

“detrimental to polar bears” because it allegedly has “negligible conservation benefits” while 

“severely impair[ing]” the Service’s working relationship with Alaska Natives, whose 

“cooperation” is “most essential for any conservation efforts involving polar bears.”  ASRC Br. 

at 36-37.  In arguing that the designation will have “negligible benefits,” ASRC cites the FEA’s 

conclusion that critical habitat is not expected to result in changes to polar bear conservation 

requirements, given the existing regulatory baseline including the no-jeopardy requirement of 

ESA Section 7 and the take prohibitions of the ESA and the MMPA.  Id. (citing 

PBCH0041501(FEA)); see also PBCH0045488 (FR)(Service finding that critical habitat is not 

expected to result in “significant additional conservation measures,” i.e., additional requirements 

for landowners or affected industry).  However, as the Service explained, that does not mean 

critical habitat has no conservation value.  PBCH0045488(FR).  Critical habitat provides 

protection from any project or development that might constitute adverse modification.  Id.  

Further, critical habitat has other value for listed species beyond protecting against adverse 

modification, as the Service explained.  PBCH0045520(FR). 

ASRC’s “negligible benefits” argument also ignores and is wholly at odds with the ample 

body of case law in this Circuit holding that designation of critical habitat need not confer 

significant additional conservation benefits to, nevertheless, qualify as “prudent.”  In the 1990s, 

the Service found that designating critical habitat was “not prudent” for many species because it 

did not add significant new protections or conservation measures beyond those already afforded 

by listing under the ESA.  See 64 Fed. Reg. 31,871, 31,872 (June 14, 1999)(explaining the 

Service’s prior position and noting that the Service faced legal challenges to its numerous “not 

prudent” determinations).  The Ninth Circuit flatly rejected this rationale for not designating 
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critical habitat, pointing to Congress’ clear intent that critical habitat be designated absent “rare” 

circumstances.  See Natural Res. Def. Council, 113 F.3d at 1125-27 (rejecting the Service’s 

finding that critical habitat was “not prudent” because it would “not appreciably benefit the 

species” and because existing state protections were stronger).  Other courts in this Circuit have 

rejected this “no appreciable benefit” argument, citing the Ninth Circuit’s decision in Natural 

Res. Def. Council.9  ASRC pretends that none of this happened and asks the Court to adopt the 

same rejected “negligible benefits” line of argument. 

ASRC’s argument also is contrary to Congressional intent.  As the Ninth Circuit has held, 

Congress has mandated designation of critical habitat except in “rare” or “unusual 

circumstances.”  Natural Res. Def. Council, 113 F.3d at 1125-26.  There is nothing “rare” or 

“unusual” about the Service’s finding that critical habitat for the polar bear is not expected to 

result in significant additional conservation requirements, given existing protections under the 

ESA and the MMPA.  PBCH0045488(FR).  Once a species is listed, ESA Section 7(a)(2) 

requires federal agencies to consult with the Service to insure their actions do not jeopardize 

listed species.  Impacts to a listed species’ habitat obviously can jeopardize a species.   Thus, all 

listed species enjoy strong baseline protections of their habitat from the Section 7 jeopardy bar, 

regardless of the designation of critical habitat.  And given the importance of habitat to most 

listed species, the standards for evaluating jeopardy and adverse modification of critical habitat 

can be the same or substantially overlapping in many cases.  See, e.g., Pacific Coast Fed’n of 

Fisherman’s Ass’ns, 606 F. Supp. 2d at 1250 (treating the jeopardy and adverse modification 

analysis as the same given the importance of habitat).10  Listed species also frequently enjoy 

                                                 
9 See, e.g., Conservation Council of Hawaii, 2 F. Supp. 2d at 1285-87 (rejecting “not 

prudent” finding based on argument that that designation “would result in little benefit”); Center 
for Biological Diversity v. Norton, 240 F. Supp. 2d at 1101, n.3 (rejecting the Service’s argument 
that designation was “not prudent” because it “likely will not require any additional restrictions 
for section 7 consultations”); Center for Biological Diversity v. Kempthorne, 607 F. Supp. 2d at 
1091 (noting that the Ninth Circuit has made clear that “‘[n]either the Act nor the implementing 
regulations sanctions [non-designation] of habitat when designation would be merely less 
beneficial to the species than another type of protection.’”). 

10 Notwithstanding that potential overlap, we note that the jeopardy and adverse-modification 
standards are different, and their application can in some circumstances lead to different results.  
Nothing in the statute or regulations, however, suggests that the degree of overlap between these 
standards with respect to a particular species is determinative of whether the general statutory 
imperative of designation of critical habitat applies.  In contrast, the degree of overlap is relevant 
to the consideration of impacts of the designation under ESA Section 4(b)(2). 
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protections under other statutes or regulatory regimes, as the polar bear does under the MMPA.  

Thus, if accepted, ASRC’s argument—and the similar arguments made by AOGA—would have 

the effect of making critical habitat unlawful in many cases, a result entirely at odds with 

Congressional intent that critical habitat be designated absent unusual or rare circumstances.  

Natural Res. Def. Council, 113 F.3d at 1125-26.11 

As noted above, ASRC also claims that the designation is “not prudent” because it will 

damage the Service’s working relationship with Alaska Natives.  Specifically, ASRC argues that 

the designation has “alienated and antagonized” Alaska Natives because of its “potentially 

catastrophic” economic impact on them.  ASRC Br. at 8-9, 35-37.  This argument fails for a 

series of reasons.  

First, economic impacts on Alaska Natives are more properly considered in the context of 

the Service’s consideration of economic and other impacts of the designation under ESA Section 

4(b)(2).  16 U.S.C. § 1533(b)(2).  As discussed more fully below, infra Argument § III and IV, 

ESA Section 4(b)(2) requires the Service to “tak[e] into consideration” economic and other 

impacts, and provides that the Service “may” exclude areas following this consideration.  16 

U.S.C. § 1533(b)(2) (emphasis added).  However, Congress made clear that the Service “is not 

required to give economics or any other ‘relevant impact’ predominant consideration in his 

specification of critical habitat.”  H.R. Rep. No. 95-1625, at 17 (1978), 1978 U.S.C.C.A.N. 9453, 

9467.  Instead, “[t]he consideration and weight given to any particular impact is completely 

within the Secretary’s discretion.”  Id. (emphasis added).  See also Home Builders’s Ass’n v. 

FWS, No. CIV S-05-629WBSGGH, 2006 WL 3190518 (E.D. Cal. Nov. 2, 2006) (quoting this 

legislative history); Fisher v. Salazar, 656 F. Supp. 2d 1357, 1368 (N.D. Fla. 2009) (citing the 

                                                 
11 Plaintiff AOGA similarly argues that the Service should not have designated critical 

habitat for the polar bear because of existing protective measures, mainly those afforded under 
the “take” restrictions of the MMPA.  AOGA Br. at 23-24, 31-33.  But instead of claiming that 
existing measures require a “not prudent” finding, AOGA argues that these measures mean the 
Service cannot find that the habitat features essential to polar bear conservation “may require 
special management,” as required by the ESA.  Id.  As explained below, infra Argument § II.D, 
this argument fails for multiple reasons.  But apart from those reasons, AOGA’s argument is not 
meaningfully different than ASRC’s argument that critical habitat is “not prudent.”  Both 
arguments if accepted could make it unlawful to designate critical habitat for many listed species 
because all listed species enjoy strong baseline protections of their habitat from the ESA Section 
7 jeopardy bar, and many listed species also are protected by other federal, state, or local laws. 
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same).12  Thus, Congress afforded the Service wide discretion in weighing impacts of critical 

habitat and did not require the Service to forgo designation of critical habitat (or to exclude 

particular areas) based on economic or other impacts.  Indeed, as explained below, infra 

Argument § IV.A, two district courts have held that Service decisions not to exclude areas from 

critical habitat are judicially unreviewable. 

Moreover, in the Final Rule, the Service fully addressed ASRC’s “alienation” argument 

and reasonably concluded that the designation would not harm the Service’s working 

relationship with Alaska Natives.  PBCH0045494-95(FR) (Resp. to Cmt. 45).  First, ASRC’s 

argument is hollow because, as discussed fully below, infra Argument § IV.C.2., the Service 

excluded all local communities from the designation.  As a result, the designation has no impact 

on projects within existing communities.  The Service did determine to include undeveloped land 

outside of local communities in the designation, but as the Service explained, “the establishment 

of critical habitat does not, on its own, prohibit development of any kind.  It simply ensures 

consultation with Federal action agencies on actions that may affect designated critical habitat if 

a Federal nexus in the project exists.”  PBCH0045494-95(FR) (Resp. to Cmt. 45); see also 

PBCH0045493(FR) (Resp. to Cmt. 37). 

The Service’s finding is supported by the record and the law.  Nothing in the Act or the 

Service’s ESA consultation process forecloses development within critical habitat.  ESA Section 

7(a)(2) requires only that federal action agencies insure that they do not jeopardize listed species 

or adversely modify their critical habitat.  16 U.S.C. § 1536(a)(2). The Service’s Consultation 

Handbook further states that adverse modification is to be analyzed in terms of the proposed 

action’s impact on the ability of the critical habitat designation as a whole to function for the 

                                                 
12 The requirement to take economic and other impacts into consideration was added in the 

1978 Amendments to the Act.  Pub. L. No. 95–632, § 11 (1978).  When first introduced in bill 
language, the requirement applied to critical habitat only for invertebrate species.  1978 
U.S.C.C.A.N. 9466-67.  However, it was later expanded and enacted to cover critical habitat for 
all species.  Pub. L. No. 95–632, § 11 (1978).  As the legislative history to this amendment 
shows, Congress was trying to rectify the then-existing situation where the Service was 
prohibited from considering economic impacts in designating critical habitat.  1978 
U.S.C.C.A.N. 9460, 9466.  Congress changed the law to permit and indeed require consideration 
of impacts, but left complete discretion to the Service regarding the weight to be given to 
impacts.  Id. at 9467. 
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species—not whether some area within the designation would be adversely affected.13  The 

Ninth Circuit has twice upheld the Service’s approach.  Rock Creek Alliance, 663 F.3d 439 

(Service “did not err by conducting a large-scale analysis and by relying on the relative size of 

Rock Creek critical habitat to evaluate the mine’s impact”); Butte Envt’l Council, 620 F.3d at 

948.  In this case, the FEA finds that the large scale of the designation “makes it difficult to 

foresee any proposed activity potentially limiting the ability of the area to provide polar bear 

support functions.”  PBCH0041501(FEA).  In addition, the U.S. Army Corps of Engineers has 

agreed that the designation is unlikely to affect issuance of Clean Water Act Section 404 permits 

for projects—which is the usual way that local construction might become subject to the ESA 

consultation process.  PBCH0041603(FEA). 

ASRC also cites nothing in the ESA, the case law, or the legislative history suggesting 

that the mere opposition or “alienation” of a group important to species conservation compels a 

“not prudent” finding.  If that was the case, any local entity opposed to critical habitat that was 

important to a listed species’ conservation—such as private landowners or a state or local 

government—could block the Service’s designation of critical habitat.  Congress plainly did not 

intend to tie the Service’s hands in this way whenever there is opposition to critical habitat 

(which is not unusual).  As noted above, Congress intended the Service to have “complete[]” 

discretion regarding the “consideration and weight given to any particular impact.”  H.R. Rep. 

No. 95-1625, at 17, 1978 U.S.C.C.A.N. 9453, 9467; Home Builders’s Ass’n v. FWS, 2006 WL 

3190518; Fisher, 656 F. Supp. 2d at 1368.  See also H.R. Rep. No. 95-1625 at 16; 1978 

U.S.C.C.A.N. 9466 (“The phrase ‘to the maximum extent prudent is intended to give the 

Secretary the discretion to decide not to designate critical habitat concurrently with the listing 

where it would not be in the best interests of the species to do so.”) (emphasis added). 

Here, acting within the broad discretion afforded by Congress, the Service reasonably 

found that it would be in the best interests of the species to designate critical habitat for reasons 

                                                 
13 See Consultation Handbook at 4-36 (adverse effects on “constituent elements or segments 

of critical habitat” generally do not result in adverse modification unless they are likely to 
“appreciably diminish the capability of the critical habitat to satisfy essential requirements of the 
species”) (emphasis added).  The Consultation Handbook is available at 
www.fws.gov/endangered/esa-library/pdf/esa_section7_handbook.pdf  (last visited Feb. 16, 
2012).  Consistent with Local Rule 7.1(d), Federal Defendants have attached the Consultation 
Handbook as Exhibit 1 to this document and will also file a separate motion asking the Court to 
take judicial notice of it. 
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that are clearly articulated in the Final Rule and are consistent with Congressional intent and the 

case law.  PBCH0045488, 45520(FR).  Thus, even assuming that the Court finds that an 

affirmative prudency finding is required and reviews the Service’s finding, the Court should 

defer to the Service’s reasonable conclusion that designation is prudent.  Under the deferential 

APA standard of review, the Court is not empowered to substitute its judgment for that of the 

agency.  River Runners for Wilderness, 593 F.3d at 1070. 

II. THE CRITICAL HABITAT DESIGNATION FOR THE POLAR BEAR 
COMPORTS WITH ALL COMPONENTS OF THE DEFINITION OF 
“CRITICAL HABITAT” 

 
 The ESA defines “critical habitat” as  
 

(i) the specific areas within the geographical area occupied by the species, at the 
time it is listed in accordance with the provisions of section 1533 of this title, on 
which are found those physical or biological features (I) essential to the 
conservation of the species and (II) which may require special management 
considerations or protection; and 
 
(ii) specific areas outside the geographical area occupied by the species at the 
time it is listed in accordance with the provisions of section 1533 of this title, 
upon a determination by the Secretary that such areas are essential for the 
conservation of the species. 

 
16 U.S.C. § 1532(5)(A).  In addition, “[e]xcept in those circumstances determined by the 

Secretary, critical habitat shall not include the entire geographical area which can be occupied by 

the threatened or endangered species.”  Id. § 1532(5)(C). 

 The Service’s designation of critical habitat for the polar bear fully comports with this 

definition.  Plaintiffs, primarily AOGA and Alaska, parse the various subparts of this definition 

and argue that the Service’s designation does not comply because areas in the designation 

allegedly are not occupied by the species, do not contain the physical or biological features 

essential to the conservation of the species, or do not require special management considerations 

or protection.   

 One overarching theme of these attacks concerns the size of the designation.  Plaintiffs 

question how such a large area can possibly be occupied by the species, contain the physical or 

biological features essential to the conservation of the species, and potentially require special 

management considerations or protection.  But the ESA does not dictate what the size of a 

designation should be.  Rather, such decisions are left to the expert agency’s judgment about the 
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needs of the particular species, based on the best scientific data available and after considering 

economic and other relevant impacts.  Thus, it is not surprising that a wide-ranging species such 

as the polar bear, one individual of which can range between 21,564 and 135,664 square miles, 

would require a sizeable critical habitat designation.  PBCH0045484(FR), 45490 (Resp. to Cmt. 

19).  Indeed, the Ninth Circuit has recognized that critical habitat designation “is a highly 

contextual and fact-dependent inquiry.”  Arizona Cattle Growers’ Ass’n v. Salazar, 606 F.3d 

1160, 1164 (9th Cir. 2010), cert. denied, 131 S. Ct. 1471 (2011).  Here, the record supports the 

Service’s rational determination that the designation meets all parts of the statutory definition.  

Plaintiffs’ arguments to the contrary are without merit. 

 A. The Designation Does Not Include the Entire Geographical Area Which Can  
  Be Occupied by the Polar Bear 
 
 AOGA begins by claiming the critical habitat designation is “unlawfully overbroad,” 

citing to the portion of the definition of critical habitat which states that “[e]xcept in those 

circumstances determined by the Secretary, critical habitat shall not include the entire 

geographical area which can be occupied by the threatened or endangered species.”  16 U.S.C. § 

1532(5)(C) (cited in AOGA Br., ECF No. 51, at 14).   By AOGA’s own accounting, however, 

the Service clearly did not run afoul of this statutory admonition, which, in any case, by its own 

terms is not an absolute prohibition.  AOGA Br. at 15 (the Service “designated ‘virtually all’ of 

the U.S. range of the polar bear”) (emphasis added).  Accordingly, AOGA’s argument should be 

rejected. 

   In the only reported decision on this issue, the court rejected a similar argument that the 

critical habitat designation for the Alameda whipsnake violated the prohibition against 

designating the entire geographical area that can be occupied by the species.  Home Builders 

Ass’n v. FWS, 268 F. Supp. 2d 1197, 1217 (E.D. Cal. 2003).  In that case, the Service pointed to 

information in the record showing that some areas with Alameda whipsnake sightings were not 

included in the designation and that only parts of Alameda and Contra Costa counties were 

included in the designation even though scientific literature identified all of these counties as 

Alameda whipsnake habitat.  Id.  Based on this evidence, the court found “that the Service 

designated as critical habitat less than the entire area that can be occupied by the snake and thus 

did not violate the letter of the law on this issue.”  Id.   
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 Thus, for AOGA to succeed on this argument, it would have to demonstrate that the 

Service included the entire geographical area which can be occupied by the polar bear in the 

critical habitat designation.  AOGA does not even attempt to do this, and for good reason.  To 

begin with, the polar bear is widely distributed throughout the Arctic in 19 recognized 

populations.  PBCH0045482(FR).  Yet, the critical habitat designation does not include any of 

the geographical areas which can be occupied by the polar bear that are outside of U.S. territory 

or waters.  See PBCH0045516(FR); 50 C.F.R. § 424.12(h).   

 Even within U.S. territory and waters, the Service did not include in its designation the 

entire geographical area which can be occupied by the polar bear.  The Service did not include in 

the sea-ice habitat unit those U.S. waters north of the 300-meter depth boundary in the Beaufort 

Sea -- which in fact are occupied by polar bears -- because the Service found that these areas do 

not contain sea-ice features essential to the species’ conservation.  PBCH004587(FR) (Resp. to 

Cmt. 7); PBCH0045491 (Resp. to Cmt. 28).  The Service also did not include in the terrestrial 

denning habitat unit all areas on the North Slope of Alaska that polar bears use for denning and 

did not include in that unit any denning habitat on the West coast of Alaska or west of the town 

of Barrow even though polar bears have used those areas for denning.  PBCH0045514-16(FR) 

(designated terrestrial denning habitat unit captured 95% of denning sites); PBCH0047384, 

47392; PBCH0045489(FR) (data demonstrating that polar bears have denned on West coast of 

Alaska but Service did not designate these areas as critical habitat).  Consequently, the Service’s 

designation of critical habitat for the polar bear satisfies 16 U.S.C. § 1532(5)(C) because the 

Service did not designate the entire geographical area which can be occupied by the species.14 

 

                                                 
14 In addition to its argument that the designation violates ESA Section 1532(5)(C), 

AOGA cites to a mishmash of other authorities and claims the designation is “overbroad” in 
violation of these authorities.  AOGA Br. at 15-16 (citing to ESA legislative history, 50 C.F.R. § 
424.12, Cape Hatteras Access Pres. Alliance v. U.S. Dep’t of Interior, 344 F. Supp. 2d 108, 123 
(D.D.C. 2004) (“CHAPA I”), and Alliance for the Wild Rockies v. Lyder, 728 F. Supp. 2d 1126, 
1142-43 (D. Mont. 2010)).  None of these authorities actually supports AOGA’s argument, 
however, for the same reasons provided here, i.e., the Service did not include all possible areas in 
the critical habitat designation.  Moreover, AOGA’s case citations are misplaced.  AOGA cites 
to these cases for the proposition that the Service cannot designate habitat without the physical or 
biological features essential to the conservation of the species.  AOGA Br. at 15, 16.  However, 
as will be discussed thoroughly below, all of the habitat designated for the polar bear does 
contain the physical or biological features essential to the conservation of the species.   
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B. All Areas Designated as “Critical Habitat” Were Occupied at the Time of 
Listing 

 
 Alaska next challenges the Service’s determination that all lands that the Service 

designated were “occupied” critical habitat.  Alaska Br., ECF No. 58, at 34-37.  The ESA clearly 

permits the Service to designate both occupied and unoccupied habitat.  16 U.S.C. § 

1532(5)(A)(i), (ii).  To designate occupied habitat, the Service must find that an area contains the 

features essential to the conservation of the species, whereas to designate unoccupied habitat, the 

Service must find that the area itself is essential.  Arizona Cattle Growers’ Ass’n, 606 F.3d at 

1163.  Here, the Service appropriately designated only occupied habitat.  Alaska’s arguments 

that the Service used the wrong legal standard for occupied habitat and failed to provide 

sufficient evidence of occupancy are belied by the record.  

  In Arizona Cattle Growers’ Ass’n, the Ninth Circuit upheld the Service’s designation of 

critical habitat for the Mexican spotted owl.  Of particular relevance here, the Court upheld the 

Service’s determination that all habitat designated was occupied habitat and, in so doing, upheld 

the Service’s interpretation of the meaning of the term “occupied.”  The Court explained that 

there are two aspects to the inquiry into whether habitat is occupied -- uncertainty and frequency 

-- and that both factors may play a part in determining whether an area is occupied.  606 F.3d at 

1163.  “Uncertainty is a factor when [the Service] has reason to believe that [the species is] 

present in a given area, but lacks conclusive proof of their presence.”  Id. at 1163-64.  The 

uncertainty factor is guided by the ESA’s “best scientific data available” requirement, which 

“does not require that the FWS act only when it can justify its decision with absolute 

confidence.”  Id. at 1164. 

In contrast to uncertainty, frequency is a factor when the Service has proof of a species 

presence in a given area, but the information shows the presence is only “intermittent.”  Id. at 

1164.  Turning to the frequency component, the Ninth Circuit held the word “occupied” is 

ambiguous, and that the Service’s interpretation of the term – that occupied areas are those “that 

the [species] uses with sufficient regularity that it is likely to be present during any reasonable 

span of time” – was entitled to deference and was reasonable.  Id. at 1165.  The Court noted that, 

while the Service  

may not determine that areas unused by owls are occupied merely because those 
areas are suitable for future occupancy[,] . . . determining whether an area is 
occupied or merely will be occupied in the future may be complicated in the 
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context of migratory or mobile species.  The fact that a member of the species is 
not present in an area at a given instant does not mean the area is suitable only for 
future occupancy if the species regularly uses the area. 
 

Id. at 1167. 

After framing the inquiry, the Court went on to hold that the Service did not arbitrarily 

treat as occupied areas that the plaintiffs claimed were unoccupied.  Rather, the Service 

appropriately established three types of habitat management areas that had habitat characteristics 

correlated with the species presence, and then “further refined its designation by adding and 

removing areas on the basis of evidence of owl occupancy or lack thereof.”  Id.  Further, where 

the Service included areas in which owl presence was uncertain, “it did so after thoughtful 

consideration of owl occupancy.”  Id. at 1168. 

In this case, the Service designated only occupied critical habitat, as it determined that it 

was not necessary to designate unoccupied habitat.  PBCH0045514 (FR) (“We are not currently 

proposing any areas outside the geographical area presently occupied by the species because 

occupied areas are sufficient for the conservation of polar bears in the United States.”); 

PBCH0045516(FR) (chart stating that each critical habitat unit was occupied at the time of 

listing and is currently occupied).  The Service explained that it based its determination on the 

best scientific data available, including peer-reviewed journals, the final listing rule, scientific 

status surveys and studies, biological assessments, unpublished reports and materials, and 

regional digitized maps.  PBCH0045514(FR).  And, just as in Arizona Cattle Growers’ Ass’n, 

the Service established three areas that are correlated with the species’ presence and then refined 

the designation within those areas based on evidence of polar bear presence or lack thereof.   

Alaska contends that the Service designated unoccupied habitat, and thus “applied the 

wrong legal standard when it proceeded as if it was dealing entirely with occupied lands.”  

Alaska Br. at 34-35.  Specifically, Alaska claims that the Final Rule improperly defined occupied 

habitat as including areas the species could or may occupy.  Id.  However, in support of its claim, 

Alaska cites not to the final rule, but to an Internal Question & Answer document.  Alaska Br. at 

34-35 (citing PBCH0018295).  This intermediary, internal document does not represent how the 

Service defined occupied critical habitat in the Final Rule, as Alaska claims.  Rather, the Service 

defined occupied in the same way here as it did for the Mexican spotted owl, i.e., as “areas that 

the [species] uses with sufficient regularity that it is likely to be present during any reasonable 
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span of time.”  Arizona Cattle Growers’ Ass’n, 606 F.3d at 1165; PBCH0045494(FR) (response 

to Cmt. 41).  As noted above, the Ninth Circuit upheld this approach. 

The only specific areas for which Alaska questions the Service’s determination of 

occupancy are those south and east of St. Lawrence Island, including Norton Sound down to 

Hooper Bay, where polar bears occur but less frequently than in other areas because these areas 

are at the edge of the polar bears’ range.  Alaska Br. at 35-36.  The Service specifically found 

and the record demonstrates that polar bears occurred in all areas included in the critical habitat 

designation at the time of listing (in 2008) and at the time of the designation (in 2010).  

PBCH0045514(FR), 45516.  Alaska acknowledges the data demonstrating that a polar bear was 

harvested in 1984 at Hooper Bay, the southeastern-most point of the critical habitat designation.  

Alaska Br. at 36.  Thus, Alaska appears to be arguing that this information was not sufficient to 

lead to a determination that areas to the south and east of St. Lawrence Island were occupied 

because it was not close enough in time to the listing determination in 2008.  Alaska is 

improperly attempting to hold the Service to a more exacting standard than the statute requires.  

The ESA requires the Service to use the “best scientific data available.”  16 U.S.C. § 

1533 (emphasis added).  The best available science standard does not require the Service to 

generate new studies.  Rather, it requires the Service to act based on the available data and even 

in the face of uncertainty.  Kern County Farm Bureau v. Allen, 450 F.3d 1072, 1080 (9th Cir. 

2006); Center for Biological Diversity v. Lohn, 296 F. Supp. 2d 1223, 1236 (W.D. Wash. 2003) 

(agency “is not obliged to conduct independent studies to improve upon the best available 

science or to resolve inconclusive aspects of the scientific information.”) (citation omitted). 

Since the Service does not have to undertake any new studies and is required to act even in the 

face of uncertainty, it would be arbitrary to expect the Service to base its decision on up-to-the-

minute information on polar bear occurrences if such information is not available at the time it 

has to make its decision.  See Home Builders Ass’n., 2006 WL 3190518, at *14 (upholding the 

Service’s decision not to distinguish between occupied and unoccupied habitat as consistent with 

the scientific evidence available). 

 While the information on the taking of a polar bear at Hooper Bay in 1984 was sufficient 

for the Service to determine the areas designated were “occupied,” it was far from the only 

information the Service had on polar bear occurrence in the areas to the south and east of St. 
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Lawrence Island.  Numerous other sources in the record, including from after 1984, demonstrate 

that polar bears occupy the areas to the south and east of St. Lawrence Island.15   

 This information constitutes the best available data and is sufficient to meet the standards 

of the ESA.  Alaska points to no authority to support their theory that information must be within 

a certain number of years of listing to be used in making a determination that an area is occupied.  

Moreover, they have pointed to no information that the Service failed to consider, or that 

demonstrates that these areas are not occupied.  As such, their argument must fail.  Kandra v. 

United States, 145 F. Supp. 2d 1192, 1208 (D. Or. 2001) (“[I]t is presumed that agencies have 

used the best data available unless those challenging agency actions can identify relevant data 

not considered by the agency.”) (citing Friends of Endangered Species v. Jantzen, 760 F.2d 976, 

985 (9th Cir. 1985)).        

 Alaska’s only citation is to the range map in the final rule, which it argues demonstrates 

the polar bears’ range ends at St. Lawrence Island.  Alaska Br. at 35.  However, the range map in 

the final rule (and included in Alaska’s brief at p. 35) shows only 95% of the range of the 

Chukchi/Bering Seas polar bear population, not 100%.  PBCH0045483(FR); see also 

PBCH0045556.  Thus, the fact that the map shows the population’s range ending at St. Lawrence 

Island is not dispositive on the question of whether areas adjacent to St. Lawrence Island are 

“occupied” by polar bears, particularly in light of all the other evidence before the Service 

demonstrating that the areas south and east of St. Lawrence Island are used by polar bears.  As 

                                                 
15  PBCH0047389-90 (instrumented bears found “in the southern Chukchi Sea (Fig. 

3A)”; “[d]uring winter, instrumented bears spread into the southern Chukchi Sea in the Kotzebue 
Sound area and further into the Bering Sea south of Saint Lawrence Island (Fig. 3D)”); 
PBCH0047544 (map showing extent of polar bear populations in Bering Sea, including areas 
well to the south of St. Lawrence Island); PBCH0049037 (sea-ice extent in the Chukchi Sea area 
is highly dynamic and unpredictable, and mobility of Chukchi polar bears is directly attributable 
to this variability): PBCH0049039 (Fig. 27.8 shows the range of Chukchi polar bears as 
including Norton Sound); and PBCH0049554 (Fig. 1 shows the boundaries of the 
Chukchi/Bering Sea population of polar bears recognized by the International Union for 
Conservation of Nature as encompassing Kotzebue Sound and Norton Sound).  The Service also 
discussed the use of these areas in its 4(i) response letter to Alaska and in the final rule.  
PBCH0045556 (“telemetry data and periodic polar bear sightings by coastal residents indicate 
that polar bears occur in all of the areas, from Norton Sound to Hooper Bay.”); 
PBCH0045494(FR) (same); PBCH0045483(FR) (“The Chukchi-Bering Seas population extends 
into the Bering Sea, and its southern boundary is determined by the annual extent of pack ice. . . 
.Historically polar bears have ranged as far south as St. Matthew Island . . . and the Pribilof 
Islands . . . in the Bering Sea.”).  
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the Service explained, “telemetry data and periodic polar bear sightings by coastal residents 

indicate that polar bears occur in all of the areas, from Norton Sound to Hooper Bay.”  

PBCH0045556.   

 C. All Areas Designated as “Critical Habitat” Contain the PCEs 

 Plaintiffs next attack the Service’s compliance with the part of the definition of “critical 

habitat” requiring that occupied critical habitat have the “physical and biological features” 

essential to the conservation of the species.  16 U.S.C. § 1532(5)(A)(i).  The Service’s 

regulations refer to these “physical or biological features” in terms of “primary constituent 

elements”: 

When considering the designation of critical habitat, the Secretary shall focus on 
the principal biological or physical constituent elements within the defined area 
that are essential to the conservation of the species.  Known [PCEs] shall be listed 
with the critical habitat description. [PCEs] may include, but are not limited to, 
the following: roost sites, nesting grounds, spawning sites, feeding sites, seasonal 
wetland or dryland, water quality or quantity, host species or plant pollinator, 
geological formation, vegetation type, tide, and specific soil types. 
 

50 C.F.R. § 424.12(b).   

 In accordance with the regulations, the Service listed the known PCEs for the polar bear 

in the final rule.  PBCH0045510(FR).  The three PCEs are, in short:  (1) “[s]ea ice habitat used 

for feeding, breeding, denning, and movements, which is sea ice over waters 300 m (984.2 ft) or 

less in depth that occurs over the continental shelf with adequate prey resources (primarily ringed 

and bearded seals) to support polar bears”; (2) “[t]errestrial denning habitat, which includes 

topographic features, such as coastal bluffs and river banks, with suitable macrohabitat 

characteristics”; and (3) “[b]arrier island habitat used for denning, refuge from human 

disturbance, and movements along the coast to access maternal den and optimal feeding habitat.”  

Id.  Each of the three PCEs is composed of a number of components.  For example, the terrestrial 

denning habitat is composed of four components:  areas with specific topographic features for 

constructing dens; unobstructed, undisturbed access between den sites and the coast; proximity 

to sea ice; and absence of disturbance from humans and human activities.  Id. 

 Plaintiffs claim that it was arbitrary for the Service to determine that each of the three 

units designated contains one or more of the PCEs.  However, none of Plaintiffs’ arguments has 

merit.  The Service’s determination was rational and is supported by the record. 
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  1. All Areas Designated as Sea-Ice Habitat Contain the Sea-Ice PCE 

 Alaska argues that the Service improperly chose only one of three criteria to define the 

sea-ice PCE, and failed to explain why or substantiate its decision to do so.  Alaska Br. at 42.  

Alaska is mistaken in arguing both that the Service identified three criteria and that the Service 

failed to include all criteria in the PCE.   

The Service provided a lengthy description of the features polar bears need for individual 

and population growth and for normal behavior.  Sea ice is considered essential for many of the 

species’ life functions, including resting, breeding, and foraging.  PBCH0045506(FR).  The 

Service explained that “[t]he optimal sea-ice habitat for polar bears varies both geographically 

and temporally.”  Id.  In winter, the optimal sea-ice habitat is “near the leads (linear openings or 

cracks in sea ice), polynyas (areas of open sea surrounded by sea ice), flaw zones (larger, semi-

permanent polynyas), and shore leads that run parallel to the mainland coast of Alaska.”  Id.  At 

other times of the year, the optimal sea-ice habitat is “the marginal sea-ice zone near the sea-ice 

edge over the continental shelf . . . because access and availability of ringed seals is greatest in 

this zone.”  Id.   

The Service went on to explain that, while it is difficult to predict exactly where and 

when optimal sea-ice habitat occurs in the Beaufort and Chukchi Seas, scientific models show 

that polar bears in these areas  

will select areas of sea-ice habitat with the following characteristics: (1) Sea-ice 
concentrations approximately 50 percent or greater that are adjacent to open water 
areas, leads, polynyas, and that are over the shallower, more productive waters 
over the continental shelf (waters 300 m (984.2 ft) or less in depth); and (2) flaw 
zones that are over the shallower, more productive waters over the continental 
shelf (waters 300 m (984.2 ft) or less in depth).  
 

Id.  The Service then concluded that 

[b]ased on the best information available and the dependence of polar bears on 
sea-ice habitat located over the continental shelf, we have determined that sea ice 
over the shallower waters of the continental shelf (waters of 300 m or 
less (984.2 ft or less)) is an essential physical feature for polar bears in the 
southern Beaufort, Chukchi, and Bering Seas for space for individual and 
population growth, and for normal behavior. 
 

PBCH0045507(FR).  Based on this evaluation, the Service included as one of the three PCEs 

“[s]ea ice habitat used for feeding, breeding, denning, and movements, which is sea ice over 
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waters 300 m (984.2 ft) or less in depth that occurs over the continental shelf with adequate prey 

resources (primarily ringed and bearded seals) to support polar bears.”  PBCH0045510(FR).   

 Alaska’s argument that the Service identified three criteria that demarcate the sort of sea 

ice polar bears select but chose only one of these criteria for the sea-ice PCE is belied by the 

record.  As explained above, the Service found that polar bears select sea-ice habitat with two 

characteristics, not three.  Both of those characteristics – sea ice concentrations approximately 

50% or greater that are adjacent to open-water areas, leads, polynyas; and flaw zones – are “over 

the shallower, more productive waters over the continental shelf (waters 300 m (984.2 ft) or less 

in depth).”  PBCH0045506(FR).  Thus, by defining the sea-ice PCE as “sea ice habitat used for 

feeding, breeding, denning, and movements, which is sea ice over waters 300 m (984.2 ft) or less 

in depth that occurs over the continental shelf . . . [,]” the Service captured both of the 

characteristics it identified.    

 Furthermore, the Service explained that areas with sea-ice concentrations approximately 

50% or greater and flaw zones are extremely variable and dynamic and so it was “difficult and 

impractical to partition the sea-ice habitat into meaningful seasonal and geographic units” and 

would also violate the regulatory requirement that “critical habitat boundaries should be clearly 

defined for the public.”  PBCH0045489(FR) (Resp. to Cmt. 17).  For all of these reasons, the 

Service’s sea-ice PCE is rational and supported by the best available scientific information on the 

sea-ice habitat that polar bears select in the Beaufort and Chukchi Seas.  Id. (citing the Resource 

Selection Function Models in three studies by Durner, et al.).     

2. All Areas Designated as Terrestrial Denning Habitat Contain the 
Terrestrial Denning Habitat PCE 

 
The second PCE the Service determined for the polar bear is terrestrial denning habitat,  

which includes topographic features, such as coastal bluffs and river banks, with 
suitable macrohabitat characteristics.  Suitable macrohabitat characteristics are:  
(a) Steep, stable slopes (range 15.5-50.0º), with heights ranging from 1.3 to 34 m 
(4.3 to 111.5 ft), and with water or relatively level ground below the slope and 
relatively flat terrain above the slope; (b) unobstructed, undisturbed access 
between den sites and the coast; (c) sea ice in proximity of terrestrial denning 
habitat prior to the onset of denning during the fall to provide access to terrestrial 
den sites; and (d) the absence of disturbance from humans and human activities 
that might attract other polar bears. 
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PBCH0045510(FR) (emphasis added); see also PBCH0045508-09, 45494 (Resp. to Cmt. 42).  

As indicated herein and elsewhere in the record, the terrestrial denning habitat PCE includes not 

just the specific areas where polar bears literally create dens, but also necessarily includes access 

to and from those dens sites, freedom from disturbance, and space for sows to acclimatize newly 

emerged cubs.   

Alaska and AOGA make three arguments against the Service’s designation of terrestrial 

denning habitat based on the terrestrial denning habitat PCE.  First, Alaska and AOGA contend 

that 99% of the terrestrial denning habitat does not contain the terrestrial denning habitat PCE.  

Second, Alaska argues that the Service lacked data on denning sites to designate terrestrial 

denning habitat between Barrow and the Kavik River.  Third, AOGA argues that the portions of 

the terrestrial denning habitat with known human activity do not contain the terrestrial denning 

habitat PCE.  As explained below, none of these arguments has any merit.  Rather, the Service 

rationally determined, based on the best scientific data available, that the entire area it designated 

as terrestrial denning habitat contains one or more of the physical or biological features essential 

to the conservation of the polar bear.  PBCH0045510(FR). 

a. Terrestrial Denning Habitat Properly Includes More Than Just Den 
Sites 

 
Alaska and AOGA’s first argument -- that only one percent of the area designated as 

terrestrial denning habitat contains the terrestrial denning habitat PCE -- ignores the substantial 

record evidence supporting the Service’s designation of terrestrial denning habitat.  Alaska Br. at 

37-39; AOGA Br. at 17-21.  The crux of Alaska’s and AOGA’s argument is that the Service 

should have designated only those areas where polar bears actually den or which contain the 

topographic features known to be suitable for dens, which they claim is but one percent of the 

terrestrial denning habitat designated by the Service.  AOGA Br. at 17-18 (explaining data on 

“the locations of actual dens”); Alaska Br. at 37-38 (same).   

As the Service explained, however, it designated denning habitat, not denning sites.  See 

PBCH0045490 (Resp. to Cmt. 20) (“The designation of critical habitat is not intended to identify 

actual denning sites but rather to offer protection to the essential features that support denning 

habitat.”).  Designation of habitat needed for denning, and not just dens, was necessary for the 

following reasons.   
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First, denning bears need more than just a place to dig a den.  Denning bears need 

“unobstructed, undisturbed access between den sites and the coast.”  PBCH0045508(FR), 45509, 

45510.   They also need freedom from disturbance.  Id. “Den disturbances from human activities 

have caused den abandonment and cub mortality in the past (Amstrup 1993, p. 249).”  

PBCH0045508(FR).  Finally, female bears with cubs need space to acclimatize cubs after they 

emerge from the den.  PBCH0045508(FR), 45509, 45510; see also PBCH0045509(FR) 

(“[p]regnant females select den locations that have access to adequate prey before and after 

denning and that will provide a safe environment from adult males (which occasionally kill cubs 

. . .) and females”); PBCH0045494(FR) (“[c]hoosing den sites close to the coast allows females 

to access feeding areas before and after denning and reduces the energy expenditure and risks of 

predation on cubs by wolves”).   

Second, the Service cannot define and is not required to define a patchwork matrix of 

denning habitat on a micro-scale, as Plaintiffs suggest.  Instead, the Service appropriately 

designated the major denning areas, in which 95% of denning occurs, and that contain the 

features essential to polar bear denning.  The Service listed a number factors that support 

designation of the area in which 95% of denning occurs, including: (1) den locations vary; (2) 

bear denning behavior is changing due to climate change; (3) the data on dens provides 

information on only a small percentage of actual dens; (4) individual dens are widely dispersed 

over large areas; and (5) not all of the potential denning terrain has been mapped.  

PBCH0045494(FR) (Resp. to Cmt. 42); PBCH0045508-09(FR).  The Service also explained that 

“the method developed by the [U.S. Geological Survey] that [the Service] used to identify 

critical and essential maternal den habitat on the North Slope coastal plain of Alaska is valid, and 

the best available information.”  PBCH0045491(FR) (Resp. to Cmt. 26); see also 

PBCH0007518-26 (USGS Administrative Report). 

AOGA’s and Alaska’s argument fails to engage this record evidence.  Instead, they 

attempt to cherry pick other record documents that allegedly call into question the Service’s 

determination.  The Court should view these documents for what they are -- documents 

indicating the deliberations of the agency, and not the agency’s final determination.  See, e.g., 

San Luis Obispo Mothers for Peace v. Nuclear Regulatory Comm’n, 751 F.2d 1287, 1325 (D.C. 

Cir. 1984), aff’d, 789 F.2d 26 (D.C. Cir. 1986) (“The principle that judges review administrative 

action on the basis of the agency’s stated rationale and findings . . . is well-established.”) 
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(emphasis in original).  In any event, none of the documents actually undermines the Service’s 

determination. 

AOGA and Alaska cite to a number of documents that they claim demonstrate that the 

terrestrial denning habitat PCE is not found on all areas within the terrestrial denning habitat 

unit.  AOGA Br. at 20 fns. 20 & 21; Alaska Br. at 38, 39.  But none of these documents actually 

supports AOGA’s and Alaska’s claim because it is based on a faulty premise, namely, that the 

Service had to find all components of the PCE on all areas within the unit to designate the area as 

critical habitat.  This premise is flawed because the terrestrial denning habitat performs a number 

of functions each of which meets the biological needs of the bears but which may not occur in 

the same time or space.  For example, certain areas within the terrestrial denning habitat unit 

contain the necessary topographic features for constructing a den, while other areas provide 

access points between dens and the sea ice.  The fact that any single area may be suitable for 

only one of these functions does not mean that the designated area does not contain the features 

essential to polar bear denning.   

Wyoming State Snowmobile Ass’n v.FWS, 741 F. Supp. 2d 1245 (D. Wyo. 2010), is 

instructive on this point.  In that case, snowmobiling associations challenged the Service’s 

designation of critical habitat for the Canada lynx.   The Service had identified a single PCE for 

the lynx that was composed of multiple parts.  741 F. Supp. 2d at 1261-62.  One of the plaintiffs’ 

arguments was that the Service improperly included burned-out lands in the designation that 

allegedly did not contain the PCE because one component of the PCE, boreal forests, was 

destroyed by a series of wildfires.  Id. at 1261.  The court disagreed, explaining that “[a]ny 

particular part of a forest (as opposed to the larger forest landscape) need not (and will not) 

contain every compound part [of the PCE] because it is the landscape as a whole, which includes 

boreal forest areas in different successional stages due to fire, disease, etc., that contains the PCE 

essential to the conservation of the lynx.”  Id. at 1262. 

The same analysis and outcome that applied to the designation of burned-out lands for the 

Canada lynx should apply to the polar bear critical habitat designation.  Here, the Service 

identified just three PCEs for the polar bear, each of which is comprised of multiple components.  

Any particular part of the terrestrial denning habitat need not contain every compound part of the 

terrestrial denning habitat PCE because it is the habitat as a whole that contains the PCE essential 

to the conservation of the polar bear.   
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Alaska and AOGA’s arguments merely highlight their refusal to acknowledge that the 

terrestrial denning habitat PCE is comprised of more than just den sites and that not all 

components of the PCE must be found on all areas within the unit.  For example, AOGA cites to 

a comment in a draft of the proposed rule (PBCH0009696) as alleged evidence that the Service 

included areas in Unit 2 that do not contain the terrestrial denning habitat PCE.  AOGA Br. at 19.   

However, as the Service explained in the cited draft, not all areas within the terrestrial denning 

habitat contain all specific components of the PCE.  PBCH0009696 (“Some areas within the 

boundaries of the proposed critical habitat units may not contain all the specific components that 

define the primary constituent elements.”).  This is unremarkable, given that it would not be 

possible for a den site to also, for example, provide access to the sea ice.      

In a similar vein, Alaska cites to the Service’s regulation at 50 C.F.R. § 424.12(d) and 

argues that, while this regulation permits the Service to designate an area as critical habitat 

“‘where suitable habitat areas are extremely close together’ . . . designating 5,657 square miles to 

protect 1 percent of that area flies in the face of the regulation’s ‘extremely close’ proximity 

requirement.”  Alaska Br. at 38-39.  To the extent this provision of the regulations even applies 

here, the Service’s designation fully comports with it.  The regulation cites an example where 

several dozen ponds, lakes, and springs are found in an area and the entire area is designated as 

critical habitat because the upland areas between the water bodies are essential to the 

conservation of aquatic species located in the lakes and ponds.  50 C.F.R. § 424.12(d).  

Similarly, in this case, there is terrain that provides den sites and the areas around and between 

these areas are part of the designation because they provide access between den sites and the sea 

ice, areas free from disturbance, and areas to acclimatize newly emerged cubs, all features that 

are essential to the conservation of the polar bear.   In the case of polar bear critical habitat, 

moreover, the case for inclusion is even stronger than in the example in the regulation because 

the Service determined that the areas between and around the dens are part of the PCE, not just 

in close proximity to an area with PCEs.   

In addition, Alaska and AOGA both cite to an email from Service scientist Ted Swem 

and argue that he did not believe it was appropriate to include the areas between and around den 

sites in the designation.  Alaska Br. at 39 (quoting PBCH0032563); AOGA Br. at 20 fn. 20 

(same).  First, contrary to Alaska’s and AOGA’s characterization, Mr. Swem did not say he 

conclusively disagreed with the approach the Service was taking with regard to inclusion of these 
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areas.  Rather, he was pointing out a need for further explanation than what had been provided in 

the meeting notes he was commenting on.  PBCH0032563 (“the logic behind the categorization 

and the decision to limit consideration to the broad categories should be provided”).  In response, 

the Service provided further justification in the final rule.  See, e.g., PBCH0045494(FR) (Resp. 

to Cmt. 42) (“denning habitat consists of more than just the physical characteristics that allow for 

construction of a den site.  Polar bears need the ability to access potential den sites and areas to 

acclimate the cubs after den emergence in the spring.”).  Thus, this document actually 

demonstrates that the administrative process worked exactly as it should.  See, e.g., Aluminum 

Co. v. Bonneville Power Admin., 175 F.3d 1156, 1162 (9th Cir. 1999) (holding that a biological 

opinion was not arbitrary and capricious where differing scientific views were resolved through 

expert choices); National Fisheries Inst. v. Mosbacher, 732 F. Supp. 210, 227 (D.D.C. 1990) 

(“That the administrative record . . . reflects a certain amount of disagreement among the 

countless individuals involved in developing or commenting on the [Fisheries Management Plan] 

is inevitable and indicates that the debate was as open and vigorous as Congress intended.”). 

The only specific example that Plaintiffs offer of an area that allegedly does not contain 

the features essential for the conservation of the polar bear is provided in a footnote in AOGA’s 

brief.  AOGA Br. at 20 n.21.  It cites to a comment letter from one of its member companies, 

which claims Point Thomson does not contain the features essential for the conservation of the 

polar bear because “the habitat in the area is poorly suited to denning and historical data confirm 

there have been no known den sites in the Point Thomson area of Unit 2 extending back to the 

1970s.”  AOGA Br. at 20 n.21 (citing PBCH0055106).  As has been explained, the fact that this 

area may not be ideal for den sites does not mean the area does not have one or more of the other 

components of the terrestrial denning habitat PCE.  See PBCH0045494(FR) (Resp. to Cmt. 42).  

Accordingly, the Service had a rational basis for including this area in the designation and 

AOGA has failed to demonstrate otherwise.   

AOGA also cites to comments from a peer reviewer on a draft of the proposed rule and 

argues that the peer reviewer allegedly stated that defining “unused Unit 2 habitat” as critical 

habitat was not warranted based on the best available scientific data.  AOGA Br. at 20 n.20.  

AOGA mischaracterizes these comments.  In the portion of the draft proposed rule where the 

comments appear, the Service was discussing whether to include areas along the west coast of 

Alaska, from Barrow southward to the Seward Peninsula, in the terrestrial denning habitat 
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designation since those areas have characteristics that appear to allow for the formation of 

denning habitat and there was evidence that some bears had denned in those areas.  

PBCH0022676.  Because those areas appeared to have the components of the PCE, the Service 

planned to ask the public specific questions to determine whether to include these areas in the 

designation.  The peer reviewer commented that designating these areas on the West coast of 

Alaska did not appear warranted at the time based on the best available scientific data, but that 

“[t]raditional ecological knowledge may provide insights on this point.”  PBCH0022677.  Thus, 

these comments are not about “unused habitat” on the North Slope, as AOGA claims, but about 

used denning habitat on Alaska’s West coast, which the Service ultimately determined not to 

include in the designation.  Consequently, this cite to the peer review comments actually 

demonstrates the care with which the Service evaluated the designation of terrestrial denning 

habitat. 

In sum, the Service made a rational connection between the facts found – that parturient 

female polar bears need den sites, access between those den sites and the sea ice, freedom from 

disturbance, and space to acclimate newly emerged cubs – and the choice made – inclusion in the 

terrestrial denning habitat of areas that provide these features.  Plaintiffs bear the burden of 

showing that the Service’s approach was irrational or not based on the best available scientific 

data.  Yet they have not done and cannot do so.  Indeed, neither AOGA nor Alaska has pointed 

to any data that the Service failed to consider or that would have allowed the Service to refine the 

designation further than it did and yet capture all four components of the terrestrial denning 

habitat PCE.  Accordingly, Plaintiffs’ arguments must fail. 

b. The Service Properly Relied on the Best Scientific Data Available 
on Terrestrial Denning Habitat in the Western Part of Unit 2 

 
Alaska makes an additional argument that the Service had no data with which to 

designate terrestrial denning habitat in the western portion of the North Slope.  Alaska Br. at 39-

41.  Alaska is wrong.  As indicated in the USGS report, there was data sufficient to designate 

terrestrial denning habitat in these areas.  PBCH0007521 (“[t]he USGS has recorded data on 

polar bear den locations in the Alaska region between 1982 and 2009”); PBCH0007523 (map 

showing distribution of polar bear maternal dens on mainland habitat in Alaska between 1982-

2009, including dens between Barrow and the Kavik River).  See also PBCH0050210; 

PBCH0047533.  The Service did note that the USGS also had data on denning habitat between 
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Barrow and the Kavik River from the fall of 2010, and that this data would be available to the 

public after it had been “field verified and peer reviewed.”  PBCH0045490(FR) (Resp. to Cmt. 

20).  Although the data from 2010 had to be verified and peer reviewed, the Service could still 

use this data to corroborate the data it already had from 1982-2009.  The Service explained that 

the 2010 data would “not change the critical habitat designation, but rather [would] give the 

public more detailed information about the location of specific den site features within the 

habitat.”  Id. 

c. The Service Appropriately Included Areas that Have Some Human 
Activity 

 
AOGA also makes a separate argument that the terrestrial denning habitat PCE cannot be 

found on areas within the terrestrial denning habitat unit “immediately adjacent to existing 

human structures and industrial activity” since the Service determined that freedom from 

disturbance was part of the PCE.  AOGA Br. at 21.   The only specific example AOGA provides 

is the inclusion in the designation of “the intensely industrialized area of Deadhorse.”  Id. at 22 

n.23.   The Service’s designation of these areas was not inconsistent with its statement that polar 

bear denning habitat includes freedom from disturbance.  First, absence from human activity is 

only one component of the PCE.  The Service did not have to find that all components were 

present to find that the PCE was present.  Rather, the Service could find that these areas adjacent 

to human activity provide access between den sites and the sea ice, one of the features essential 

to bears denning in these areas.  Second, with respect to areas such as the industrial area 

immediately north of Deadhorse, the Service provided a list of reasons why it chose not to 

exclude this area from the designation, including that it is mainly used as a staging area for 

materials and personnel associated with oil and gas operations, that movements of personnel and 

equipment is highly restricted, and there is little critical habitat in the vicinity.  

PBCH0045493(FR) (Resp. to Cmt. 36).  Furthermore, the Service found that “removal of 

existing manmade structures from the designation [through textual exclusion] will effectively 

remove most of the core human activity area of Deadhorse.”  Id. 

3. All Areas Designated as Barrier Island Habitat Have the Barrier 
Island Habitat PCE 

 
The third PCE is “barrier island habitat used for denning, refuge from human disturbance, 

and movements along the coast to access maternal den and optimal feeding habitat.”  
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PBCH0045510(FR).  The barrier island habitat PCE “includes all barrier islands along the 

Alaska coast and their associated spits, within the range of the polar bear in the United States, 

and the water, ice, and terrestrial habitat within 1.6 km (1 mi) of these islands (no-disturbance 

zone).”  Id.   

All three Plaintiffs argue that the Service’s designation of a “no-disturbance zone” around 

barrier islands was arbitrary.  AOGA Br. at 43-48; Alaska Br. at 42-45; ASRC Br. at 38-42.  

Their arguments fall into two groups:  (1) arguments alleging that the Service does not have the 

authority to designate a no-disturbance zone; and (2) arguments alleging that the best available 

science does not support the designation of a no-disturbance zone.  None of Plaintiffs’ arguments 

has merit.   

  a. The Service Has Authority to Include a No-Disturbance Zone As  
    Part of the Barrier Island Habitat PCE 

 
Plaintiffs contend that the Service exceeded its authority when it designated the no-

disturbance zone as critical habitat because it allegedly does not contain the physical or 

biological features essential to the conservation of the polar bear.  AOGA Br. at 47; Alaska Br. at 

42; ASRC Br. at 38-40.  Plaintiffs misapprehend the nature of the no-disturbance zone. 

The no-disturbance zone is not a stand-alone part of the critical habitat designation.  

Rather, it is part of the barrier island habitat and expressly included as a component of the barrier 

island habitat PCE.  PBCH0045510(FR).  As explained above, each area within the designation 

does not have to include all components of the PCE.  Just as not all of the terrestrial denning 

habitat contains the appropriate topographic features needed for creating a den, but instead 

provides access to dens, or freedom from disturbance, not all of the barrier island habitat  

contains areas for creating dens, but instead provides refuge from human disturbance or access to 

feeding habitat.  PBCH0045494(FR) (Resp. to Cmt. 43) (recognizing that not all barrier islands 

have suitable denning habitat, but provide “other essential life history functions such as refuge 

from human disturbance and for movements along the coast to access dens and optimal feeding 

areas”).  The Service used the term “no disturbance zone” merely to provide a clear explanation 

for why the barrier island habitat must necessarily extend some distance beyond the edge of each 

barrier island.   

The need for freedom from human disturbance as part of the barrier island habitat is well-

supported by the record.  “Polar bears are particularly vulnerable to anthropogenic and natural 
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disturbances during denning compared to other times in their life cycles (Amstrup 2003, p. 606) 

because they are more limited in their ability to safely move away from the disturbance.”  

PBCH0045485(FR).  In addition, polar bears avoid humans in choosing where to rest.  

PBCH0045510(FR).  The Service had evidence that polar bears use barrier islands for denning 

and these other functions and that it is likely bears will increase their use of these areas in the 

future due to the effects of climate change.  Id.  Both denning and resting are essential life 

functions that the barrier island habitat is intended to protect.  PBCH0045509(FR), 45494 (Resp. 

to Cmt. 43).  Plaintiffs acknowledge that “habitats that are protected from disturbance” is one of 

the features the Service may consider when determining PCEs.  ASRC Br. at 38-39 (citing 50 

C.F.R. § 424.12(b)); AOGA Br. at 44 (same).  Since the science supports the inclusion of areas 

free from disturbance as part of the PCE, the Service was well within its authority in including 

the no-disturbance zone in the designation.   

Plaintiffs also mistakenly contend that the Service has improperly imposed direct 

protective or management measures by including the no-disturbance zone in the designation.  

AOGA Br. at 44-46; Alaska Br. at 43-44; ASRC Br. at 39-40.  However, the Service could not 

and did not impose any direct protective or management measures when it included the no-

disturbance zone.  Even if Plaintiffs were correct that the Service improperly included the no-

disturbance zone in the designation, which they are not, they fail to identify any additional 

measures or requirements that have been imposed.16  While their argument is unclear, Plaintiffs 

appear to suggest that the Service has barred any projects or other activity within the no-

disturbance zone.  Any such suggestion grossly mischaracterizes the effects of critical habitat 

designation. 

Designation of an area as critical habitat is not the same as a prohibition on any and all 

activities in that area.  As Plaintiffs acknowledge, “designation of critical habitat does not affect 

                                                 
16 Along the same lines, ASRC points to the memo from Ted Swem, and argues that Mr. 

Swem “explicitly questioned the use of the critical habitat designation as a means to impose 
protective measures when these other statutory mechanisms exist.”  ASRC Br. at 40.  First, as 
explained above, to the extent Mr. Swem’s comments conflict with the Service’s decision, the 
comments of a single Service staff member do not represent the position of the agency.  Second, 
Mr. Swem questioned the designation of critical habitat as a means to impose protective 
measures, i.e., through the Section 7 process.  He did not state that the designation of critical 
habitat directly imposes any protective measures.  Third, whether take is adequately managed 
under the MMPA and/or ESA is irrelevant to the question of whether an area contains physical 
and biological features essential to the conservation of the species.   
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land ownership or establish a refuge, wilderness, reserve, preserve, or other conservation area, 

nor does it allow the government or public to access private lands.”  PBCH0045505(FR) (cited in 

AOGA Br. at 44); see also PBCH0045497(FR) (Resp. to Cmt. 52).  Instead, designation imposes 

an obligation on Federal agencies to engage in consultation under ESA Section 7, 16 U.S.C. § 

1536, to ensure that actions they authorize, fund, or carry out are not likely to destroy or 

adversely modify critical habitat.  Id.  The only way a private landowner would be affected by 

the designation is if they “seek[ ] or request[ ] Federal agency funding or authorization that may 

affect a listed species or critical habitat” which would invoke the Section 7 consultation 

requirement.  Id.  But one possible outcome of that process is a finding that the proposed action 

within the zone will not jeopardize the species or adversely affect the ability of the barrier islands 

unit to function as a whole for the conservation of the species, allowing the project to go forward 

unmodified.  Further, “even in the event of destruction or an adverse modification finding, the 

landowner’s obligation is not to restore or recover the species, but to implement reasonable and 

prudent alternatives to avoid destruction or adverse modification of critical habitat.”  Id.   

  b. The Inclusion of a No-Disturbance Zone As Part of the Barrier  
    Island Habitat PCE is Based on the Best Scientific Data Available  

  
In addition to having support generally for including the no-disturbance zone in the 

barrier island habitat, the Service also had support for using a one-mile distance from the islands 

to define the no-disturbance zone.   As the Service explained, it based this distance on a 2008 

study by Anderson and Aars demonstrating that female polar bears and cubs reacted to 

snowmobiles at this approximate distance.  PBCH0045510(FR).  Since “adult females are the 

most important age and sex class in the population,” it made sense to use a distance that would 

protect adult females.  Id.  In addition, the Service explained that it based the distance on its 

“experience that a 1.6 km (1 mi) buffer has provided adequate protection for known dens from 

human activities.”  PBCH0045488(FR) (Resp. to Cmt. 14).     

Alaska argues that the Service should not have relied on the Anderson and Aars study 

because the study contained a disclaimer about using wildlife disturbance studies to assess the 

impacts of disturbance at a population level.  Alaska Br. at 44 (citing PBCH0053717).  Alaska 

misrepresents the statement in the study by its selective quotation.  Reading the full passage 

reveals that more comprehensive studies are not available, that wildlife disturbance studies “can 

be valuable as long as the biology of the species is well understood and thus one can make 
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plausible interpretations about how these responses may link to demographic processes,” and 

that “the current project has shown that polar bears, especially females with small cubs, have a 

potential to get heavily disturbed by snowmobiles because they react at long distances.”  

PBCH0053717.  Thus, far from undermining the Service’s reliance, this passage actually 

highlights that the study is the best available scientific data on the subject and that the Service 

was justifiably concerned about the impact of human disturbance on female polar bears that den 

on barrier islands or otherwise use them to rest or to access dens or feeding areas. 

ASRC argues that the Service should not have relied on the Andersen and Aars study for 

a different reason.  They claim this study is contradicted by statements from Dr. Stephen 

Herrero, a polar bear biologist, who recommended a 200-meter distance for the no-disturbance 

zone.  ASRC Br. at 42 (citing PBCH007023).  However, ASRC fails to provide a fair 

characterization of Dr. Herrero’s recommendation.  Dr. Herrero was asked to make a 

recommendation informally by a Service scientist who believed Dr. Herrero had “the best 

background to make a reasonable estimate.”  PBCH007023.  In response, Dr. Herrero noted that 

his recommendation was based on “no data” and therefore that he “would default” to somewhere 

between 100 and 200 meters.  PBCH007023.  He also acknowledged that “there will be many 

considerations in your decision.”17  Id.  Consequently, while the Service did consider Dr. 

Herrero’s recommendation, the Service rationally chose to rely on the Anderson and Aars study.   

The distance suggested by the Anderson and Aars study is further supported by and 

consistent with past experience demonstrating that a one-mile buffer around polar bear dens is 

appropriate.  PBCH0045488(FR) (Resp. to Cmt. 14); see also PBCH0045513(FR) (Service has 

imposed a one-mile buffer around known polar bear dens as a mitigation measure when issuing 

incidental take regulations for oil and gas activities under the MMPA).  Furthermore, even if the 

Service can use its authority under the MMPA to impose the same distance buffer around dens, 

                                                 
17 One of those considerations is that every bear responds differently to disturbance.  See 

id.  Some polar bears are more vulnerable to disturbance than others, and denning females with 
cubs are particularly vulnerable.  PBCH0016561, 16566-68.  When denning females are 
disturbed, they sometimes abandon dens prematurely, placing the cubs at risk.  Another 
consideration is that, while denning on the western barrier islands is currently a rare occurrence, 
it may become more common as sea ice loss progresses.  See PBCH0050212 (percentage of 
bears denning in coastal areas likely to increase.).   In fact, the Service had evidence of known 
dens on western barrier islands.   PBCH0047392 (harvest data showing dens on Little Diomede 
Island and the Seward Peninsula.)  For all these reasons, the Service determined it was 
appropriate to use the larger one-mile distance for the barrier island zone. 

Case 3:11-cv-00025-RRB   Document 64   Filed 02/17/12   Page 64 of 133



Alaska Oil and Gas Ass’n, et al. v. Salazar, et al., No. 3:11-00025-RRB 
Fed. Defs.’ Opp. to Pls.’ Mots. for Summ. J. and Cross-Mot. for Summ. J. Page 52 

that fact does not preclude the Service from including a no-disturbance zone as critical habitat.  

See infra Argument § II.D.1. (whether PCEs are already adequately managed is not considered in 

determining whether the PCEs may require special management consideration or protection); 

compare ASRC Br. at 39-40 (explaining that the Service “has under the MMPA already imposed 

a 1.6 km (1-mi) buffer surrounding known polar bear dens”). 

Aside from questioning the science, ASRC and AOGA argue that the Service’s inclusion 

of the no-disturbance zone in the designation was irrational because it includes Alaska Native 

communities and areas of oil and gas activity, which “are not, and will not be, free from human 

disturbance.”  ASRC Br. at 41; AOGA Br. at 45, 47.  As discussed more fully below, the Service 

did not include developed areas of Alaska Native communities or oil and gas activity in the 

designation, as Plaintiffs claim, however.  Rather, as explained more fully below,  

existing manmade structures within critical habitat, including those within oil 
fields, do not contain the essential features for polar bears, are not essential 
themselves, and therefore do not meet the definition of critical habitat.  As a result 
these features are not included in the final designation of critical habitat; they 
have been textually excluded because of the mapping scale of the designation. 
 

PBCH0045492(FR) (Resp. to Cmt. 32); see also id. (Resp. to Cmt. 36) (in response to a 

comment on a request to create a buffer around Alaska Native communities, the Service 

explained that “existing manmade structures are not included in the critical habitat 

designation.”).  Thus, the Service’s designation cannot be found to be irrational for including 

areas that actually were not included.   

ASRC and AOGA similarly argue that the Service’s choice conflicts with other evidence 

that polar bears den within close proximity to human activities without being disturbed.  AOGA 

Br. at 46; ASRC Br. at 41.  While it may be true that some polar bears may tolerate human 

activity near their dens, the Service also had evidence that individual bears react differently to 

human activity near dens, that polar bears are especially vulnerable to human disturbances during 

denning, and “that den disturbances from human activities have caused den abandonment and 

cub mortality in the past (Amstrup 1993, p. 249).”  PBCH0045508(FR), 45485.  The Service is 

entitled to weigh the available evidence, and its conclusions based on all the available evidence 

are entitled to substantial deference where, as here, the Service was acting within its area of 

scientific expertise.  See Lands Council v. McNair, 537 F.3d 981, 993 (9th Cir. 2008) (courts are 
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to be particularly deferential where “the agency is ‘making predictions, within its area of special 

expertise, at the frontiers of science’”) (citation omitted). 

 D. All Areas Designated as “Critical Habitat” Contain PCEs That May Require 
 Special Management Considerations or Protection 

 
 In addition to being essential to the conservation of the species, the PCEs must also be 

ones that “may require special management considerations or protection.”  16 U.S.C. § 

1532(5)(A)(i).  The Service has defined the statutory phrase “special management considerations 

or protections” to mean “any methods or procedures useful in protecting physical and biological 

features of the environment for the conservation of listed species.” 50 C.F.R. § 424.02(j).  The 

requirement to determine “whether the PCEs may require special management considerations” 

has been described as a “relatively minor legal hurdle.”  Arizona Cattle Growers’ Ass’n v. 

Kempthorne, 534 F. Supp. 2d 1013, 1031 (D. Ariz. 2008), aff’d, 606 F.3d 1160 (9th Cir. 2010), 

cert. denied, 131 S. Ct. 1471 (2011).   

 The Service easily satisfied this “relatively minor legal hurdle” in this case.  The Service 

devoted a separate section comprising more than three pages of the Federal Register to the topic, 

and additionally discussed the requirement as appropriate in other portions of the final rule, 

including the section describing each critical habitat unit.  PBCH0045510-14(FR), 45516-17; see 

also PBCH0045495-96(FR) (Resp. to Cmts. 46-51).  Despite this more than adequate 

explanation, AOGA asserts that the Service’s determination that the PCEs may require special 

management considerations or protection is arbitrary because:  (1) the critical habitat designation 

allegedly has no conservation benefit because existing management adequately protects the 

species; and (2) the Service allegedly failed to demonstrate that any special management 

measures may be required.  AOGA Br. at 23-33.  Neither of AOGA’s arguments has merit.   

1. The Critical Habitat Designation Has a Conservation Benefit, and 
Regardless, the Existence of Other Protections for the Species Does 
Not Foreclose A Finding That the PCEs May Require Special 
Management Considerations or Protection 

 
 AOGA first complains that the Service could not correctly determine that the PCEs may 

require special management considerations or protection because the Service allegedly found 

that designating critical habitat for the polar bear would provide no conservation benefit to the 

species above what is provided already by the Marine Mammal Protection Act and ESA Section 
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7’s “no jeopardy” requirement.  AOGA Br. at 23-25.  AOGA’s argument is flawed both on the 

facts and the law.   

 To begin with, AOGA argues that the “record repeatedly emphasizes that the Final Rule 

will not result in a foreseeable conservation benefit to the polar bear.”  AOGA Br. at 23 

(emphasis added).  But all AOGA’s cites for this alleged proposition actually say that the 

designation is not expected to result in significant additional conservation measures.  Id. (citing 

PBCH0041627; PBCH0041501; PBCH0046244; and PBCH0021814).  A designation can 

provide conservation benefits even though it may not result in significant additional conservation 

measures.  Indeed, as explained above, supra Argument § I.B., the Service found that 

designating critical habitat would benefit polar bears in a number of ways, including by focusing 

attention on the species’ habitat needs and by ensuring that Federal agency actions do not destroy 

or adversely modify designated habitat.  Thus, AOGA is incorrect that the Service found that 

designating critical habitat for polar bears would provide no conservation benefit for the species.   

 Moreover, even if adequate management is already in place, it does not follow that the 

PCEs may not require special management.  Indeed, the only court to address this issue rejected 

the notion that “special management” means “more special management.”  Center for Biological 

Diversity v. Norton, 240 F. Supp. 2d 1090, 1102-03 (D. Ariz. 2003) (“CBD”). That court held 

that the plain language of the statute foreclosed the exact type of argument that AOGA is 

making.  Id. at 1097-1100; see also Cape Hatteras Access Pres. Alliance v. U.S. Dep’t of 

Interior, 731 F. Supp. 2d 15 (D.D.C. 2010) (“CHAPA II”) (holding that the existence of other 

protections for the species is a factor that supports, rather than forecloses, a finding that the PCEs 

may require special management).  Thus, AOGA’s repeated contention that the Service could not 

have correctly determined that the PCEs may require special management consideration or 

protection because existing special management adequately protects polar bear habitat is 

incorrect.  See AOGA Br. at 26 (items (v) and (vi)), 24.  The determination of whether PCEs 

“may require special management considerations or protection” is made independent of whether 

any form of management or protection already applies in the area.  Indeed, to the extent that the 

presence of other management or protections factors into the equation at all, it supports, rather 

than undermines, the finding.  The question is whether the PCEs “may” require special 

management considerations or protection.  16 U.S.C. § 1532(5)(A).  The statute does not require 

the Service to find that “additional” or more special management considerations or protection 
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may be required.  It is a straightforward question – “may” these PCEs require special 

management considerations or protection based on the types of future activities that may occur. 

 AOGA attempts to distinguish CBD, but its efforts are unconvincing.  AOGA Br. at 32 

n.32.  AOGA first argues that CBD is factually distinguishable.  While that might be the case, it 

is irrelevant because the CBD court’s holding was based on statutory interpretation, not facts.  

240 F. Supp. 2d at 1097-1100.  AOGA also argues that the CBD court’s holding is flawed 

because it would “read[ ] the words [sic] ‘special’ out of the statutory definition” since polar 

bears have been managed on the North Slope “for decades under a comprehensive regulatory 

framework [and] [t]here is nothing ‘special’ about that framework.”  AOGA Br. at 32 n.32.  

AOGA has provided no basis for its unilateral conclusion that existing management under the 

MMPA is not “special” simply because it has been in place for many years.  To the contrary, a 

determination that the PCEs for polar bear critical habitat may require special management 

considerations or protection pursuant to the MMPA is entirely rational and consistent with the 

ESA.  Similarly, as AOGA correctly states, the word “may” means the need for special 

management “need not be immediate” just that the PCEs “in the future, may require special 

consideration or protection.”  Id. at 24 (citing CHAPA I, 344 F. Supp. 2d at 123-24).  Where 

AOGA errs is in incorrectly assuming that there could be no current or future need for special 

management or protections if those needs are currently being met through another statutory 

scheme.18  AOGA Br. at 25 (arguing that “there is no current or reasonably identifiable future 

unmet need with regard to polar bear habitat management.”) (emphasis added).     

 AOGA’s argument also is at odds with NMFS’s reasoned findings in a similar case 

involving critical habitat for the Cook Inlet Beluga Whale, which also has existing protections of 

its habitat from the MMPA and listing under the ESA.  In that case, parties made the same 

argument that the existence of other protections for the species barred a finding that the PCEs 

may require special management considerations or protection.  76 Fed. Reg. 20,191 (April 11, 

2011) (Resp. to Cmt. 55).  NMFS rejected this argument, stating that the protection from adverse 

modification that accrues from designation of critical habitat has conservation value and “the fact 

that there are existing laws that protect different aspects of a listed species’ critical habitat does 

                                                 
18 Similarly, neither the plain language of the statute nor the Service’s reasonable 

interpretation of that language requires that the Service determine the source of any special 
management that may be needed in the future.  In addition, special management may be required 
even if the designation of critical habitat will not necessarily provide it.   
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not, per se, preclude the designation of critical habitat.”  Id. at 20,192.  NMFS noted that 

Congress has mandated designation of critical habitat except in “extraordinary circumstances,” 

and concluded that the mere existence of other protections for the species did not constitute such 

circumstances.  Id.  

 Indeed, the Ninth Circuit has made clear that the existence of other -- even arguably 

stronger -- legal protections for a species is not a valid basis for not designating critical habitat.  

Natural Res. Def. Council v. U.S. Dep’t of Interior, 113 F.3d 1121, 1127 (9th Cir. 1997) 

(“Neither the Act nor the implementing regulations sanctions nondesignation of habitat when 

designation would be merely less beneficial to the species than another type of protection.”).  

While that decision was issued in the prudency context, as noted above, supra Argument § I.B, in 

essence, AOGA is challenging the Service’s decision that designating critical habitat for the 

polar bear is prudent through the guise of the “special management considerations or protection” 

provision.  See AOGA Br. at 23; see also id at 15.  As already explained, supra Argument § I.B., 

the Service does not have to make a prudency finding, and even if it did, it reasonably found 

designation prudent consistent with Congress’ intent that critical habitat be designated absent 

rare circumstances.  As explained above, the Service reasonably found here that designating 

critical habitat benefits the polar bear even though it may not impose new requirements.  For all 

of these reasons, the Court should reject AOGA’s attempt to take old wine that has been rejected 

by the Ninth Circuit – the idea that critical habitat designation is not prudent because of other 

existing protections -- and merely rebottle it as “special management” claim. 

  2. The Service More than Adequately Demonstrated that the PCEs May  
   Require Special Management Considerations or Protection 
 
 The Service also more than adequately explained the basis for its determination that the 

PCEs may require special management considerations or protection.  In the final rule, the Service 

first identified three PCEs – the sea-ice habitat PCE, the terrestrial denning habitat PCE, and the 

barrier island habitat PCE – and then next determined that the PCEs may require special 

management considerations or protection.  PBCH0045510(FR).  In the separate section entitled 

“Special Management Considerations or Protection,” the Service listed potential impacts to the 

PCEs, including “reductions in the extent of arctic sea ice due to climate change; oil and gas 

exploration, development, and production; human disturbance; and commercial shipping.”  Id.  

The Service then discussed three of the impacts – reduction in sea ice due to climate change, 
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petroleum hydrocarbons, and shipping and transportation – in more detail.  In the detailed 

sections, the Service described the threat, related it to the PCEs, explained why special 

management considerations or protection may be required, and even identified some specific 

measures that may be required.  PBCH0045510-12(FR).  The Service also included a section 

explaining management pursuant to the MMPA and how that management may be used in the 

future to address the identified impacts.  PBCH0045512-14(FR).  Finally, the Service explained 

in each of the unit descriptions how the PCEs in that unit may require special management 

considerations or protection.  PBCH0045516-17(FR). 

   a. “Special Management Considerations or Protection” Section of  
    the Final Rule 
 
 The Service first explained that reductions in sea ice that have already been documented 

will continue and will accelerate in the future, particularly in the southern Beaufort and Chukchi 

Seas, where “it is predicted some of the largest declines in optimal polar bear sea-ice habitat in 

the 21st century will occur.”  PBCH0045510(FR).  The sea-ice will be reduced both in extent and 

in quality as polar bear habitat during all seasons for the foreseeable future.  PBCH0045510-

11(FR).  The reductions will continue to affect polar bear populations in the Divergent Ice 

Ecoregion by increasing large-scale dramatic seasonal fluctuations in ice movements, decreasing 

access to abundant prey, and increasing energetic costs of hunting.  PBCH0045511(FR).  The 

Service acknowledged that addressing the underlying causes of climate change, the cause of sea-

ice reduction, is beyond the scope of the ESA, and stated that it would “continue to evaluate any 

special management considerations or protection that may be needed for polar bears and their 

habitat.”  Id. 

 The Service next described the threat from petroleum hydrocarbons, i.e., pollution from 

oil spills from vessels, and discharges from oil and gas drilling and production.  

PBCH0045511(FR).  The sources of such pollution are both natural -- primarily from oil seeps -- 

and anthropogenic -- from exploration, development, and production of oil, ship-, and land-based 

transportation of oil, discharges from refineries and municipal waste water, and combustion of 

fossil fuels.  Id.  The Service explained that pollution from existing sources has occurred in the 

past and has the potential to occur in the future.  Id.  In addition, the Service found that the 

chances of pollution from anthropogenic sources will increase with the expansion of 

development of oil and gas activities throughout the U.S. Arctic and internationally.  Id.  The 
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Service also explained that if an oil spill were to occur, it would be difficult to control and clean 

up effectively “due to the extreme Arctic conditions, fewer resources available locally to respond 

to such a spill, and the difficulty accessing these very remote areas.”  Id.  Moreover, “[o]il spills 

in the fall or spring during the formation or break-up of sea ice present a greater risk to polar 

bear habitat because of difficulties associated with clean-up during these periods, and the 

presence of bears in the prime feeding areas over the continental shelf.”  Id.  While the greatest 

threat from oil and gas activities is to polar bears in their sea-ice habitat and to their sea-ice 

habitat, there also are potential impacts to the bears’ nearshore sea-ice and barrier island habitat 

that could cause abandonment of dens and force female bears into marginal denning locations.  

PBCH0045512(FR).  The Service summarized its findings regarding petroleum hydrocarbons, 

stating that  

[s]pecial management considerations and protection may be needed to minimize 
the risk of crude oil spills and human disturbance associated with oil and gas 
development and production, oil and gas takers, and potential commercial 
shipping along the Northern Sea Route to polar bears and the habitat features 
essential to their conservation. 
 

Id.   

 Lastly, the Service described the threat to the PCEs from shipping and transportation.  

First, because of expected reductions in sea-ice, which will increase the navigation season for the 

Northern Sea Route, the Service expects an increase in shipping activity in polar bear habitat, 

which “may disturb polar bears in the marine environment, adding additional energetic stresses.”  

PBCH0045512(FR).  Second, if the shipping involves tankers transporting crude oil or oil 

products, “there would be an increased likelihood of small- to large-volume spills and 

corresponding oiling of essential sea-ice and terrestrial habitat features, polar bears, and seal prey 

species.”  Id.  Third, ice-breaking activities “may alter essential features used by polar bears, 

possibly creating ephemeral lead systems and concentrating ringed seals within the refreezing 

leads.”  Id.  While this could benefit bears by providing easier access to seals, it also could harm 

bears by placing them in closer proximity to humans or to oil or waste products that are released 

into the marine environment.  Id.  The Service noted that the Polar Bear Specialist Group, a 

group formed under the umbrella of the International Union for Conservation of Nature Species 

Survival Commission, “recommended that the parties to the 1973 Agreement on the 
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Conservation of Polar Bears take appropriate measures to monitor, regulate, and mitigate 

shipping traffic impacts on polar bear populations and habitats.”  Id.   

   b. “Summary of Anthropogenic Threats to Features Essential to  
    the Conservation of the Polar Bar Which May Require Special  
    Management Considerations or Protection” Section of the   
    Final Rule 
 
 The Service also included a separate section on special management considerations or 

protection that explains management under the MMPA, i.e., how human activities are evaluated 

and permitted.  PBCH0045512-14(FR).  The section explains that the Service will evaluate the 

additive impacts from increased oil and gas exploration and development, and shipping and 

transportation in the context of considering requests for Letters of Authorization and Incidental 

Harassment Authorization, and the development of incidental take regulations under the MMPA.  

PBCH0045513(FR).  In other words, the Service determined that the MMPA could be used in 

the future to protect the PCEs from harm from the identified activities, such as through additional 

mitigation measures.  Id. 

   c. “Final Critical Habitat Designation” Section of the Final Rule 

 Finally, in describing the critical habitat designation for each of the three units, the 

Service again explained why each unit may require special management considerations or 

protection.  PBCH45516-17(FR).  For example, for Unit 1, the Service stated that  

Special management considerations and protection may be needed to minimize 
the risk of crude oil spills associated with oil and gas development and 
production, oil and gas tankers, and the risks associated with commercial shipping 
within this region and along the Northern Sea Route. 
 

PBCH45516(FR).  These statements match up with the threats identified in the separate section 

on special management considerations and protection.   

   d. AOGA’s Argument that the Service Failed to Address the   
    Special Management Considerations or Protection    
    Requirement is Without Merit 
 
 In light of the Service’s thorough explanation, AOGA’s arguments that the Service failed 

to provide “any rational or reasoned explanation for why any habitat features may require special 

management considerations or protection” are patently incorrect.  To begin with, AOGA 

incorrectly frames the questions the Service must consider in determining whether the PCEs may 

require special management considerations or protection, again attempting to engraft 
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requirements on the Service that are not contained in the ESA.  AOGA Br. at 25-26.  In addition, 

AOGA misstates the Service’s findings for each of the critical habitat units. 

 The core error in AOGA’s argument is its contention that the Service had to consider a 

number of items, including whether existing management of any identified threat to the polar 

bear is effective and whether there is a need for management different from what is afforded by 

existing management measures.  AOGA Br. at 26 (citing CHAPA I, 344 F. Supp. 2d 108 and 

CHAPA II, 731 F. Supp. 2d 15).  Neither of the CHAPA decisions AOGA cites actually supports 

its argument.   

 In CHAPA I, the court held that the Service had not addressed the requirement to 

determine whether the PCEs identified for the wintering piping plover may require special 

management considerations or protection, and remanded the designation to the Service on this 

basis, among others.  344 F. Supp. 2d at 124.  The Service had argued that a response to 

comments and a statement made pursuant to the Service’s duties under ESA Section 4(b)(8) 

satisfied its obligation to determine whether the PCEs may require special management 

considerations or protection.  The Court disagreed, stating that the Service “pass[ed] it over 

without analysis of any kind” and failed to “discuss how each identified PCE would need 

management or protection.”  Id.  CHAPA I is thus factually distinguishable from this case.  Here, 

as described above, the Service provided a thorough analysis that discusses how each identified 

PCE may require special management considerations or protection.  Moreover, CHAPA I did not 

discuss the role of existing management measures and so does not support AOGA’s contention 

that the Service must consider existing management protections in making its determination on 

whether the PCEs may require special management considerations or protection. 

 In CHAPA II, the plaintiffs argued that the Service had again failed to satisfy its 

obligation to determine whether the PCEs may require special management considerations or 

protection.  731 F. Supp. 2d at 24.   This time the court disagreed, holding that the Service 

adequately discussed the requirement and “identified a rational connection between the facts 

found and the choices it made.”  Id. at 26.  As the court explained, the Service undertook a two-

step process in its new final rule.  Id. at 24.  First, the Service evaluated the lands with the PCEs 

and activities that may destroy or adversely modify the species’ critical habitat.  Id. at 24-25.  

Second, the Service “detail[ed] the reasons why each unit may need special management.”  Id. at 

25.  The court concluded that the Service complied with the requirement to determine that the 
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areas it designated contain PCEs which may require special management considerations or 

protections “by describing the natural features of each unit, the impact of increased visitor use 

for each unit as well as the potential from dredge and sediment deposits on units one and four.”  

Id. at 26.   

 The Service undertook a similar process in this case.  First, the Service identified the 

PCEs and the areas with the PCEs and evaluated potential impacts that could harm the PCEs, 

including from activities that may destroy or adversely modify polar bear critical habitat, such as 

oil spills or shipping activity.  PBCH0045510-15(FR).  Second, the Service reiterated in each of 

the unit descriptions which threats relevant to that unit may require special management 

considerations or protection.  PBCH0045516-17(FR).  Indeed, the Service’s explanation in this 

case is actually more robust than the one the court upheld in the CHAPA II case.   

 On the question of whether the law requires the Service to evaluate the effectiveness of 

existing management or the need for management different than what is already in place, 

CHAPA II upheld the Service’s right to designate areas as critical habitat based solely on the fact 

that the habitat is already under management for its conservation.  731 F. Supp. 2d at 27 (“the 

Service is permitted to adopt the CBD court’s rationale for its shift in policy” from not proposing 

areas as critical habitat that were already under some sort of conservation management to adding 

those areas to the proposed designation).  This holding is directly contradictory to AOGA’s 

contention that the Service had to consider whether existing management measures are effective.  

In any event, while the Service did not make a per se determination in this case that the PCEs 

may require special management considerations or protection because they are already managed 

under the MMPA, the CHAPA II opinion underscores the discretion afforded to the Service 

under the statute and the minimal burden on the Service to satisfy the “special management 

considerations or protection” requirement.   

 AOGA next argues that each of the critical habitat unit descriptions inadequately explain 

how the PCEs may require special management considerations or protection.  For Unit 1 – Sea-

Ice Habitat – AOGA argues that the PCEs are already intensely and adequately managed with 

respect to oil and gas activities, that the only threat to the PCEs in this unit is therefore the 

projected reduction in sea ice due to global warming, and that there are no special management 

measures that may address global warming.  AOGA Br. at 26-27.  AOGA’s arguments about 

how oil and gas activities are currently managed are flawed, as demonstrated above, because the 
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Service does not have to assess the adequacy of existing management in order to rationally 

determine that the PCEs may require special management considerations or protection.  Supra 

Argument § II.D.1.  Also as demonstrated above, the Service did not have to identify the source 

of any management measures that may be required to address impacts to sea-ice habitat from 

global warming.  Id.  Rather, it was sufficient for the Service to identify the potential threat to the 

PCEs from reduction in sea ice and determine that special management considerations or 

protection may be required, regardless of the source.  Additionally, AOGA entirely overlooks the 

Service’s determination that shipping and transportation activities may affect the sea-ice habitat 

unit.  PBCH45512 (FR).  Specifically, an increase in shipping activity is expected due to the 

increase in the navigation season, which may lead to ice-breaking activities, an increased 

likelihood of oil spills, and increased disturbance of polar bears’ feeding and other behaviors.  Id.   

 For Unit 2 – Terrestrial Denning Habitat – AOGA similarly claims that this habitat is 

already effectively managed under existing law and therefore no special management 

considerations or protection may be required.  AOGA Br. at 28.  Again, the Service is not 

required to evaluate the effectiveness of existing management in order to satisfy the special 

management requirement.  AOGA also argues that current and anticipated human activities do 

not constrain the availability of terrestrial denning habitat now or in the future, AOGA Br. at 29, 

but the record demonstrates otherwise.  The Service determined that “[s]pecial management 

considerations and protection may be needed [for Unit 2] to minimize the risk of human 

disturbances and crude oil spills associated with oil and gas development and production, and the 

risk associated with commercial shipping.”  PBCH45517(FR).  These potential threats are further 

explained in the “Special Management Considerations or Protection” sections on “Petroleum 

Hydrocarbons” and “Shipping and Transportation.”  PBCH45511-12(FR) (discussing, for 

example, how increasing oil and gas development may force pregnant females into marginal 

denning locations and how increasing shipping of oil products increases the likelihood of spills 

and corresponding oiling of essential sea-ice and terrestrial habitat features).  Lastly, AOGA 

mistakenly contends again that the Service had to determine that the critical habitat designation 

would result in “effective conservation measures applicable to an actual polar bear den.”  AOGA 

Br. at 29.  As explained above, the Service does not have to find that the critical habitat 

designation itself will result in additional conservation measures.  Supra Argument § II.D.1.  
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AOGA has pointed to no authority for this proposition, but rather is again improperly attempting 

to impose a requirement on the Service that does not exist. 

 For “Oil and Gas Activities,” AOGA concedes that the Service did determine that special 

management considerations or protection may be required, but argues the conclusion is “contrary 

to the record, numerous previous findings by the Service, and the best available scientific and 

commercial information.”  AOGA Br. at 30.  AOGA first argues that the Service improperly 

focused on whether oil and gas activities may require special management instead of on whether 

the PCEs may require such management.  Id.  This argument is a red herring.  Even the quote 

AOGA provides from the final rule says that the Service concluded special management 

considerations “may be needed to minimize the risk of crude oil spills and human disturbance 

associated with oil and gas tankers, and potential commercial shipping along the Northern Sea 

Route to polar bears and habitat features essential to their conservation.”  Id. (citing 

PBCH0045512(FR)) (emphasis added).   

 AOGA next cites to the polar bear listing rule and argues that, since oil and gas activities 

as currently regulated under the MMPA are not a source of mortality or serious injury to polar 

bears, and the Service did not base its listing decision on the threat from oil and gas activities, the 

Service could not find that the PCEs may require special management considerations or 

protection.  Id. at 30-31.  The Service’s determination of whether a species is threatened or 

endangered based on the five factors enumerated in ESA Section 4 (16 U.S.C. § 1533(a)(1)(A)-

(E)) is different from the Service’s determination of whether PCEs may require special 

management considerations or protection.  Thus, the mere fact that impacts from oil and gas 

activities did not result in the listing of the polar bear as a threatened species does not mean that 

potential impacts to the PCEs from these same activities may not require special management 

considerations or protection.   

 Lastly, AOGA argues that, because the MMPA provides greater protection to the polar 

bear than the ESA, the Service could not rationally conclude that potential threats from oil and 

gas activities may require special management considerations or protection.  AOGA Br. at 31-33.  

As explained above, however, the Service does not have to consider whether other management 

measures already adequately protect the PCEs.  Supra Argument § II.D.1.  Conversely, the 

statute allows the Service to rationally conclude that, while the MMPA currently adequately 

protects the PCEs, further or different conservation measures or protection under the MMPA or 
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another mechanism may be required in the future to protect the PCEs from oil and gas activities.  

Given the Service’s discussion about changes to oil and gas activities that will likely increase the 

risk to the PCEs from such activities, PBCH0045511-12(FR), the Service’s conclusion that the 

PCEs may require special management considerations or protection as a result of these activities 

was eminently rational.  

III. THE SERVICE TOOK INTO CONSIDERATION ECONOMIC AND OTHER 
IMPACTS OF THE DESIGNATION 

The ESA requires the Service only to “tak[e] into consideration the economic impact” of 

designating critical habitat.  16 U.S.C. § 1533(b)(2).  The Service’s regulations likewise require 

the Service only to “take[] into consideration” the probable economic and other impacts of the 

designation.  50 C.F.R. § 424.12(a); see also 50 C.F.R. § 424.19 (Service is to “consider” 

impacts).  Here, there can be no real dispute that the Service “took into consideration” the 

potential economic and other impact of the designation.  The Service retained experts that 

collected extensive information from potentially affected parties and prepared voluminous draft 

and final analyses of economic impacts (referred to herein, respectively, as the DEA and FEA). 

The Service’s final rule and the record as a whole reflect extensive consideration of economic 

impacts generally.  PBCH0045498-45504 (FR) (Resp. to Cmt. 58-92); PBCH0041494 (FEA); 

PBCH0031054.  On its face, the Service carried out its obligation to consider economic impacts, 

which is all that the ESA and its regulations require. 

Plaintiffs Alaska and AOGA raise three claims regarding the Service’s consideration of 

economic impacts, all of which fail as a legal and factual matter for the reasons set forth below.  

First, they allege that the Service improperly relied on the “baseline” method for assessing 

economic impacts.  Alaska Br. at 17-19; AOGA Br. at 36.  This argument is foreclosed by 

controlling Ninth Circuit case law, which has unequivocally upheld the use of this method for 

designating critical habitat.  Arizona Cattle Growers’ Ass’n, 606 F.3d at 1172-74; Home Builders 

Ass’n of Northern Cal., 616 F.3d at 991-93.  Second, Alaska and AOGA allege that the Service 

ignored or disregarded the potential “indirect” costs of the designation—such as project delay, 

litigation, costs and associated impacts.  AOGA Br. at 36; Alaska Br. at 9.  This argument also 

fails because the Service fully considered such potential impacts, which is all that the ESA 

requires.  Third and finally, AOGA takes issue with the amounts projected for certain costs, 

namely the administrative costs of Section 7 consultations, and claims that higher costs will be 

incurred by third parties.  AOGA at 37-38.  Contrary to this argument, the Service fully 
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considered the administrative costs identified by AOGA and estimated these costs reasonably 

based on its experience as the expert agency and the advice of the Service’s experts.  With 

respect to all of their arguments about economic impacts, Alaska and AOGA improperly ask this 

Court to weigh potential impacts of the designation, which is a task that Congress left solely to 

the Service.  H.R. Rep. No. 95-1625, at 16-17 (1978), as reprinted in 1978 U.S.C.C.A.N. 9453, 

9467. 

A. The Service Appropriately Used the “Baseline” Method 

AOGA and Alaska’s disagreement with the Service’s consideration of economic impacts 

revolves to a very large degree around a question of economic methodology.  The “baseline” 

method used by the Service excludes from the projected future economic impact of the 

designation those costs that would occur even in the absence of the designation, i.e., the costs 

resulting from the regulatory “baseline” including the species’ listing under the ESA and 

compliance with other environmental statutes.  PBCH0041511(FEA).  This method has been 

approved by OMB.  As the FEA notes, the OMB guidelines for analyzing the impact of 

regulations “directs Federal agencies to measure the costs of a regulatory action against a 

baseline, which it defines as the ‘best assessment of the way the world would look absent the 

proposed action.”  Id.  Thus, under the “baseline” method, only impacts “that are incremental to 

that baseline (i.e., occurring over and above existing constraints) are attributable to the proposed 

regulation.”  Id.  By contrast, as the Ninth Circuit has explained, AOGA’s and Alaska’s preferred 

“co-extensive” method requires the Service to “ignore the protection of a species that results 

from the listing decision” and requires that any economic burden “must be counted in the 

economic analysis, even if the same burden is already imposed by listing the species and, 

therefore, would exist even if the area were not designated.”  Arizona Cattle Growers’ Ass’n, 606 

F.3d at 1172. 

While in 2001 the Tenth Circuit found the “baseline” method improper in New Mexico 

Cattle Growers Ass’n v. FWS, 248 F.3d 1277, 1283 (10th Cir. 2001), the Ninth Circuit held in 

two decisions in 2010 that the “baseline” method is lawful for designating critical habitat.  

Arizona Cattle Growers’ Ass’n, 606 F.3d at 1172-74 (“We therefore reject the Tenth Circuit’s 

approach . . . and hold that the FWS may employ the baseline approach in analyzing the critical 

habitat designation.”); Home Builders Ass’n, 616 F.3d at 991-93 (“We declined to endorse [the 
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Tenth’s Circuit’s] approach”) (citing New Mexico Cattle Growers Ass’n, 248 F.3d at 1283).  

Other courts have agreed that the “baseline method” is lawful for designating critical habitat.19 

Against this body of authority, including two directly-on-point Ninth Circuit decisions, 

Alaska and AOGA ask this Court to find the “baseline” method unlawful and order the Service 

to apply their preferred “co-extensive” method.  Alaska Br. at 17-19; AOGA Br. at 36.  This 

Court is not so empowered to contravene binding Circuit authority.  Miller v. Gammie, 335 F.3d 

889, 899 (9th Cir. 2003) (en banc) (holding that neither a district court nor a three-judge panel 

may overrule a prior decision of the Ninth Circuit unless it has been “undercut by higher 

authority to such an extent that it has been effectively overruled”); Hart v. Massanari, 266 F.3d 

1155, 1172 (9th Cir. 2001) (“if a controlling precedent is determined to be on point, it must be 

followed”; “an opinion of our court is binding within our circuit”). 

AOGA is wrong that these two Ninth Circuit decisions are not controlling here.  AOGA 

Br. at 36 (claiming that the Ninth Circuit cases involved “other circumstances.”).  The Ninth 

Circuit unequivocally found the “baseline method” consistent with the ESA, while finding the 

“co-extensive method” at odds with Congressional intent:  

Congress has directed the FWS to list species, and thus impose a 
regulatory burden, without consideration of the costs of doing so.  See 16 
U.S.C. § 1533(a) (other citation omitted).  It would be strange to conclude 
that Congress intended the [Service] to consider costs at the critical habitat 
phase that the agency was barred from considering at the listing phase . . . 
The simpler explanation is that the economic analysis of the critical 
habitat designation is exactly what it sounds like and is not intended to 
incorporate the burdens imposed by listing the species. 

Arizona Cattle Growers’ Ass’n, 606 F.3d at 1173.  In arguing against application of the 

controlling Ninth Circuit decisions, AOGA points to the purportedly “extreme circumstances” 

presented here, namely “an incredibly vast designation that does nothing to regulate the actual 

                                                 
19 See CHAPA I, 344 F. Supp. 2d at 130 (“The baseline approach is a reasonable method . . . .  

To find the true cost of a designation, the world with the designation must be compared to the 
world without it.  This is precisely the advice that [OMB] gives to federal agencies conducting 
impact analysis”); Center for Biological Diversity v. Bureau of Land Management, 422 F. Supp. 
2d 1115, 1152 (N.D. Cal. 2006) (rejecting the Tenth Circuit’s view and agreeing with the 
reasoning of CHAPA I); Arizona Cattle Growers’ Ass’n v. Kempthorne, 534 F. Supp. 2d 1013, 
1032-36 (D. Ariz. 2008) (rejecting the Tenth Circuit’s view); Fisher v. Salazar, 656 F. Supp. 2d 
1357, 1371 (N.D. Fla. 2009) (holding that “the baseline approach is a reasonable method, 
consistent with the language and purpose of the ESA, for assessing the actual costs of a 
particular critical habitat designation.”). 

Case 3:11-cv-00025-RRB   Document 64   Filed 02/17/12   Page 79 of 133



Alaska Oil and Gas Ass’n, et al. v. Salazar, et al., No. 3:11-00025-RRB 
Fed. Defs.’ Opp. to Pls.’ Mots. for Summ. J. and Cross-Mot. for Summ. J. Page 67 

threat to listed species (sea ice reduction) and does not result in any conservation or economic 

benefits.”  AOGA Br. at 36, n. 35.  However, the Ninth Circuit’s two decisions upholding the 

“baseline” method do not remotely suggest that their holdings or reasoning are limited to 

particular circumstances.  Further, the allegedly limited benefits of a designation has no impact 

on what analytical method is appropriate for analyzing the economic costs of the designation.  As 

noted above, OMB has identified the “baseline” method as the proper one for analyzing the 

economic impact of federal regulations generally. 

Alaska and AOGA’s arguments in opposition to the “baseline” method are not only 

unavailing given controlling Ninth Circuit authority, but also are not persuasive.  Alaska claims 

that the “baseline method” puts a “limitation” into the ESA’s plain language, “such as to require 

‘consideration only of the economic impact that can be attributed solely to the critical habitat 

designation.’”  Alaska Br. at 18.  But the Ninth Circuit and other courts have found that outcome 

entirely consistent with the ESA’s command that the Service take into consideration the 

economic impact of specifying critical habitat. 16 U.S.C. § 1533(b)(2).  If particular costs to 

landowners or industry will be incurred regardless of a critical habitat designation, those costs 

cannot logically be attributed to specifying an area as critical habitat.  Arizona Cattle Growers’ 

Ass’n, 534 F. Supp. 2d at 1035 (“to determine the economic impacts of a critical habitat 

designation, the Service must examine those impacts solely attributable to that decision”), aff’d  

Arizona Cattle Growers’ Ass’n, 606 F.3d at 1173 (“The baseline approach is, if anything, more 

logical than the co-extensive approach”); see also Fisher v. Salazar, 656 F. Supp. 2d at 1371.20 

Contrary to Alaska and AOGA’s rhetoric that the Service’s economic analysis is 

somehow facially improper and grossly understates costs, the Service’s assessment logically 

flows from application of the “baseline” method.  As the Ninth Circuit stated in upholding this 

method, “contrary to [plaintiff’s] contention that the impact of designating critical habitat cannot 
                                                 

20 Alaska also is wrong that the “baseline” method runs afoul of a purported difference 
between the no-jeopardy and adverse modification standards of ESA Section 7.  Alaska Br. at 
17-18.  Alaska appears to suggest that the jeopardy standard considers the survival, but not 
recovery of the species, while the adverse modification standard addresses both.  Id.  Contrary to 
this argument, the Ninth Circuit has found that the jeopardy standard requires consideration of 
both survival and recovery of the species, just as does the adverse modification standard. 
National Wildlife Fed’n v. National Marine Fisheries Serv., 524 F.3d 917, 931-32 (9th Cir. 2008) 
(“As in Gifford Pinchot Task Force v. United States Fish & Wildlife Service, 378 F.3d 1059 (9th 
Cir. 2004), we conclude that the jeopardy regulation requires NMFS to consider both recovery 
and survival impacts.”). 
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be negligible, the costs of a critical habitat designation could, in fact, be subsumed by the 

burdens imposed by listing the species—any burden that is entirely ‘co-extensive’ with the 

listing decision will reflect exactly such a case.”  Arizona Cattle Growers’ Ass’n, 606 F.3d at 

1174.  In many respects, that is the case here.  The Service did not find that substantial direct 

economic impacts would occur from critical habitat, such as the blocking or cancellation of 

development projects, because any such impacts (if they occurred) would occur from 

requirements already in place as a result of listing, the MMPA, or other statutes, and therefore 

are not impacts of critical habitat under the “baseline” method.  See, e.g., PBCH0045498 

(FR)(Resp. to Cmt. 59); PBCH0045522(FR).  Indeed, as discussed in the next sections of this 

brief, the Service’s economic analysis is not only entirely consistent with the “baseline” method, 

the Service’s use of this Ninth-Circuit-approved method explains much of Alaska’s and AOGA’s 

specific disagreements with the Service’s analysis. 

B. The Service Considered Potential Indirect Impacts of the Critical Habitat 
Designation 

Alaska and AOGA next argue that the Service ignored or disregarded potential “indirect” 

costs of the critical habitat designation, such as project delay, resulting costs of “uncertainty and 

risk,” and litigation costs.  Alaska Br. at 9-10; AOGA Br. at 38-40.  The basis they advance for 

this argument is that the Service did not include quantified amounts for these costs in the FEA’s 

30-year, monetized cost estimate of the designation.  Id.  As explained more fully below, this 

argument fails.  The Service and its economic experts found that they could not reliably quantify 

the amount of such indirect costs attributable solely to critical habitat, as necessary to include 

them in the FEA’s 30-year, range-wide cost estimate.  Therefore, the Service did separately and 

qualitatively considered these indirect costs using data for sample projects provided by Alaska, 

AOGA, and others.  The Service did not disregard or otherwise fail to consider indirect costs by 

not adding them to the FEA’s 30-year cost estimate, as Alaska and AOGA suggest.  The Service 

fully considered them separately, which satisfies the ESA and the regulations. 

1. The Service Considered Potential Indirect Impacts of the Designation 
Separately From the 30-Year, Range-Wide Cost Estimate 

As just noted, Alaska and AOGA argue that the Service gave short shrift to the potential 

indirect impacts of the critical habitat designation, based on alleged deficiencies in the FEA’s 30-

year cost estimate.  Plaintiffs’ argument falls apart upon review of the FEA and the full 

administrative record.  The FEA’s 30-year cost estimate is an attempt to quantify future 
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economic costs of the critical habitat designation—across the entire designation and over a given 

period (here, 30 years was used).21  If certain costs cannot be reliably quantified across the whole 

designation and over the period used, then they are not properly included in the 30-year estimate 

because it would be improper to include partial costs for some projects or some areas in a range-

wide, 30-year estimate.  Recognizing that not all costs can be estimated range-wide or quantified 

at all, the FEA includes economic impact data in addition to the 30-year, range-wide cost 

estimate, including information regarding the potential indirect costs that Alaska and AOGA 

claim were disregarded.  Yet Alaska and AOGA pretend that the FEA’s 30-year cost estimate is 

all that the Service considered.  They argue that by not including potential indirect impacts in the 

30-year, range-wide estimate, the Service somehow ignored or did not consider those impacts.  

AOGA Br. at 36; Alaska Br. at 9.  That is not true. 

The record makes absolutely clear that the Service considered indirect impacts of the 

kind identified by Alaska and AOGA.  The Final Rule states: 

section 3.2.2 of the [Draft Economic Analysis (“DEA”)] focuses on 
potential indirect impacts of the designation.  The DEA describes that 
indirect impacts may result from litigation surrounding critical habitat 
delaying lease sales or projects, or industry avoiding critical habitat due to 
regulatory uncertainty or stigma concerns.  The DEA does not dismiss the 
potential for such indirect impacts, but recognizes that significant 
limitations exist with respect to a reliable calculation of the indirect 
impacts of critical habitat designation over the next 30 years. . . . 

The Service does not consider only the monetized impacts reported in the 
DEA, but is also required to consider this qualitative discussion of 
potential impacts, and the accompanying qualitative examples. 

PBCH0045500(FR)(Resp. to Cmt. 68); PBCH0045522 (FR)(stating that the Service considered 

the information in the FEA); see also PBCH0045500 (FR)(Resp. to Cmt. 68) (“the  DEA 

recognizes the potential for other types of incremental impacts, such as project delay associated 

with litigation”); PBCH0045501(FR)(Resp. to Cmt. 70)(recognition of potential indirect impacts 

identified in the DEA, later incorporated and expanded in the FEA); PBCH0045501(FR) (Resp. 

to Cmt. 72) (discussing “risk premium” for projects); PBCH0045500-502(FR) (Resp. to Cmt. 69, 

73) (addressing litigation costs); PBCH0045498(FR)(Resp. to Cmt. 59) (referring to information 

regarding indirect impacts in the DEA). See generally PBCH0045500-503(FR) (Resp. to Cmt. 

                                                 
21 PBCH0041525-26(FEA) (discussing geographic scope and time frame of the analysis);  

see also PBCH000041582 (scope of analysis for oil and gas projects). 
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68-84) (broadly addressing and considering parties’ comments regarding potential indirect 

impacts). 

As the Service states in the Final Rule, the FEA contains substantial qualitative 

information regarding potential indirect costs and expressly recognizes the potential for such 

costs.  PBCH0041549-558(FEA) (describing potential indirect impacts for oil and gas activities, 

including a range of potential costs for example projects); PBCH0041595(FEA)(“This analysis 

recognizes the potential for” indirect impacts from critical habitat to capital projects and 

construction activities); PBCH0041604-605 (describing potential indirect impacts on capital 

projects and other construction activities); PBCH0041508 (FEA) (“[t]his analysis therefore 

recognizes the potential for indirect impacts of the regulation.”); PBCH0041524(FEA) 

(acknowledging and discussing that land managers and landowners “may face additional indirect 

impacts” including “time delays,” “regulatory uncertainty,” and “stigma” that reduces the value 

of land within critical habitat).  Thus, the FEA does not claim that the monetized 30-year 

estimate is the sum total of all indirect impacts.  Nor does it assign a value of “$0.00” to indirect 

impacts, as Alaska and AOGA claim.  Rather, the FEA acknowledges that not all indirect 

impacts were quantified, and therefore separately provides the qualitative information regarding 

indirect impacts cited by Alaska and AOGA.  PBCH0041557.  Both this qualitative information 

in the FEA and the 30-year monetized estimate were prepared to assist the Service’s 

consideration of economic impacts.  PBCH0041557 (stating that the qualitative “analysis relies 

on the above examples to provide perspective on the potential magnitude of project delay 

impacts should they result from critical habitat designation for the polar bear”). 

Indeed, the very information that Alaska and AOGA claim the Service disregarded is 

directly contained in the FEA.  For example, Alaska’s brief includes a table containing potential 

financial costs of a one-, three- and five-year delay for what it identifies as representative oil 

fields. Alaska Br. at 10.  The FEA contains the exact same information and potential delay costs, 

PBCH0041558(FEA), as the Final Rule itself notes.  PBCH0045501(FR)(Resp. to Cmt. 70).  The 

Final Rule goes on to state that such information was considered by the Service.  Id. (“the DEA 

and this comment provide information to the Service regarding the order of magnitude of 

potential project delays . . . .”).  Compare Alaska Br. at 9 with PBCH0041605 (FEA)(referencing 

the exact same delay costs for capital projects); compare also Alaska Br. at 16 (citing comments 

of Dr. Scott Goldsmith) with PBCH0041554-55 (containing Dr. Goldsmith’s estimates for a 
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hypothetical field on the North Slope).  All of the information in the FEA—including the 

estimates of potential delay costs for sample or representative projects submitted by Alaska and 

others—was considered by the Service.  It was not disregarded or ignored.  PBCH0045522(FR) 

(“We have considered and evaluated the potential economic impact of the critical habitat 

designation under 4(b)(2) of the Act, as identified in the FEA.”).  On this record, there can be no 

dispute that the Service acknowledged and considered the potential for indirect impacts. 

Even if the record was unclear (which is not the case here), the Service is entitled to a 

presumption that it considered all relevant record information, including information regarding 

economic impacts of critical habitat.  See Rock Creek Alliance, 663 F.3d at 443 (agency “must be 

presumed to” have considered pertinent information “unless rebutted by evidence in the 

record”)(citation omitted); Arizona Cattle Growers’ Ass’n, 606 F.3d at 1174 (presumption that 

Service carried out duty to consider economic impact information in designating critical habitat);  

see also Kern County Farm Bureau v. Allen, 450 F.3d 1072, c (9th Cir. 2006) (“Without any 

evidence in the record that the [Service] ignored relevant information, we hold that [the Service] 

satisfied its duty.”).  Thus, Alaska and AOGA have the burden here, and they identify no 

evidence that the Service disregarded or did not consider the available information with respect 

to indirect impacts.  To the contrary, the record unequivocally shows that the Service considered 

indirect impacts.  

2. The Service Reasonably Considered Indirect Impacts Qualitatively 

The Service explained fully in the Final Rule why it could not reliably quantify indirect 

costs for inclusion in the FEA’s 30-year, range-wide cost estimate, and thus had to consider these 

costs separately and qualitatively.  The Service explained that: 

In order to monetize indirect impacts, such as project delays, on these 
activities, additional assumptions would be required regarding: (1) Which 
future projects may experience delays over the next 30 years; (2) the 
specific length of delay that is attributable to the critical habitat 
designation (as opposed to delay resulting from the listing of the polar 
bear or other species, habitat, or broader environmental considerations); 
and (3) the potential outcome of any litigation regarding critical habitat. 

PBCH0045500(FR)(Resp. to Cmt. 68).  The Service found that these were “unknown variables” 

that were too uncertain to estimate.  PBCH0045502(FR) (Resp. to Cmt. 74).  In particular, the 

Service noted that “[t]he specific extent to which critical habitat designation for the polar bear 

may add to litigation and delays is uncertain,” i.e., the  Service could not quantify indirect costs 
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attributable specifically to critical habitat as opposed to other causes, as required by the 

“baseline” method.  See also PBCH0045501(FR)(Resp. to Cmt. 66)(“estimating the number, 

scope, and timing of potential legal challenges would require significant speculation”).  

Under the standard of review as applied in this Circuit, the Service can rely on the 

reasonable opinion of its experts.  Tri-Valley Cares v. U.S. Dep’t of Energy, --- F.3d ----, No. 10-

17636, 2012 WL 373125, at *7 (9th Cir. 2012)(“And ‘[w]hen specialists express conflicting 

views, an agency must have discretion to rely on the reasonable opinions of its own qualified 

experts even if, as an original matter, a court might find contrary views more persuasive.’”) 

(citing Marsh, 490 U.S. at 378); see also Bear Lake Watch v. FERC, 324 F.3d 1071, 1076–77 

(9th Cir. 2003).  Here, the Service’s economic experts agreed that it was not possible to quantify 

indirect impacts for the reasons cited by the Service, and thus they were not properly included in 

the FEA’s range-wide, monetized estimate.  PBCH0041502, 41508, 41595, 41605(FEA). 

The findings of the Service and its experts are reasonable and not remotely arbitrary and 

capricious.  In any litigation challenging a proposed project on the ground that it adversely 

modifies critical habitat, plaintiffs almost certainly will allege that the project violates the ESA 

Section 7 jeopardy bar that flows from listing and may also include claims under the MMPA or 

NEPA.  In its brief, AOGA does not dispute that adverse modification of critical habitat will be 

only one claim among several that would be brought in suits challenging projects.  AOGA Br. at 

40.  In its comments before the Service, AOGA also admitted that litigation over projects could 

occur “with or without the critical habitat designation,” which is undoubtedly true given the 

existence of legal causes of action other than adverse modification  PBCH0054933.  The 

problem then is—how much of any delay, litigation cost, or risk premium is from the critical 

habitat claim versus other claims that could be brought even without the designation?  In their 

summary judgment briefs, Alaska and AOGA never identify any record information that could 

have been used to reliably quantify the amount of indirect impacts attributable to critical habitat, 

as opposed to the regulatory “baseline,” or even assert that doing so is possible. 

In addition, as explained above, the jeopardy and adverse modification standards of ESA 

Section 7 can substantially overlap.  In this case, the Service in fact found that the ESA adverse-

modification standard was not expected to increase conservation requirements for polar bears 

above those already required by the jeopardy standard and the MMPA.  

PBCH0045498(FR)(Resp. to Cmts. 58-60).  AOGA admitted the same in its comments, stating 
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that existing protections for the species “are sufficient to ensure that oil and gas operations 

conducted consistent with those protections will not result in destruction or adverse modification 

of critical habitat.”  PBCH0057378.  In these circumstances, arguably all litigation-related delay 

and related impacts are attributable to the baseline, not critical habitat.  The Service did not reach 

that conclusion, but it clearly was reasonable to find that quantifying how much if any delay is 

incrementally attributable to critical habitat as opposed to other causes, as required by the 

“baseline” method, was not realistically possible.  In their briefs, Alaska and AOGA do not 

acknowledge or engage this problem or identify any way for the Service to have solved it. 

In addition, the Service could not presume that every future project will be subject to 

litigation or injunctive relief.  Indeed, Alaska submitted an alternative economic analysis (the 

Econ One Report) that admits that “there is uncertainty over how many and which particular 

projects would be subject to delay.”  PBCH0044642.  Other parties, while noting that critical 

habitat could lead to project delays, did not claim to know which projects would be affected, how 

many projects would be delayed, or the amount of the delay.  See, e.g., PBCH0055240 

(ConocoPhillips letter admitting that “[c]ertainly, not every project will suffer [litigation-related] 

delay, deferred production, or closure”).  Yet, the number of future lawsuits must be projected 

range-wide to include indirect costs in the FEA’s 30-year estimate, as Alaska admitted in its 

comments to the Service.  PBCH0032507 (“[t]o identify the overall representative estimate of 

litigation costs attributable to the designation, [the costs for litigating an “individual” case] must 

then be multiplied by the multitude of litigation that can be anticipated as an impact of critical 

habitat”).  But Alaska and AOGA point to no reliable estimates of the amount of such future 

litigation.  The multiplication suggested by Alaska would have been guesswork at best. 

While never seriously engaging the question of how the Service could quantify indirect 

impacts range-wide given the foregoing problems, Alaska and AOGA try to suggest that the 

information needed is contained in the Econ One Report or in comment letters from other parties.  

Alaska Br. at 9-10, 13; AOGA Br. at 38-40.  This is not the case.  PBCH0045501(FR)(Resp. to 

Cmt. 70).  First, the Econ One Report does not even attempt to identify which projects in critical 

habitat over a 30–year period would experience delay or any other indirect impact.  Unable to 

project the amount or extent of delay for any project, the Econ One Report provides estimated 

costs for example or sample oil and gas projects if the delay period is assumed to be one, three or 

five years.  Alaska Br. at 10 (costs for sample projects).  See also PBCH0044643, 44678-79; 
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PBCH0044662 (assuming a one-year delay for every capital project in fiscal year 2010 only).  

Thus, the Econ One Report does not even attempt to quantify indirect costs range-wide, or over 

the 30-year period used in the FEA’s monetized cost estimate. 

Even more problematic, the Econ One Report and other information cited by Alaska and 

AOGA do not identify the amount of indirect impacts attributable to critical habitat as opposed 

to other causes, as required to apply the “baseline” method.  PBCH0045500 (FR)(Resp. to Cmt. 

68); PBCH0045502(FR)(Resp. to Cmt. 74).  The Econ One Report states that delay “may result” 

from critical habitat, such as litigation challenging the Service’s interpretation of adverse 

modification.  PBCH0044641-42.  But the Report never attempts to estimate how much delay 

would occur from critical habitat alone as opposed to other causes.  The Report says that “[o]nce 

. . . it is determined that some delay will occur as a result of the Proposed [critical habitat 

designation], the costs of such delays can be estimated using reasonable assumptions.”  

PBCH0044642.  But how long is that “some delay” that “will occur as a result” of critical 

habitat, but not other causes?  The Econ One Report does not claim to know, and therefore 

simply assumes without basis that one, three and five years “are representative of possible delay 

periods that would result from the designation of critical habitat.”  PBCH0044632, 44652.  But 

as explained above, there are multiple legal causes of action available to delay or halt a project 

based on impacts to the polar bear or its habitat, even without the critical habitat designation.  

Delays also are possible for the Section 7 consultation process, with or without critical habitat.  

Thus, any one-, three- or five-year delay at best would have multiple causes; it would not be 

attributable solely to critical habitat.  Other parties similarly submitted information that does not 

identify the incremental delay (if any) attributable solely to critical habitat, as required by the 

“baseline” method.22  In short, Alaska appears to ask this Court to require the Service to quantify 

indirect impacts—to the degree necessary to apply the “baseline” method and to reliably estimate 
                                                 

22 See, e.g., PBCH0054935-36 ($200 million delay for a Shell project that did not even 
involve critical habitat); PBCH 00505240 (ConocoPhillips comment letter).  same problem of 
applying the “baseline” method exists for the “risk premium” for projects in critical habitat 
alleged by AOGA.  AOGA asserts that “a project located in critical habitat is more risky than a 
project that is not.”  AOGA Br. at 39.  This claim ignores that the jeopardy bar and the MMPA 
create a level of litigation risk for all projects, whether they are located in critical habitat or not.  
AOGA then postulates an allegedly “conservative” risk premium of 1% (or 0.1%) and then 
applies that amount to the value of oil and gas leases.  Id.  But AOGA fails to show that such 
percentages represent even the total risk premium attributable to listing, the MMPA, and critical 
habitat, let alone the incremental risk premium attributable to critical habitat. 
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costs range-wide over 30 years—when in the Econ One Report its own experts were unable to do 

so. 

Trying to shift attention away from this defect in its case, Alaska points to reported 

comments by OMB’s Nathan Frey that “there is some merit to the argument that these things 

[indirect impacts] CAN be quantified.”  Alaska Br. at 16 (citing PBCH0033153).  Mr. Frey’s 

comments as a whole actually undercut Alaska’s and AOGA’s arguments.  Mr. Frey did not say 

that the indirect impacts of critical habitat could be quantified.  He said that “indirect impacts” 

could be quantified—which is a big difference.  Indeed, Mr. Frey went on to say that, in order to 

make matters clearer for the public, “[m]aybe include costs of delay in the baseline,” i.e., he 

recognized the difficulty of identifying the incremental delay from critical habitat and suggested 

attributing all delay costs to the regulatory baseline (which results from listing, the MMPA and 

other statutes).  Id.  The Service was not required to quantify or assess “baseline” impacts.  Home 

Builders’ Ass’n v. FWS, 616 F.3d at 992-93 (“any economic impacts of protecting the [listed 

species] that will occur regardless of the critical habitat designation . . . are treated as part of the 

regulatory ‘baseline’ and are not factored in the economic analysis of the effects of the critical 

habitat designation”). Thus, if the Service had followed Mr. Frey’s advice to treat all indirect 

impacts as baseline costs, it would not have had to quantify indirect impacts as Alaska and 

AOGA contend.23 

Alaska and AOGA also mischaracterize the Service’s findings regarding quantification of 

indirect impacts.  Using selective quotation of the FEA, they argue that the Service found that 

indirect impacts were “‘considered too speculative for the [4(b)(2) analysis],’” implying the 

Service found they were too speculative to consider.  Alaska Br. at 9 (citing the FEA at 

PBCH0041557); Alaska Br. at 9 (quoting the same phrase).  In full, the FEA states that “this 

                                                 
23 Citing an OMB document, Alaska suggests that the Service could have made assumptions 

about “the probabilities of the relevant outcomes,” such as “the outcome of potential litigation.” 
Alaska Br. at 13-14.  However, in the Econ One Report, Alaska’s own experts were unwilling to 
speculate about the likelihood of litigation for any project or how many projects would be 
affected by delay.  As the Service and its experts found, assuming values for such variables is too 
speculative to produce a meaningful estimate of indirect impacts.  PBCH0045502 (FR)(Resp. to 
Cmt. 74).  Mr. Frey also noted that litigation-related delays were the “most far flung” and 
“hardest to predict.”  PBCH0033154.  Furthermore, uncertainty regarding the amount of 
litigation or delay for projects is not the only problem preventing reliable quantification of 
indirect costs attributable to critical habitat, as Mr. Frey acknowledged in suggesting that all 
delay costs be attributed to the baseline. 
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analysis does not quantify total potential indirect incremental (i.e., above “baseline”) impacts of 

polar critical habitat.  Forecasting the potential length of project delay and changes in behavior 

from regulatory uncertainty is considered too speculative for this analysis.”  PBCH0041557.24  

Thus, contrary to Alaska’s and AOGA’s characterization, the Service did not disregard or fail to 

consider potential indirect costs on the purported ground they were “uncertain,” “speculative,” or 

not “probable.”  See, e.g., Alaska Br. at 11-17.  Certainly, the Service found that uncertainty 

existed regarding the amount of such indirect impacts attributable to critical habitat.  But the 

Service did not disregard them on that basis.  As explained in the preceding section, the Final 

Rule and the FEA show that the Service and its economic experts recognized the potential for 

indirect impacts of critical habitat and considered them qualitatively and separately from the 

FEA’s 30-year cost estimate. 

Arguing that more is required, Alaska and AOGA apparently are trying to create a legal 

requirement—to quantify all costs of a designation and add them together in a single estimate—

that does not exist.  There is no requirement in the ESA or the regulations to quantify or 

“ascertain” the total future costs of a designation, as Alaska and AOGA suggest.  Alaska Br. at 

12; AOGA Br. at 40.  The ESA and the regulations require the Service only to “tak[e] into 

consideration” and “consider” potential economic impacts, and do not limit the Service to a 

quantitative assessment or single estimate, particularly where the amount of some costs 

attributable solely to critical habitat cannot be reliably estimated.  16 U.S.C. § 1533(b)(2); 50 

                                                 
24 Alaska similarly uses selective quotation of the Final Rule to argue that the Service found 

that “therefore these [indirect] impacts were ‘speculative’ and ‘uncertain.’” Alaska Br. at 10 
(citing PBCH0045502(FR)).  On the cited page, the Final Rule states in full that “[f]orecasting 
specific variables needed to quantify indirect impacts . . . is considered too speculative for the 
analysis.”  PBCH0045502(FR) (emphasis added).  On the same page, the Final Rule states in full 
that “the specific extent to which critical habitat designation for the polar bear may add to 
litigation and delays is uncertain,” i.e., the amount of indirect costs solely attributable to critical 
habitat as opposed to other causes is too uncertain to quantify, not that these costs are too 
uncertain to consider.  PBCH0045502(FR).  Alaska also goes too far in claiming that the Service 
“minimized” delay costs merely by using the word “hypothetical” to refer to the oil fields used 
for some of the example calculations provided by Alaska and others.  Alaska Br. at 13-14.  The 
word “hypothetical” has two meanings: “of, relating to, or based on a hypothesis,” and 
“suppositional, uncertain.”  American Heritage Dictionary (2007).  The calculations provided by 
Alaska and others are based on a hypothesis, i.e., that if you take a project of a given size and 
assume a given delay period, then you will have certain delay costs.  The FEA did not dismiss 
such calculations, stating for one of them that the “general conclusions behind the hypothetical 
profiles still hold.”  PBCH0041554(FEA). 
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C.F.R. § 424.12(a).  The word “quantify” does not appear anywhere in ESA Section 4(b)(2).  

Accordingly, courts have rejected the argument that quantification or summing of all costs is 

required.  See Fisher v. Salazar, 656 F. Supp. 2d at 1374 (explaining that none of the “evidence 

cited by Plaintiffs demonstrates that, contrary to the conclusion of the economic consulting firm, 

the FWS could have accurately determined or quantified the delay and permitting costs, if any, 

attributable to critical habitat designation as opposed to other causes.”); CHAPA II, 731 F. Supp. 

2d at 31-32 (rejecting argument that the Service was required to “identify a specific dollar 

amount” for certain costs).25 

The Ninth Circuit also has rejected attempts to create new requirements or prerequisites 

for protecting listing species—here quantification of all costs—that are not present in the ESA.  

See Home Builders Ass’n v. FWS, 321 Fed. Appx. 704 (9th Cir. 2009) (dispatching argument that 

the ESA mandated the Service to answer plaintiffs’ questions before listing a species) (citing 

Kern County Farm Bureau, 450 F.3d at 1081-82).  Further, at odds with its arguments now, in its 

comments to the Service, AOGA acknowledged the difficulty of quantifying the incremental 

indirect impacts of critical habitat, and therefore recommended considering such impacts 

“qualitatively.”  PBCH0054923 (“while these costs may be difficult to quantify . . . they must be 

considered qualitatively if not quantitatively”), PBCH0054931 (admitting that certain costs 

“cannot be readily measured, and should instead be considered qualitatively”).  AOGA 

improperly tries to move the goalposts now. 

In sum, the Service considered the potential indirect impact data cited by Alaska, AOGA, 

and other interested parties, along with extensive other data and comments regarding potential 

economic impacts, and thereby fulfilled its only obligation under the ESA and regulations—to 

“tak[e] into consideration” economic impacts.  16 U.S.C. § 1533(b)(2); 50 C.F.R. § 424.12(a), 

424.19.  “The ESA and its regulations require consideration of the economic and other impacts 

of a critical habitat designation, nothing more.”  Fisher v. Salazar, 656 F. Supp. 2d at 1373 

(emphasis added)(citing Arizona Cattle Growers’ Ass’n, 534 F. Supp. 2d at 1036, aff’d 606 F.3d 

at 1172-74 (9th Cir. 2010)). 

                                                 
25 Alaska and AOGA also claim that the Service failed to satisfy the requirement of Section 

4(b)(2) to use “the best scientific data available.”  Alaska Br. at 14-17; AOGA Br. at 41.  Even if 
information regarding economic impacts could be considered “scientific data” (which on its face, 
it is not), this argument too is based on the false premise that the Service did not consider 
information not included in the 30-year, designation-wide cost projection.  AOGA Br. at 41. 
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C. The Service Considered The Administrative Costs of Future Section 7 
Consultation Costs Attributable to Critical Habitat 

In addition to challenging the Service’s assessment of indirect costs, AOGA asserts that 

the Service understated certain administrative costs of future ESA Section 7 consultations 

attributable to critical habitat.  AOGA Br. at 37-38.  As explained below, these arguments lack 

legal and factual merit. 

First, some discussion of the facts is necessary because AOGA does not explain what the 

Service actually did.  While the Service and its experts found that they could not reliably 

quantify indirect impacts attributable to critical habitat as opposed to other causes, the Service 

did know that each future project within the range of the polar bear that has a federal nexus and 

that may affect the species or its habitat will require ESA Section 7 consultation.  

PBCH0045498-500(FR) (Resp. to Cmt. 62-67); PBCH0041519-22, 41546-48(FEA).  The 

Service also had data regarding the number of projects that would require consultation, as well as 

data from other Section 7 consultations and interested parties regarding the amount of effort 

required to address adverse modification as one part of future Section 7 consultations.  

PBCH0045499-500(FR)(Resp. to Cmt. 66-67); PBCH0041522(FEA) (incremental 

administrative cost per consultation); PBCH0041582, 41604(FEA) (information on number of 

projects and consultations).  Accordingly, the Service and its economic experts were able to 

quantify—range-wide and over the period used—the expenses of considering critical habitat in 

future ESA Section 7 consultations.  PBCH0041504, 41549, 41604(FEA).   

With respect to these estimated Section 7 costs, the Service included amounts not only 

for its own costs, but also those of the federal action agency (such as the Army Corps of 

Engineers), third parties that elect to participate (such as oil and gas companies), and the cost of 

“biological assessments” prepared by or under the direction of the federal action agency.  

PBCH0041522(FEA); 50 C.F.R. § 402.02 (definition of “biological assessment”).  In total, the 

FEA estimates that the incremental costs of each consultation attributable to critical habitat 

would range up to about $45,000 per formal consultation and $59,000 per programmatic 

consultations (which covers more than one project).  PBCH0041522(FEA).  Notably, in the 

DEA, the Service had included lower amounts, but increased them in the FEA for oil and gas 

projects based on industry’s request that higher third-party costs be included (up to $37,500 per 

consultation).  PBCH0045498-99(FR)(Resp. to Cmt. 62). 

Case 3:11-cv-00025-RRB   Document 64   Filed 02/17/12   Page 91 of 133



Alaska Oil and Gas Ass’n, et al. v. Salazar, et al., No. 3:11-00025-RRB 
Fed. Defs.’ Opp. to Pls.’ Mots. for Summ. J. and Cross-Mot. for Summ. J. Page 79 

In its brief, AOGA attempts to fly speck the FEA’s estimate of administrative costs.  In 

particular, AOGA argues that one piece of the Service’s estimate—for “biological assessments” 

—has “no basis in reality” because oil and gas companies “anticipate” they will incur higher 

amounts than the Service included.  AOGA Br. at 37 (citing PBCH0054929) (companies 

“anticipate” higher amounts).26  The Service fully addressed this comment in the Final Rule.  

The Service explained that “the expected level of effort [for considering critical habitat in a 

biological assessment] is based on a historical review of past consultations around the country, 

and is significantly less than the level of effort that these comments anticipate will be required.”  

PBCH0045499(FR)(Resp. to Cmt. 63).  Under the standard of review, where there is conflicting 

evidence, the Service is entitled to decide which evidence is most probative.  Modesto Irrigation 

Dist. v. Gutierrez, 619 F.3d 1024, 1036 (9th Cir. 2010) (courts must uphold reasonable agency 

action “even if the administrative record contains evidence for and against its decision.”)(quoting 

Trout Unlimited v. Lohn, 559 F.3d 946, 958 (9th Cir. 2009)).  The Service’s estimate is based on 

actual data and its own extensive experience in conducting Section 7 consultations, and 

industry’s mere “anticipation” that higher costs will be incurred for one line item is insufficient 

to render the Service’s overall estimate arbitrary. 

Furthermore, most of the cost of a biological assessment will be incurred regardless of 

critical habitat in order to address the no-jeopardy requirement that also assesses impacts on a 

species’ habitat.  Under the “baseline” method, such costs that would be incurred regardless of 

critical habitat are not properly treated as costs of critical habitat.  AOGA is arguing about the 

incremental effort of formally addressing critical habitat in an analysis and document that must 

already be prepared.  Even for this incremental effort of considering critical habitat as one 

additional element of Section 7 consultation, the Service overall included a substantial and 

increased amount for third-party costs in the FEA—up to $37,500 per consultation at the request 

of industry—and was not required to further increase its estimate for administrative costs.  In 

fact, given that there is no requirement in the first place to quantify future impacts of a 

designation—only to consider them—there is no legal basis for AOGA to second-guess the 

amounts used by the Service as long as it considered the higher amounts, which the Service 

plainly did. 

                                                 
26 Citing an internet website, AOGA also claims allegedly higher costs for a single project in 

Oregon that is not identified as even occurring in critical habitat.  See PBCH0054929 (note 10). 
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AOGA also claims that additional studies will be required to study the PCEs and that 

costs for such studies should have been included.  AOGA Br. at 37.  The Service disagreed and 

explained in the Final Rule that it: 

does not ask that third parties identify or map the distribution of PCEs as 
part of section 7 consultations.  The Service identifies as part of critical 
habitat designation where the PCEs for polar bear critical habitat exist.  It 
is, therefore, unlikely that there would be a need for third parties to 
undertake duplicative efforts to map PCEs.  The Service has in the past 
requested polar bear-related studies such as denning surveys; however, 
these studies are required under the MMPA and would be requested 
regardless of the designation of critical habitat.  Costs of these polar bear 
studies are considered baseline impacts of polar bear conservation and are 
not included within the forecast of incremental impacts of critical habitat 
designation. 

PBCH0045499(FR)(Resp. to Cmt. 63).  AOGA fails to address this explanation in its motion for 

summary judgment and thus fails to carry its burden of showing that the Service acted arbitrarily.   

AOGA also argues that the Service and its experts improperly estimated the number of 

future consultations.  AOGA Br. at 38.  Specifically, AOGA cites its comments before the 

Service claiming that, for programmatic consultations that cover multiple projects, further 

individual consultations may be required that will involve a similar level of effort.  Id. (citing 

PBCH0054929).  The Service also addressed this comment in the Final Rule, stating that 

“[w]hile the Service also may consult on some smaller scale projects that fall under these [large-

scale] plans, these efforts are anticipated to be relatively minor due to the existence of the 

programmatic consultations and biological opinions addressing the conservation needs for the 

species.”  PBCH0045500(FR)(Resp. to Cmt. 66).  At the same time, the Service recognized that 

administrative costs for considering critical habitat in future consultations could be higher if a 

greater number of consultations were required.  Id.   

Thus, the Service did not purport to be able to precisely estimate future administrative 

costs of ESA Section 7 consultations and therefore considered the possibility of higher costs, 

which is all that is required under the ESA.  Moreover, here private economic consulting firms 

prepared the FEA and found the estimated amounts for administrative costs appropriate, which 

the Service could properly rely upon.  Tri-Valley Cares, 2012 WL 37312; Marsh, 490 U.S. at 

378.  For the foregoing reasons, AOGA’s arguments with respect to Section 7 consultation costs 

fail. 
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D. Alaska and AOGA Improperly Ask This Court to Weigh Potential Economic 
Impacts of the Designation, A Task That Congress Left to the Service 

Alaska’s and AOGA’s arguments regarding the Service’s economic analysis ultimately 

challenge the weight the Service accorded future impacts of the designation.  At bottom, they 

argue that the designation was arbitrary and capricious because they anticipate or fear that certain 

economic impacts will be more significant, larger, or less uncertain than the Service found.  But 

nothing in the ESA or the regulations require the Service to attach more weight, significance, or 

likelihood to any of the economic impacts that Alaska and AOGA identify.  As noted above, 

Congress has made clear that the Secretary “is not required to give economics or any other 

‘relevant impact’ predominant consideration in his specification of critical habitat.”  H.R. Rep. 

No. 95-1625 at 17 (1978), 1978 U.S.C.C.A.N. 9453, 9467.  Instead, “[t]he consideration and 

weight given to any particular impact is completely within the Secretary’s discretion.”  Id. 

(emphasis added); Home Builders’s Ass’n v. FWS, 2006 WL 3190518; Fisher v. Salazar, 656 F. 

Supp. 2d at 1368. 

Furthermore, at issue here is the Service’s consideration of future economic impacts.  The 

Service does not expect critical habitat to impose significant additional requirements or 

disproportionate costs on landowners or industry, given the protections already in place for the 

polar bear’s habitat from the no-jeopardy requirement and the MMPA.  PBCH0045498(FR) 

(Resp. to Cmt. 58-9); PBCH0045521-22(FR).  Alaska and AOGA do not necessarily disagree 

with the Service’s assessment, but argue that potential litigation by environmental groups might 

result in a different outcome.  See, e.g., AOGA Br. at 3 (alleging large economic consequences 

“if” the “aspirations” of environmental groups to halt oil and gas projects “came to pass”); Econ 

One Report at 14 (delays “might occur” if the Service’s determination regarding no changes to 

polar bear conservation requirements “proves to be incorrect”).  But the mere possibility of some 

other outcome than the one the Service reasonably expects based on the law and the facts cannot 

render the Service’s assessment arbitrary.  

Asking the Court to reweigh the likelihood of the alternative scenario it fears, AOGA 

points to cases involving different species where it claims that critical habitat had an effect on 

economic activity.  See AOGA Br. at 39, n.37 and 38.  The Econ One Report submitted by 

Alaska and ASRC does the same, relying on data for other species to calculate reductions in oil 

output purportedly attributable to critical habitat.  PBCH0044660.   However, as the Service 

explained in the Final Rule in response to such arguments, every species and critical habitat 
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designation is different.  PBCH0045498(FR)(Resp. to Cmt. 60)(“Conservation measures for 

species and habitats are determined on a case-by-case basis as different species and geographic 

regions are subject to different baseline regulations and conservation requirements.”).  For this 

reason, it is not appropriate to generalize from the purported impacts of critical habitat in other 

cases.27 

Here, as explained above, the Service found that critical habitat for the polar bear is not 

expected to result in significant additional requirements for landowners and industry.  And 

AOGA admitted in its comments to the Service that “no additional conservation measures should 

be required because the MMPA already adequately protects polar bear habitat.”  PBCH0054930.  

As noted above, the U.S. Army Corps of Engineers also agreed that adding critical habitat to the 

existing level of regulation is unlikely to affect issuance of Clean Water Act permits, as may be 

necessary for local capital projects.  PBCH0041603(FEA).  Historically, polar bear conservation 

measures have not stopped oil and gas exploration and other development.  In addition, the polar 

bear critical habitat designation is very large, reducing the chances that individual projects will 

be found to constitute adverse modification under binding Ninth Circuit law.  Rock Creek 

Alliance, 663 F.3d 439; Butte Envtl. Council, 620 F.3d at 948.  Only where a proposed project 

with a federal nexus rose to the level of adverse modification, but without jeopardy to the 

species, would critical habitat have an independent legal impact—which the Service does not 

expect on the facts here, but certainly is possible for some future federal actions.  In that 

circumstance, the polar bear would benefit from that additional level of protection from critical 

habitat, as the Service found.  PBCH0045488(FR). 

While not expecting critical habitat to impose additional requirements, the Service did 

not find that no indirect impacts of the kind identified by Alaska, AOGA, and others could occur. 

                                                 
27 PBCH0044660.  In addition, contrary to AOGA’s portrayal, it is not always obvious that 

critical habitat is the cause of restrictions.  AOGA cites the example of an injunction granted to 
protect the Stellar sea lion in Greenpeace v. NMFS, 106 F. Supp. 2d 1066 (W.D. Wash. 2000); 
PBCH0054936 (AOGA comments citing the same injunction).  In that case, NMFS had not 
performed ESA consultation for operation of a fishery and therefore had not “fulfilled its 
substantive duty to ‘insure’ against jeopardy or adverse modification.”  Id. at 1074 (emphasis 
added); see also id. at 1076 (when evaluating harm prong for injunction, the court found that 
“‘harm’ must be defined as jeopardy or adverse modification”) (emphasis added).  Thus, the 
same injunction could and likely would have issued without the critical habitat designation. 

Case 3:11-cv-00025-RRB   Document 64   Filed 02/17/12   Page 95 of 133



Alaska Oil and Gas Ass’n, et al. v. Salazar, et al., No. 3:11-00025-RRB 
Fed. Defs.’ Opp. to Pls.’ Mots. for Summ. J. and Cross-Mot. for Summ. J. Page 83 

As explained above, the Service expressly acknowledged the potential for indirect impacts on 

development and considered their potential magnitude using the data provided by Alaska, 

AOGA, and others.  The Service also weighed and considered the administrative costs of future 

ESA Section 7 consultations attributable to critical habitat, including the higher third-party costs 

alleged by AOGA.  Nothing more is required by the ESA or the standard of review.   The 

Service does not have a crystal ball, and cannot be expected to predict and quantify all future 

economic costs of the designation, or do so with perfect precision and clarity.  It conducted a 

reasonable and thorough assessment that satisfies the ESA, meets the deferential standard of 

review, and is in accordance with Ninth Circuit law regarding the appropriate “baseline” method.  

For these reasons and all of those set forth above, there is no legal error here with respect to the 

Service’s consideration of economic impacts. 

IV. DECISIONS NOT TO EXCLUDE AREAS FROM CRITICAL HABITAT ARE 
UNREVIEWABLE AND WITHIN THE SERVICE’S DISCRETION 

As explained above, the ESA contemplates only that the Service take economic impacts 

into “consideration” before designating critical habitat.  16 U.S.C. § 1533(b)(2).   Further, 

“[w]hen using [economic impact] and other relevant data to inform its decision, the Service has 

wide discretion in determining whether to exclude particular areas.”  Arizona Cattle Growers’ 

Ass’n, 534 F. Supp. 2d at 1032 (citing 16 U.S.C. § 1533(b)(2)), aff’d Arizona Cattle Growers’ 

Ass’n, 606 F.3d 1160.  To that end, Section 4(b)(2) of the ESA provides that based on its 

consideration of economic impacts, the Service “may exclude” areas from the designation where 

the costs of designating those areas outweigh the benefits of inclusion.  16 U.S.C. § 1533(b)(2).  

Thus, although not the case here, under the plain language of ESA Section 4(b)(2), the Service 

can find that the impacts of designation will be massive and the benefits to the species minimal, 

yet still designate those areas as critical habitat.  

Exercising its wide discretion, the Service determined here to exclude only two towns 

from the designation (Kaktovik and Barrow), but not other areas for which exclusions were 

requested.  PBCH0045491-94 (Resp. to Cmt. 29-43), 45519-24 (FR).  Each of the Plaintiffs raise 

challenges to the Service’s decisions not to exclude additional areas from the designation, 

arguing that the Service failed to explain its decisions and/or failed to make allegedly required 

findings whether the benefits of including areas for which exclusions had been requested 

outweighed the costs of designating them.  Alaska Br. at 45-46;  AOGA Br. at 41-43; ASRC Br. 

at 17-24.  These challenges fail for three reasons.  First, as several courts have found, Service 
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decisions not to exclude areas from critical habitat are judicially unreviewable given the degree 

of discretion afforded the Service.  Second, ESA Section 4(b)(2) does not require the Service to 

make findings regarding the relative costs and benefits of including particular areas for which 

exclusions have been requested, unless the Service actually decides to exclude an area.  Third, 

contrary to Plaintiffs’ arguments, the Service did explain its decisions not to exclude additional 

areas and those decisions are reasonable within the wide discretion afforded the Service here.  In 

addition, ASRC challenges the Service’s alleged failure to not exclude certain villages from the 

designation.  However, as explained below, the Service did not include the developed areas of 

any villages or other local communities in the designation.  

A. Service Decisions Not to Exclude Areas Under ESA Section 4(b)(2) Are 
Unreviewable 

The APA makes judicial review inapplicable “to the extent that agency action is 

committed to agency discretion by law.”  5 U.S.C. § 701(a)(2).  Agency action is deemed to be 

committed to agency discretion when “statutes are drawn in such broad terms that in a given case 

there is no law to apply,” Citizens to Pres. Overton Park v. Volpe, 401 U.S. 402, 410 (1971) 

(citation omitted), or there is “no meaningful standard against which to judge the agency’s 

exercise of discretion,” Heckler v. Chaney, 470 U.S. 821, 830 (1985).  As the Supreme Court has 

stated, “if no judicially manageable standards are available for judging how and when an agency 

should exercise its discretion, then it is impossible to evaluate agency action.”  Id. 

In this case, the Service’s decision not to exclude areas from the critical habitat 

designation is unreviewable because there is no law or standard for the Court to apply to the 

Service’s exercise of discretion.  ESA Section 4(b)(2) has only two components relevant here: 

(1) the Service must “tak[e] into consideration” economic and other impacts before designating 

critical habitat; and (2) the Service “may exclude any area from critical habitat if [it] determines 

that the benefits of such exclusion outweigh the benefits of specifying such area as part of the 

critical habitat, unless [it] determines, based on the best scientific and commercial data available, 

that the failure to designate such area as critical habitat will result in the extinction of the species 

concerned.”  16 U.S.C. § 1533(b)(2) (emphasis added).  As is apparent from a plain reading of 

this language, Congress provided a standard by which to judge the Service’s decision to exclude 

an area from critical habitat, i.e., if it “determines that the benefits of such exclusion outweigh 

the benefits of specifying such area as part of the critical habitat.”  Id.  In contrast, however, 

Congress provided no standard by which to judge the Service’s decision not to exclude an area 

Case 3:11-cv-00025-RRB   Document 64   Filed 02/17/12   Page 97 of 133



Alaska Oil and Gas Ass’n, et al. v. Salazar, et al., No. 3:11-00025-RRB 
Fed. Defs.’ Opp. to Pls.’ Mots. for Summ. J. and Cross-Mot. for Summ. J. Page 85 

from critical habitat.  Rather, Congress mandated only that the Service “tak[e] into 

consideration” economic impacts, and made clear that the Service “is not required to give 

economics or any other ‘relevant impact’ predominant consideration . . . . The consideration and 

weight to be given to any particular impact is completely within the Secretary’s discretion.”  

H.R. Rep. No. 95-1625, at 17, 1978 U.S.C.C.A.N. at 9467. 

Based on the foregoing reasoning, two district courts have held that Service decisions not 

to exclude areas are judicially unreviewable.  Home Builders Ass’n, 2006 WL 3190518, at *20 

(the ESA has “no substantive standards by which to review the FWS’s decisions not to exclude 

certain tracts based on economic or other considerations, and those decisions are therefore 

committed to agency discretion”); CHAPA II, 731 F. Supp. 2d at 28-29 (“The plain reading of 

the statute fails to provide a standard by which to judge the Service’s decision not to exclude an 

area from critical habitat.”).  This Court should find the same for the reasons set forth above. 

In a footnote, ASRC argues that Service decisions not to exclude areas are reviewable, 

but does not address the holdings and reasoning of the Home Builders’ and CHAPA II courts.  

ASRC Br. at 18 n.58.  As purported support for its argument, ASRC cites Wyoming State 

Snowmobile Ass’n v. FWS, 741 F. Supp. 2d 1245, 1266-67 (D. Wyo. 2010).  That case is 

inapposite because the court found that the Service did not fully consider economic impacts 

(using the “co-extensive” method that is not required in this Circuit).  Id. at 1264-66.  It did not 

review or find unlawful the Service’s decision not to exclude an area.  Further, the court in that 

case expressly acknowledged that the Service “has discretion to exclude any area from the 

designation.”  Id. (emphasis added).   

ASRC also cites Center for Biological Diversity v. Bureau of Land Mgmt., 422 F. Supp. 

2d 1115, 1149 (N.D. Cal. 2006).  That case also is inapposite because it concerned review of a 

Service decision to exclude an area, for which judicial review is available.  As explained above, 

ESA Section 4(b)(2) requires the Service to find, before it may exclude an area, that “the benefits 

of such exclusion outweigh the benefits of specifying such area as part of the critical habitat.”  

Id. at 1152 n.30.  Judicial review of such decisions to exclude an area is available because there 

are standards for the Court to apply, i.e., the Service’s decision to exclude an area can be 

arbitrary if the Service unreasonably concludes that the costs of designation outweigh the 

benefits of designation.  In marked contrast, ESA Section 4(b) has no standards addressing the 

Service’s decision not to exclude areas.  It does not require the Service to make any finding 
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supporting or explaining a decision not to exclude an area, and thus there is no mandatory 

finding for the Court to review or substantive standard of review for it to apply.  16 U.S.C. § 

1533(b)(2).  Rather, under the plain language, decisions not to exclude areas are left completely 

to the Service’s discretion, which is why this Court should agree with the Home Builders’ and 

CHAPA II courts that such decisions are not judicially reviewable.  

B. ESA Section 4(b)(2) Does Not Require Findings that the Benefits of 
Designating Areas Outweigh The Costs 

If the Court agrees that judicial review of the Service’s decisions not to exclude areas are 

unreviewable, no further consideration of this issue is necessary.  But if the Court decides that 

judicial review is available, Plaintiffs mistake what type of findings the Service must make in 

considering exclusion requests.  Plaintiffs argue that for all areas for which exclusions have been 

requested, the Service must make findings regarding whether the benefits of including the areas 

outweigh the costs.  AOGA Br. at 43 (“Service must make a determination, based upon record 

evidence, as to whether the costs of the designation outweigh the benefits”); ASRC Br. at 16 

(“FWS violated Section 4(b)(2) . . . by failing to conduct a balancing test to determine whether 

the benefits of excluding the villages . . . outweighed the benefits of including them.”); Alaska 

Br. at 45 (Service had “procedural obligations under the APA and the ESA to explain how the 

balance of the benefits under Section 4(b)(2) favored, or disfavored, exclusion”).   

These arguments are contrary to the plain language of the statute.  ESA Section 4(b)(2) 

does not require the Service to make findings regarding the relative costs and benefits of 

designating every area (or every area for which an exclusion request has been made).  Rather, the 

Service must make and support a finding regarding the relative costs and benefits of including or 

excluding an area only if the Service determines to exclude an area.  16 U.S.C. § 1533(b)(2) 

(Service “may exclude any area from critical habitat if [it] determines that the benefits of such 

exclusion outweigh the benefits of specifying such area”)(emphasis added).  See also 

PBCH0045519 (stating same).  No finding about relative benefits versus costs is required if the 

Service decides not to exclude an area.  In short, Plaintiffs seek to add a requirement to ESA 

Section 4(b)(2) that does not exist.  And as noted above, the Ninth Circuit has made clear that 

courts are not to graft additional requirements onto the ESA that are not present in the text.  See 

Home Builders Ass’n v. FWS, 321 Fed. Appx. 704 (rejecting argument that Service was required 

to respond to plaintiffs’ questions not required by the ESA); Kern County Farm Bureau, 450 
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F.3d at 1081-82.  Unsurprisingly, Plaintiffs do not cite any case law holding that the Service is 

required under ESA Section 4(b)(2) to make the findings they demand. 

Plaintiffs’ argument also is at odds with the Department of the Interior’s established 

reading of the plain language of ESA Section 4(b)(2).   In 2008, the Solicitor of the Department 

of the Interior prepared a legal opinion regarding the Service’s obligations under ESA Section 

4(b)(2).28  In that M-Opinion, the Solicitor explains that while the Service is required to consider 

economic impacts of the designation, and that analysis will inform its discretionary decisions 

whether to exclude areas, Section 4(b)(2) does not require the Service to make a finding 

regarding relative costs and benefits for every exclusion request: 

Having identified the critical habitat of the species and the relevant 
impacts of designating it, the Secretary is equipped to decide whether to 
consider excluding any portion of the habitat from the designation. 
Presumably, if he deems the impacts of the designation severe enough, he 
will proceed with an exclusion analysis under section 4(b)(2) [i.e., 
determine that the benefits of exclusion outweigh the benefits of 
inclusion].  It is important to note, however, that he is not required to 
perform an exclusion analysis, no matter how severe the impacts of a 
designation might be.  
 

M-Opinion at 17.  The Solicitor further explained that where a decision to exclude an area is 

made, such “decisions to exclude areas should be separately analyzed and explained, with each 

exclusion supported by the record.”  Id.  As the Solicitor stated, no such analysis and explanation 

is required by ESA Section 4(b)(2) for decisions not to exclude areas.29  And this makes perfect 

sense.  Where, as here, the Service has discretion under the ESA to deny an exclusion request 

even where the costs may exceed the benefits of designating the area, there is no need for the 

Service to make specific findings regarding the relative costs and benefits of including the area 

                                                 
28 U.S. Dep’t of the Interior, M-Opinion M-37016 (Oct. 3, 2008) (“M-Opinion”) (available at  

http://www.doi.gov/solicitor/opinions.html) (last visited Feb. 16, 2012).  Consistent with Local 
Rule 7.1(d), Federal Defendants attach a copy of this document as Exhibit 2 and will move to 
have the Court take judicial notice of the document. 

29 AOGA relies on a May 2010 statement by a regional Service biologist, Ted Swem.  AOGA 
Br. at 42.  Mr. Swem’s comments show only that issues were fully discussed at the regional staff 
level; such personal comments and observations do not bind the Secretary of the Interior. That is 
particularly true here where there is a Solicitor Opinion regarding the obligations of the Service 
under ESA Section 4(b)(2). 
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in the designation.30  In any event, Congress simply did not require the Service to make such 

findings unless it decided to exclude the area. 

AOGA and Alaska suggest that the requirement in Section 4(b)(2) for the Service to 

“tak[e] into consideration” economic impacts is somehow violated if the Service does not make 

express findings regarding the relative costs and benefits of the designation for every area.  

AOGA Br. at 43, Alaska Br. at 46.  Again, Alaska and AOGA cite no case law dealing with ESA 

Section 4(b)(2) that supports that proposition.  Specific findings about relative costs versus 

benefits are unnecessary for the Court to evaluate whether the Service considered economic 

impacts.  As explained above, supra Argument § III., the record shows that the Service took 

economic impacts into account in a broad-based and comprehensive assessment.  Under the 

standard of review as applied in this Circuit, Plaintiffs have the burden of establishing, by 

pointing to record evidence, that the Service did not consider or ignored economic impacts – 

pointing to record evidence.  See Rock Creek Alliance, 663 F.3d at 443; Arizona Cattle Growers’ 

Ass’n, 606 F.3d at 1174; Kern County Farm Bureau, 450 F.3d at 1081.  Plaintiffs identify no 

area of the designation that was excluded from the Service’s economic analysis, let alone 

identify clear evidence in support of any such claim. 

Furthermore, to the extent that AOGA not only argues that the Service must make 

findings regarding relative costs and benefits for every area for which an exclusion request is 

made, but also claims that the Service cannot designate areas as critical habitat unless it finds 

that the benefits of designation outweigh the costs, see AOGA Br. at 43, this argument is 

completely contrary to the statute.  As explained above, ESA Section 4(b)(2) expressly 

contemplates that the Service may decide to designate an area when the costs exceed the 

benefits.  16 U.S.C. § 1533(b)(2) (Service “may exclude” an area where the benefits of exclusion 

outweigh the benefits of inclusion).  AOGA’s argument would turn the statute on its head by 

prohibiting the Service from designating critical habitat in that circumstance, effectively reading 

the permissive “may” as a prescriptive “must.” 

                                                 
30 Alaska also argues that under the APA, an agency must respond to comments, and here 

parties commented that areas should be excluded.  Alaska Br. at 45.  However, the APA does not 
require an agency to explain findings that are not required in the first place.  The APA only 
provides a standard of review for required findings.  Nevertheless, as discussed below, the 
Service fully considered comments regarding the relative benefits and costs of designating areas 
for which exclusion requests were made. 
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C. The Service Reasonably Explained Its Decisions Not To Exclude Areas 
Identified By Plaintiffs 

Assuming that Service decisions not to exclude areas are judicially reviewable, all that is 

required by the standard of review is that the Service provide a non-arbitrary explanation for its 

decisions, and Plaintiffs must meet a “high threshold” to show that the Service’s explanation is 

arbitrary.  River Runners for Wilderness, 593 F.3d at 1068-70.  This Court is not to substitute its 

judgment for that of the agency, particularly here where the Service is applying its scientific 

expertise regarding the polar bear and its long experience in reviewing proposed federal actions 

under ESA Section 7.  Id. at 1070.  Furthermore, Congress has made clear that the Service has 

wide discretion regarding exclusions and consideration of economic impacts generally.  H.R. 

Rep. No. 95-1625 at 17 (1978), 1978 USCAAN 9453, 9467; Home Builders’s Ass’n v. FWS, 

2006 WL 3190518; Fisher v. Salazar, 656 F. Supp. 2d at 1368.  

Measured by these legal standards, the Service reasonably determined not to exclude the 

additional areas identified by Plaintiffs in their briefs.  Contrary to Alaska’s argument that the 

Service did not address or consider its exclusion requests, Alaska Br. at 24, 45-46, the Final Rule 

contains a section addressing exclusion requests, including Alaska’s requests, the issue that spans 

almost five pages of the Federal Register.  PBCH0045491-95(FR) (Resp. to Cmt. 29-43).  As 

discussed below, other parts of the Final Rule also address economic impacts relevant to 

Plaintiffs’ exclusion requests and conservation benefits flowing from designating these areas.  In 

arguing that there is no explanation by the Service, Alaska points the Court to only one section of 

the Final Rule that is focused largely on the Service’s decision to exclude Barrow and Kaktovik.  

Alaska Br. at 24 (citing PBCH0045519-20).  In the Final Rule as a whole, the Service explains 

its reasons for not excluding the areas requested by Alaska, AOGA, and ASRC and addresses the 

relative conservation benefits and impacts of including those areas. 

1. The Service Addressed Plaintiffs’ Exclusion Requests With Respect to 
Oil and Gas Areas  

In its brief, Alaska identifies three exclusions that it requested, two of which pertain to oil 

and gas production: (1) “All state land onshore and offshore” between two identified boundaries 

that includes 16 named “oil and gas units” and (2) “State and federal offshore oil and gas leases 

that have economic and national security interests.”  Alaska Br. at 23-24 (citing PBCH0026267, 
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PBCH0032509).31  Like Alaska, AOGA broadly requested exclusion of various oil and gas areas.  

AOGA Br. at 42.  The Service addressed exclusion requests with respect to oil and gas areas 

partly in its Response to Comment 32 in the Final Rule.  PBCH0045492(FR)(Resp. to Cmt. 32).  

The Service noted that it had received requests to “exclude areas in which oil and gas 

exploration, development, production, and transportation activities are occurring or are planned 

in the future.”  Id.  In response, the Service first noted that “[t]he existing manmade structures 

within critical habitat, including those within oil fields . . . are not included in the final 

designation of critical habitat; they have been textually excluded because of the mapping scale of 

the designation.”  Id.  As to other oil and gas areas including future planned development, the 

Service found that: 

Because of the uncertainty of activities at the leasing stage, the lack of 
management plans in place to specifically protect polar bear habitat, 
and the potential for negative impacts to polar bear critical habitat in these 
extremely large areas, we believe that there may be conservation benefits to 
the polar bear if large areas such as the Beaufort Sea Proposed Program Area 
(2007–2012) and the Chukchi Sea Proposed Program Area (2007–2012) 
remain in the designation. Inclusion of the areas associated with the oil and gas 
industry as part of the polar bear critical habitat would allow for section 7 
consultations to occur for both polar bears and polar bear critical habitat. 
 

Id.   

In addition, as discussed above, supra Argument § II.D.2., the Service more fully 

described the potential for negative impact to polar bears from future, expanded oil and gas 

activities elsewhere in the Final Rule.  PBCH0045510-14(FR).  As discussed above, supra 

Argument § I.B., the Service also found that critical habitat provides benefits to the species 

                                                 
31 As discussed below, Alaska’s third identified exclusion is for “[a] one mile exclusion 

boundary around all coastal villages and organized municipalities.”  Alaska Br. at 23-24. We 
address that below.  To the extent that Alaska asked the Service to exclude other areas, it has 
waived appeal of the Service’s denial of those requests by not identifying the areas in its motion 
for summary judgment.  Andreas v. Cate, -- Fed. Appx. ---, No. 10-17367, at *1, 2012 WL 
66622 (9th Cir. Jan. 10, 2012)(“We review only issues which are argued specifically and 
distinctly in a party’s opening brief.  We will not manufacture arguments for an appellant, and a 
bare assertion does not preserve a claim.”) (quoting Entertainment Research Grp. v. Genesis 
Creative Grp., 122 F.3d 1211, 1217 (9th Cir. 1997)).  See also, e.g., In re Shields, No. 06-22377-
C-7, 2010 WL 4813585 (E.D. Cal. Nov. 19, 2010); Thompson v. Paul, 657 F. Supp. 2d 1113 (D. 
Ariz. 2009).  We note for completeness only that the Final Rule addresses other exclusion 
requests apparently made by Alaska along with other parties.  See, e.g., PBCH0045493-94 
(FR)(Resp. to Cmt. 34, 41, 43); see also PBCH0032683-86. 
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beyond protection from adverse modification—benefits that courts have recognized as important 

to species conservation.  PBCH0045488, 45520(FR).  And as discussed fully above, supra 

Argument § III., the Service also addressed potential economic impacts to oil and gas activities 

in the Final Rule and FEA.  See, e.g., PBCH0045500-02(FR)(Resp. to Cmt. 68-81).  In the final 

analysis, the Service found that while critical habitat is not expected to impose significant 

additional conservation requirements or “disproportionate” costs on oil and gas or other 

development, there is a potential for future activities related to oil and gas production that could 

constitute adverse modification of critical habitat, and that designating critical habitat will 

provide protection against any such activities as well as provide other important benefits to the 

species.  PBCH0045488, 45492, 45510-14, 45520-22(FR); see also PBCH0032683-86.  This 

assessment is reasonable, consistent with Ninth Circuit law finding that Congress intended that 

critical habitat be designated absent “rare” and “extraordinary” circumstances, Natural Res. Def. 

Council, 113 F.3d at 1125-26, and well within the broad discretion that Congress afforded 

Service decisions regarding exclusions. 16 U.S.C. § 1533(b)(2) (Service “may exclude” an area). 

Relying solely on comments of regional Service biologist Ted Swem four months before 

the Final Rule was issued, Alaska argues that the Service “did not consider all of Alaska’s 

requested exclusions.”  Alaska Br. at 46 (citing PBCH0032563).32  Specifically, Alaska argues 

that the Service considered “broad categories” of exclusions and not narrower requests 

encompassed within those broader categories made by Alaska.  Id.  This argument is 

unpersuasive.  First, neither Mr. Swem’s comment nor Alaska in its brief identifies any narrower 

requests made by Alaska that the Service purportedly did not consider.  Alaska’s argument is 

completely in the abstract, without reference to any specific area.  Second, the exclusion requests 

identified by Alaska in its brief with respect to oil and gas areas are broadly defined.  Alaska Br. 

at 23-24 (“All state land onshore and offshore” between two identified boundaries that includes 

16 “oil and gas units,” and “State and federal offshore oil and gas leases that have economic and 

national security interests”).33  Even assuming the reference to 16 “oil and gas units” can be 

interpreted as a narrower request encompassed within a broader request, areas containing 
                                                 

32 Alaska incorrectly identifies the comment as being from Thomas Evans to Ted Swem, 
when in fact the comment was contained in a memorandum from Ted Swem to Thomas Evans.  
PBCH0032563. 

33 Likewise, Alaska’s remaining identified exclusion (addressed below) is broad: “[a] one 
mile exclusion boundary around all coastal villages and organized municipalities.”  Id. 
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existing oil and gas structures are not included in the designation by textual description, as 

discussed above.  PBCH0045492(FR) (Resp. to Cmt. 32).  See also PBCH0045492, 45514(FR).  

Third, Alaska fails to explain why the Service cannot address requests for exclusions using 

categories.  The Service provided a rational explanation for its decision not to exclude oil and 

gas areas (other than those areas with existing structures) and that explanation applies equally to 

any individual oil and gas area for which Alaska requested exclusion. 

2. The Service Addressed Plaintiffs’ Exclusion Requests With Respect to 
Alaska-Native Lands and Undeveloped Areas Outside of Local 
Communities 

ASRC challenges the Service’s alleged decision to include in the designation 13 Alaska 

Native villages, or alternatively, the Service’s alleged decision not to exclude all Native-owned 

lands from the designation under ESA Section 4(b)(2).  ASRC Br. at 8-12.  As explained below, 

ASRC’s arguments are premised on a misunderstanding.  The Service did not include these 13 

local communities in the designation in the first place, and determined only not to exclude 

undeveloped Alaska Native lands outside of these local communities from the designation 

pursuant to ESA Section 4(b)(2).34  In its brief, Alaska also challenges the Service’s decision not 

to adopt “[a] one mile exclusion boundary around all coastal villages and organized 

municipalities.”  Alaska Br. at 24.  Similarly here, the Service did not include developed areas of 

any villages and municipalities in the designation in the first place, and only determined not to 

exclude undeveloped areas outside of local communities. 

By textual description, the Service did not include all areas on which there are existing 

“manmade structures.”  PBCH0045492, 45514(FR).  Particularly for a large designation like that 

for the polar bear, it is not possible to identify all areas containing such structures.   Accordingly, 

the Service excludes such areas from the designation by textual description.  See id.  In the Final 

Rule, the Service makes clear that the term “manmade structures” is broadly defined and 

includes (but is not limited to) the types of structures that comprise towns and villages, such as 

“houses,” “gravel roads,” “housing facilities or hotels,” “stores,” and “shops.”  PBCH0045514.  

In addition, the Service stated that the term “manmade structures” includes “local communities 

that overlap with this final critical habitat designation for polar bears in Alaska.”  Id.  The 

Service thus identified “manmade structures” to encompass any existing local communities 
                                                 

34 Accordingly, we do not address ASRC’s arguments that the Service unlawfully included 
Alaska Native villages in the designation.  ASRC Br. at 14-15. 
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shown within the maps of the designation.  See also PBCH0032685 (“It is our intent to exclude 

the entire village”).  The Service did clarify that this textual exclusion did not extend to 

undeveloped areas outside of local communities.  PBCH000045493(FR) (Resp. to Cmt. 37). 

ASRC points to the fact that the Service adopted a different approach for Barrow and 

Kaktovik, excluding them from the designation pursuant to ESA Section 4(b)(2).  

PBCH0045522-23(FR).  But as the Service expressly noted in the Final Rule, for these two 

towns, the North Slope Borough provided the Service with the village district boundaries and the 

legal descriptions necessary to exclude Barrow and Kaktovik from the mapped designation.  

PBCH0045492(FR) (Resp. to Cmt. 34).  Under its regulations, the Service is required to map the 

designation using geographical coordinates.  50 CFR § 424.12(c).  In any event, there is no 

practical difference between the exclusion of the developed extent of a community by textual 

description or its exclusion pursuant to Section 4(b)(2).  The end result is the same—the existing 

town or village is not part of the critical habitat designation. 

In an attachment to its brief, ASRC points to maps that it claims show that 13 

communities are included in the barrier island unit on the western coast of Alaska.  ASRC Br. at 

12.  However, the Final Rule expressly states that the scale of these maps “may not reflect that 

such developed lands are not included in the final critical habitat designation” and that “[a]ny 

such lands inadvertently left inside critical habitat boundaries shown on the maps of this final 

rule have been removed by text in the final rule and are not designated as critical habitat.”  

PBCH0045514(FR).  ASRC also points to a statement in the Final Rule that Barrow and 

Kaktovik are the only two communities that overlap with critical habitat, and claims that this 

statement shows that the Service somehow did not know that there are communities on the 

western coast of Alaska within the Service’s critical habitat maps.  ASRC Br. at 12, 16.  ASRC 

takes this lone statement out of context.  Indeed, in the paragraph where the statement cited by 

ASRC occurs, the Service expressly refers to its exclusion of areas with manmade structures.  

PBCH45492(FR)(Resp. to Cmt. 35).  Understanding that the Service textually excluded areas 

with manmade structures from the designation, the 13 existing communities on the western coast 

of Alaska ultimately do not overlap with the designation.35 

                                                 
35 As noted in the Final Rule, there are some demarcated undeveloped areas within the legal 

boundaries of Barrow that were excluded pursuant to ESA Section 4(b)(2).  PBCH0045492(FR) 
(Resp. to Cmt. 35).  However, as just noted, the Service did not have such legal boundary 
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With little elaboration and relying solely on a map, AOGA also claims that the Service 

improperly included part of Kaktovik in the designation.  AOGA Br. at 12,14.  However, as 

noted above, the Service excluded the areas of Kaktovik based on the village district boundaries 

and the legal descriptions provided by the North Slope Borough.  PBCH004592.  As noted 

above, the Service is required by its regulations to define the boundaries of critical habitat using 

mapped coordinates.  Furthermore, any developed areas of Kaktovik outside of the area that the 

Service excluded pursuant to Section 4(b)(2) are not included in the designation pursuant to 

textual exclusion for areas containing manmade structures (a fact that ASRC does not even 

acknowledge). 

Since all existing local communities are not included in the designation, all that remains 

of ASRC’s legal challenge with respect to Section 4(b)(2) exclusions is the Service’s decision 

not to exclude undeveloped areas outside of such communities.  The Service discusses its 

decision not to exclude undeveloped land, including the one-mile zone around villages and 

municipalities requested by Alaska, in response to comments 35 and 37 in the Final Rule.  With 

respect to Alaska Native lands in particular, the Service explained that: 

because of the uncertainty of future development, we have determined that 
future activities are speculative at this time.  Any future activities that may 
affect polar bears, and, if there is a Federal nexus, polar bear habitat, 
would be addressed through section 7 of the Act.  In addition there are 
educational benefits of informing land managers of areas that are essential 
to polar bears for any projects that involved a Federal nexus. 
 

PBCH0045493(FR) (Resp. to Cmt. 37).  In short, the Service found that the type of local 

development and how it would affect polar bears was uncertain, and that review of such 

development that has a federal nexus through the ESA Section 7 process therefore was 

appropriate.  The Service likewise found that including undeveloped areas in the one-mile 

exclusion zone requested by Alaska would not prevent development, but only ensure that it was 

consistent with polar bear conservation.  PBCH0045492(FR) (Resp. to Cmt. 35) (“consultation 

                                                                                                                                                             
information for the 13 villages that were excluded from the designation by textual description.  
In addition, as the Service noted, Kaktovik has additional conservation measures, including polar 
bear safety and viewing guidelines and polar bear deterrence training, that are not yet in place in 
other communities.  PBCH0045492(FR) (Resp. to Cmt. 34).  See also PBCH0045523 (referring 
to conservation measures being implemented). 
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does not mean that new construction could not occur, but would mean that impacts to polar bear 

critical habitat would need to be considered”).   

The Service’s findings are reasonable and consistent with the law.  By including 

undeveloped land in the designation, all that the Service has done is require consideration of the 

impact of proposed projects on the ability of the critical habitat designation to function as a 

whole for the species, assuming that the project has a federal nexus.  PBCH0045492-93(FR) 

(Resp. to Cmts. 35, 37).  Most, if not all, such projects will not run afoul of the adverse 

modification standard.  PBCH0041501(FEA) (noting that large scale of the designation “makes 

it difficult to foresee any proposed activity potentially limiting the ability of the area to provide 

polar bear support functions”).  Any project that would rise to the level of adverse modification 

will be modified or prevented, which indisputably is of value to the polar bear.  As discussed 

above, the FEA recognizes that indirect impacts to local construction could occur.  See, e.g., 

PBCH0041604-605(FEA).  However, with or without critical habitat, such delays could occur.  

Projects on undeveloped land with a federal nexus will have to undergo ESA Section 7 

consultation to insure that they are not likely to jeopardize the polar bear’s continued existence if 

they may affect the species or its habitat.  16 U.S.C. § 1536(a)(2); 50 C.F.R. §§ 402.13, 402.14.  

Critical habitat designation does not add a regulatory step in the consultation process or create a 

risk of litigation that does not already exist. 

In arguing that the Service acted arbitrarily in declining to exclude all Alaska Native 

lands, ASRC largely makes the same argument that it makes in claiming that the designation is 

not prudent.  Specifically, ASRC claims that the Service’s decision not to exclude Alaska Native 

lands is arbitrary because the designation will impair the Service’s working relationship with 

Alaska Natives.  ASRC Br. at 16-24.  This argument is addressed fully above, supra Argument § 

I.B.  In short, the Service reasonably found that the designation is not expected to jeopardize the 

Service’s working relationship with Alaska Natives.  Further, as noted above, Congress plainly 

did not intend to bind the Service to forego designating areas whenever there is opposition by a 

group involved in species conservation.  The ESA requires the Service only to “tak[e] into 

consideration” economic and other impacts, and provides that the Service “may exclude” areas 

following this consideration.  16 U.S.C. § 1533(b)(2).  The Service is not required to exclude 

areas based on any particular impacts identified by parties.  Id.; H.R. Rep. No. 95-1625, at 16-17 

(1978), 1978 U.S.C.C.A.N. 9453, 9467 (“[t]he consideration and weight given to any particular 
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impact is completely within the Secretary’s discretion.”); Home Builders’s Ass’n, 2006 WL 

3190518; Fisher, 656 F. Supp. 2d at 1368. 

V.  THE SERVICE COMPLIED WITH ALL ESA REQUIREMENTS PERTAINING 
TO THE STATE OF ALASKA AND ALASKA NATIVE CORPORATIONS 

 
In addition to meeting all substantive ESA requirements in the process of designating 

critical habitat, the Service ensured that the process itself was an interactive one that took into 

consideration the views of Alaska and ASRC, among others, thereby satisfying all procedural 

requirements under the ESA to involve interested parties and seek their input on issues of 

concern to those parties. See, e.g., PBCH0045497(FR). The Service held public meetings and 

heard oral testimony at the request of such parties, see PBCH0054070, 32310, 32438; thoroughly 

reviewed and responded to comments on the proposed rule and draft economic analysis, see, e.g., 

PBCH0045488(FR); and, in the case of the State of Alaska, notified the State of the release of 

the proposed rule and provided a written explanation of the aspects of the Final Rule that were 

inconsistent with Alaska’s comments, fulfilling all of the Service’s requirements under the ESA 

to engage the State during this process, see PBCH0045553.  

Nevertheless, Plaintiffs Alaska and ASRC allege that the Service was required to take 

certain additional procedural steps, and the failure to adequately fulfill those requirements 

resulted in an unlawful Final Rule. Alaska seeks to challenge the Final Rule by asserting that the 

Service’s Section 4(i) written justification was inadequate. The adequacy of the Service’s written 

justification is unreviewable, and in any event, the Service easily satisfied its burden to provide a 

basis for any determination in the Final Rule that was inconsistent with Alaska’s comments. 

Both Alaska and ASRC also contend that the Service failed to adequately engage in certain 

consultation and cooperation processes. Alaska’s claims under ESA Sections 6(a) and 7(a)(2) 

that the Service did not adequately consult the State fail as a matter of law and on the merits.  

ASRC’s claim that the Service failed to adequately consult the Alaska Native corporations 

likewise fails as a matter of law. As discussed in more detail below, to the extent that the Service 

had a duty to involve Alaska and ASRC in the designation process, it more than satisfied any 

such duty. 

A.  Alaska Cannot State a Claim Under ESA Section 4(i) or, in the Alternative, 
the Service Met Its Burden to Provide a Written Justification Under that 
Section 
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1.   The Section 4(i) Written Justification is Committed to Agency 
Discretion 

 
Alaska challenges the adequacy of the Service’s ESA Section 4(i) written justification.  

Section 4(i) reads: 

If, in the case of any regulation proposed by the Secretary under the authority of 
this section, a State agency to which notice thereof was given in accordance with 
subsection (b)(5)(A)(ii) of this section files comments disagreeing with all or part 
of the proposed regulation, and the Secretary issues a final regulation which is in 
conflict with such comments . . . the Secretary shall submit to the State agency a 
written justification for his failure to adopt regulations consistent with the 
agency’s comments . . .  . 
 

16 U.S.C. § 1533(i). Absent from the provision is any “meaningful standard against which to 

judge the agency’s exercise of discretion”, and therefore, the adequacy of the Service’s written 

justification is committed to agency discretion. Heckler v. Chaney, 470 U.S. 821, 830 (1985). As 

noted above, under the APA, an action committed to agency discretion by law is unreviewable. 5 

U.S.C. § 701(a)(2). Alaska contends that Section 4(i) is judicially reviewable because the 

procedure itself is required by statute.  Alaska Br. at 23 (citing San Luis v. Badgley, 136 F. Supp. 

2d 1136, 1151 (E.D. Cal. 2000)).36 Section 4(i) requires the Service to provide a written 

justification under the circumstances described therein, and the Service does not deny that.  16 

U.S.C. § 1533(i). However, the fact that the procedure itself is required does not have any 

bearing on whether the adequacy of the justification is reviewable.  See Norton v. S. Utah 

Wilderness Alliance, 542 U.S. 55, 65 (2004) (“[W]hen an agency is compelled by law to act 

within a certain time period, but the manner of its action is left to the agency’s discretion, a court 

can compel the agency to act, but has no power to specify what the action must be.”). 

The Service acknowledges that one court has held that a Section 4(i) written justification 

is reviewable, but respectfully disagrees with that court’s conclusion. See In re Polar Bear 

Endangered Species Act Listing & 4(d) Rule Litig., 794 F. Supp. 2d 65, 115 n.59 (D.D.C. 2011).  

                                                 
36  Alaska attempts to compare the Section 4(i) written justification to the Section 7 biological 

opinion, claiming both are judicially enforceable because both are required by statute. Alaska Br. 
at 23. Alaska cites Bennett v. Spear, in which the Supreme Court held that a biological opinion 
and accompanying incidental take statement (“ITS”) carried direct legal consequences because 
the ITS authorized the action agency “to take the endangered species if (but only if) it complie[d] 
with the prescribed conditions.” 520 U.S. 154, 178 (1997). The Section 4(i) written justification 
is distinguishable in that it carries no such legal consequences. 
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Nothing in the statute can be interpreted as setting forth a standard against which Congress 

intended the justification to be judged, and therefore, the written justification is unreviewable. 

See Alaska v. Lubchenco, -- F. Supp. 2d. --, No. 10-927, 2011 WL 5829767, at *15 (D.D.C. Nov. 

21, 2011) (noting, in dicta, that “it is not obvious that the ‘adequacy’ of a written justification is 

even reviewable by a federal court because there are no statutory standards for evaluating the 

content of a Section 4(i) response”). Moreover, Alaska’s dictionary definition of the term 

“written justification” does not provide any such meaningful standard. Alaska Br. at 21. The 

Service provided a written justification, both in the Final Rule and subsequent letter to the State, 

explaining the basis for those conclusions that were inconsistent with the State’s comments, and 

therefore satisfied its statutory burden.  

2.  The Service Provided an Adequate ESA Section 4(i) Written 
Justification  

 
  Even if the Court concludes that the Section 4(i) written justification is reviewable, the 

Service has provided a more than adequate justification in the Final Rule and subsequent 

December 10, 2010 letter. Section 4(i) requires the Service to provide “written justification” if it 

issues a final regulation that is not “consistent with” a State agency’s comments disagreeing with 

all or part of the proposed regulation. 16 U.S.C. § 1533(i). Acknowledging that the term “written 

justification” is not defined in the statute, Alaska attempts to derive some standard for evaluating 

the justification by citing various statutory provisions and legislative history that speak to the 

role States play in endangered species conservation. Alaska Br. at 22. Though the provisions 

cited by Alaska may, to some extent, explain why the Section 4(i) requirement exists, they do not 

provide or even mention a standard for reviewing compliance with Section 4(i).  

 The only court to have held that Section 4(i) is reviewable concluded that the standard of 

review for a Section 4(i) written justification “is not a rigorous one.” In re Polar Bear, 794 F. 

Supp. 2d at 115 n.59. Alaska challenges that standard, but provides no support for its assertion 

that the statute imposes a higher burden on the Service in meeting this procedural requirement. 

For instance, nothing in the Section 4(i) language requires the Service to explicitly address each 

and every suggestion made by the State that was not adopted in the final regulation, as Alaska 

implies. See, e.g., Alaska Br. at 24 (arguing that the Service provided an inadequate response 

because it allegedly failed to acknowledge the specific exclusions requested by the State). In any 

event, the Service explained the basis for those conclusions that were inconsistent with Alaska’s 
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comments, and therefore, satisfied this procedural requirement. Plaintiff cannot challenge the 

Service’s written justification simply on the basis that it does not agree with the Service’s 

conclusions or because it would have preferred a more detailed response. See Alaska, 2011 WL 

5829767, at *15 (rejecting Alaska’s Section 4(i) challenge where the court concluded that “once 

again—[Alaska is] expressing [its] disagreement with the result of the agency’s rulemaking 

rather than the process through which it was reached”).     

The Service addressed a number of Alaska’s specific comments in the Final Rule itself. 

Three days after the Rule was issued, the Service sent Alaska a 10-page letter additionally 

responding to the State’s concerns. PBCH0045553.  Alaska now challenges the Service’s 

responses to three of its comments. First, Alaska claims that the Service failed to address either 

in the Final Rule or in its subsequent letter the State’s request for certain oil and gas exclusions. 

Alaska Br. at 24. Alaska’s contention is simply wrong. As explained fully above, the Final Rule 

specifically addresses these requests for exclusion in the responses to comments.  Supra 

Argument § IV.C.  The fact that the Service chose to address these comments in the Final Rule 

rather than in a separate letter does not affect the adequacy of the written justification. See In re 

Polar Bear, 794 F. Supp. 2d at 115-16 (noting with approval the Service’s written response to 

Alaska’s comments found in the “response to comments that appears in the Listing rule itself”). 

Second, Alaska asserts that the Service failed to provide an adequate response to the State’s 

request that certain areas not be included on the basis that those areas did not contain PCEs. 

Alaska seems to conflate its challenge to the Service’s fulfillment of this procedural requirement 

with its substantive challenge to the Final Rule, in part, on the basis that the Service improperly 

included areas where PCEs were not found. To the extent that Alaska is making substantive 

arguments as to the existence of PCEs, those arguments are addressed above, supra Argument 

Argument § II.C.  In any event, the Service specifically addressed this issue in its December 10, 

2010 letter, providing a basis for its decision to include those areas in the designation. 

PBCH0045556-57. Alaska argues that the Service must inform State agencies of the basis for its 

action, and the Service did so. In providing that explanation, the Service satisfied its obligation 

with regard to this procedural step. If Alaska disagrees with the Service’s analysis or conclusion, 

it may challenge the substance of the rule as unlawful, which in fact it has done. Alaska Br. at 

37.  
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Third, Alaska challenges the Service’s written justification regarding the ESA Section 

4(b)(2) economic analysis. This argument has no merit. Once again, Alaska appears to be 

challenging the Service’s Section 4(b)(2) analysis and conclusions rather than the adequacy of 

the written justification. Alaska complains that the “Service marginalized consideration of 

probable economic costs to the State of designation-related delays and uncertainty for oil and gas 

exploration and development,” and that the costs estimated by the Service were significantly 

lower than those presented by Alaska.  Alaska Br. at 24. The State refers to the Service’s written 

justification of its economic analysis only once in a statement in which it incorrectly asserts that 

the Service’s justification consisted of only one paragraph in the December 2010 letter. Alaska 

Br. at 25. 

A quick review of the December 2010 letter shows that the Service’s discussion of its 

economic analysis and basis for its conclusions consisted of an eight-paragraph explanation. 

PBCH0045558-60. The Service then directed the State to its FEA, which “incorporated into the 

final analysis” substantive comments and information received on the DEA. PBCH0045558-60. 

As discussed in detail above, supra Argument § III.B.1, the FEA in fact discussed the potential 

indirect impacts on oil and gas projects, including estimates of the possible range of delay due to 

the designation. PBCH0041595-605. Moreover, as discussed above, the Final Rule contains an 

entire section on “Comments on Indirect Costs of Critical Habitat Designation,” in which the 

Service explains how it approached the issue of “monetize[ing] indirect impacts, such as project 

delays” on oil and gas development. PBCH0045500. The Final Rule directly addresses Alaska’s 

position on the possible “impacts of a delay in oil and gas development attributable to critical 

habitat” in the response to Comment 70.  PBCH0045501.  In that response, the Service explains 

that information provided by the State was added to the FEA and provides a lengthy discussion 

of its analysis of this information. Id. The fact that Alaska disagrees with the Service’s 

conclusions is irrelevant to the Section 4(i) analysis.  The record demonstrates that the Service 

easily satisfied its Section 4(i) burden of providing a written justification for its conclusions on 

the potential economic impacts from the designation in the December 2010 letter, which 

appropriately referenced the thorough discussion of this issue included in the FEA and Final 

Rule. 

In sum, the Service adequately addressed all of Alaska’s comments either in the Final 

Rule or the December 2010 letter.  Accordingly, Alaska’s 4(i) challenge should be rejected. 
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3.  While No Remedy is Necessary, if the Court Disagrees, the 
Appropriate Remedy is to Require the Service to Provide an 
Adequate Justification 

 
Even if the Court were to conclude that the Service’s written justification is deficient, the 

appropriate remedy would at most be to require the Service to provide an adequate response to 

Alaska’s comments, not to vacate the critical habitat designation. The facts in this case are 

distinguishable from those in San Luis, in which the court held that a listing decision was 

arbitrary and capricious for a number of reasons, including that the Service failed to provide any 

written response or even acknowledge comments submitted by several California State agencies. 

136 F. Supp. 2d at 1151-52. Here, the Service acknowledged and thoroughly responded to 

Alaska’s comments both in the Final Rule as well as in the 10-page letter the Service sent the 

State three days later. The record demonstrates that the Service considered Alaska’s concerns 

and suggestions and explained the basis for its decision. Moreover, the Service has demonstrated 

above, supra Argument § II-IV., that Alaska’s objections to the rule, highlighted in the cited 

comments, have no merit. If the Court agrees that the rule is lawful, any deficiency it might find 

in the written justification would not provide a basis for vacating the rule. See Idaho Farm 

Bureau Fed’n v. Babbitt, 58 F.3d 1392, 1405 (9th Cir. 1995) (“Failure to provide notice and 

comment is harmless when the agency’s mistake had no bearing on the procedure used or the 

substance of the decision.”).37 Thus, to the extent that the Service has not satisfied the Section 

4(i) procedural requirement, the remedy is not vacatur of the final rule but rather remand of the 

Service’s Section 4(i) letter. 

 

 

 

                                                 
37 Alaska’s reliance on California Wilderness Coalition v. United States Department of 

Energy, 631 F.3d 1072 (9th Cir. 2011), is misplaced. In that case, the Department of Energy 
(“DOE”) was required by statute to consult with affected States while undertaking a study of 
electric transmission congestion and provide those States with an opportunity to comment on the 
subsequent report before the report was issued. Id. at 1080. That court concluded that the DOE 
had not met its statutory burden to consult, and had the agency provided the affected States with 
an opportunity to present certain information and opinions before making its decision, the 
consultation likely would have resulted in a different study. Id. at 1085-94. Therefore, the court 
held that the error was not harmless. Id. at 1095. 
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B.  To the Extent the ESA Creates an Obligation to Cooperate with Alaska, the 
Service Met its Burden  

 
Alaska next argues that the Service failed to follow “ESA-mandated procedures” for 

consulting with the State, and its failure to do so necessarily resulted in an unlawful critical 

habitat designation. Once again, Alaska attempts to insert judicially reviewable requirements 

where none exist. 

1.    ESA Section 6(a) does not create any judicially reviewable 
requirements 

 
   Citing the first sentence of Section 6(a) of the ESA, 16 U.S.C. § 1535(a), Alaska asserts 

that the Service had “an affirmative statutory duty to consult” with the State regarding the critical 

habitat designation. Alaska Br. at 27. That sentence states that “[i]n carrying out the program 

authorized by this chapter, the Secretary shall cooperate to the maximum extent practicable with 

the States.” 16 U.S.C. § 1535(a) (emphasis added). The only specific, affirmative duties created 

by Section 6(a) fall within the second sentence, which provides that “cooperation shall include 

consultation with the States concerned before acquiring any land or water, or interest therein, for 

the purpose of conserving any endangered species or threatened species.” Id. § 1535(a). 

However, Alaska does not assert that this consultation requirement is applicable to this case, and 

plainly it is not. 

  Section 6(a) simply presents the general aim that, in carrying out the various provisions 

of the ESA, the Service is required, to the “maximum extent practicable,” to cooperate with the 

States. Id.38 As noted above, supra Argument § IV.A, the APA excludes from review an 

agency’s alleged failure to act where the “agency action is committed to agency discretion by 

                                                 
38  The State of Alaska characterizes its Section 6(a) claim as a challenge to a final agency 

action—the Final Rule—under section 706(2) of the APA.  Alaska Br. at 33. To the extent that 
Plaintiff’s claim may be interpreted as seeking redress for agency inaction under section 
706(1)—in this case, the failure to adequately cooperate—Plaintiff’s claim still fails.  Section 
6(a)’s programmatic language lacks any reference to a “discrete agency action that [the Service] 
is required to take.” Norton, 542 U.S. at 64.  Rather, as noted above, Congress set forth in 
Section 6(a) the general goal of cooperating with States when the Service undertakes ESA 
activities. Such a broad congressional directive is unreviewable under the APA. See Gardner v. 
U.S. Bureau of Land Mgmt., 638 F.3d 1217, 1221 (9th Cir. 2011) (In “explain[ing] the limited 
application of § 706(1) . . . [the Supreme Court noted that] ‘[t]he prospect of pervasive oversight 
by federal courts over the manner and pace of agency compliance with [broad] congressional 
directives is not contemplated by the APA.’” (quoting Norton, 542 U.S. at 67)). 
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law.” 5 U.S.C. § 701(a)(2). The broad language of Section 6(a) lacks any “meaningful standard 

against which to judge” the Service’s efforts to cooperate “to the maximum extent practicable,” 

and therefore such efforts are not judicially reviewable. Heckler, 470 U.S. at 830. The provision 

does not contain any language describing “mandatory procedures” applicable to this case. 

Rather, the plain language of the provision makes clear that Congress intended Section 6(a) to 

iterate the Secretary’s “general” goal of cooperating with States in “carrying out the program 

authorized by” the ESA.  Alaska fails to provide any support to suggest otherwise. See Alaska v. 

Lubchenco, No. 10-271, slip op. at 41-42 (D. Alaska Jan. 19, 2012) (“Alaska does not cite, and 

the Court has not otherwise found, any decision where a court enforced [Section 6(a)].”).  

  Alaska’s argument that Section 6(a) creates a cause of action for failure to cooperate 

ignores the broader purpose and context of this Section: to establish a framework within which 

the Secretary may cooperate with States under the ESA.  The remainder of the Section sets forth 

various avenues for such cooperation, including entering into a management agreement “for the 

administration and management of any area established for conservation” of listed species, 16 

U.S.C. § 1535(b); entering into a cooperative agreement to assist a State in implementing certain 

approved conservation programs, id. § 1535(c); and providing financial assistance to any State 

which has entered into a cooperative agreement to assist in the development of conservation 

programs, id. § 1535(d). Absent from the language of Section 6 are procedural requirements or 

any meaningful standard for determining how and when the Service should cooperate with the 

States when undertaking Section 4 activities, such as designating critical habitat. The provision’s 

broad terms make clear that Congress “‘committed’ the decisionmaking” regarding the extent to 

which the Service must cooperate or consult with affected States under Section 6(a) to the 

Service’s judgment “absolutely.”  Heckler, 470 U.S. at 830. Accordingly, Alaska’s claim that the 

Service failed to cooperate with the State under Section 6(a) is unreviewable and must be 

dismissed.  

2.    The Service Has Cooperated With the State in Compliance with ESA 
Section 6(a) 

 
Even if the Court determines that it may review the Service’s efforts to cooperate with 

the State pursuant to Section 6(a), the Service has complied with that provision. In 1994, the 

Service adopted the Interagency Cooperative Policy Regarding the Role of State Agencies in 

Endangered Species Act Activities (“Cooperative Policy”), which clarifies the Section 6(a) 
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“cooperate to the maximum extent practicable” language by enumerating specific methods for 

cooperating with the States when undertaking Section 4 and Section 7 activities. 59 Fed. Reg. 

34,274-75 (July 1, 1994). That policy speaks specifically to the goal of cooperating with States 

through State agencies in the Service’s designation of critical habitat.  As Alaska acknowledges, 

Section B of the Policy states that it is the policy of the Service to “[u]tilize the expertise and 

solicit the information of State agencies in preparing proposed and final rules to . . . designate 

critical habitat.” Alaska Br. at 29 (citing 59 Fed. Reg. at 34,275).  Missing from this section is 

any reference to soliciting the “participation of State agencies,” which appears later in the 

Cooperative Policy in the section on recovery plans. 59 Fed. Reg. at 34,275. 

Because the language at issue—“cooperate to the maximum extent practicable”—is 

ambiguous, the Service’s reasonable interpretation of that language is entitled to deference. See 

Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 843 (1984); see also Pac. 

Bell v. Cook Telecom, Inc., 197 F.3d 1236, 1244 (9th Cir. 1999). Alaska does not challenge the 

Cooperative Policy’s interpretation of Section 6(a). In fact, Alaska relies wholly on the Policy to 

establish the “procedures that the Service must follow to meaningfully consult and cooperate 

with the State in making a critical habitat designation.” Alaska Br. at 29.39 And yet, the standards 

set forth in the Policy cut against Alaska’s argument that the Service failed to comply with its 

duty to cooperate with the State. As noted above, the Service has interpreted “cooperat[ing] to 

the maximum extent practicable” in the designation of critical habitat context to mean 

“utiliz[ing] the expertise and solicit[ing] the information of State agencies in preparing proposed 

and final rules to . . . designate critical habitat.” 59 Fed. Reg. at 34,275. In November 2009, the 

Service’s contractor, Northern Economics, consulted with representatives of the Alaska 

Department of Natural Resources to obtain information about oil and gas development on state 

lands and possible impacts on revenue resulting from the critical habitat designation, and to 

identify the Department’s concerns with regard to the proposed rule. PBCH0022882. In 

December 2009, the State of Alaska, through its Department of Fish and Game, requested that 

                                                 
39 Although Alaska later attempts to distinguish the Service’s Section 4 and Section 7 duties 

by pointing to the difference in the use of the terms “State agency” and “State,” respectively, in 
relying on the Cooperative Policy, Alaska asserts that the Policy’s “procedures” for cooperating 
with State agencies satisfy Section 6(a)’s goal of cooperating with the States. This view is 
consistent with the Service’s Consultation Handbook, which reiterates that cooperation with the 
States as contemplated by Section 6(a) calls for coordination with State agencies, as set forth in 
the Cooperative Policy. Consultation Handbook at 2-16. 
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the Service hold public hearings on the proposed designation in Anchorage and Barrow. 

PBCH0054070. The Service agreed, and those meetings were held on June 15, 2010, and June 

17, 2010, respectively. PBCH0032310 and 32438. The ESA Coordinator for the Alaska 

Department of Fish and Game attended both meetings. Alaska provided information to the 

Service through letters and testimony presented at the above-mentioned hearings, which the 

Service carefully considered as evidenced by the Service’s responses to those suggestions in the 

Final Rule, see, e.g., PBCH0045498, and in the December 10, 2010 letter to the State, 

PBCH0045553.  These efforts to obtain information from the State, information that was 

thoroughly considered before issuing the Final Rule, more than satisfied any duty the Service 

had to cooperate with Alaska under Section 6(a). 

To the extent that Alaska relies on Section 6(a) to assert a claim for failure to consult, 

Alaska’s reliance is misplaced. Section 6(a) provides only one circumstance under which the 

Service would be required to consult with affected States—when the Service is considering 

acquiring “any land or water, or interest therein.”  16 U.S.C. § 1535(a). That provision is 

inapplicable to this case. Furthermore, to the extent that the 1994 Cooperative Policy is 

interpreted as setting forth the procedures for consulting with States under Section 6(a), those 

procedures are inapplicable as well.  See 59 Fed. Reg. 34,275 (interpreting consultation under the 

ESA to mean: (1) informing State agencies of any Federal agency action likely to adversely 

affect designated critical habitat and requesting relevant information; (2) requesting an update 

from State agencies prior to preparing the final biological opinion; and (3) providing State 

agencies with copies of final biological opinion unless the information related to the consultation 

is protected by national security classification or is confidential business information). As noted 

above, Alaska has not challenged the Cooperative Policy’s interpretation of Section 6(a). 

Accordingly, Alaska’s Section 6(a) consultation argument likewise fails. 

3.   Section 7(a)(2) Does Not Create an Independent Duty to   
   Consult 

 
  Alaska argues that Section 7(a)(2) created an independent requirement that the Service 

consult with Alaska before designating critical habitat for the polar bear. Alaska Br. at 27. That 

provision reads:  

Each Federal agency shall, in consultation with and with the assistance of the 
Secretary, insure that any action authorized, funded, or carried out by such agency 
. . . is not likely to jeopardize the continued existence of any endangered species 
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or threatened species or result in the destruction or adverse modification of habitat 
of such species which is determined by the Secretary, after consultation as 
appropriate with affected States, to be critical . . . . 

 

16 U.S.C. § 1536(a)(2) (emphasis). The sole basis for Alaska’s argument that the Court should 

interpret Section 7(a)(2) as adding a consultation requirement is that this vague reference to the 

process of designating critical habitat has never been removed from the original statutory 

language. Alaska Br. at 27.  Alaska’s argument takes the Section 7(a)(2) language out of context 

and ignores the overall ESA statutory scheme, which expressly provides in Section 4 a 

mechanism for engaging the affected States during the critical habitat designation process. See 

Aguayo v. U.S. Bank, 653 F.3d 912, 920 (9th Cir. 2011) (“When interpreting a statute, ‘we must 

not be guided by a single sentence or member of a sentence, but look to the provisions of the 

whole law, and to its object and policy.’”) (citations omitted). Section 7(a)(2) cannot be read to 

create a cause of action for any deficiencies in that process; such claims are appropriately 

brought under Section 4. 

  Alaska acknowledges that Congress “did not originally provide any guidance” on the 

designation of critical habitat other than the vague Section 7(a)(2) language. Alaska Br. at 27. 

Congress subsequently amended the ESA, adding a series of detailed provisions to Section 4 that 

specify the process for designating critical habitat. 16 U.S.C. § 1533(a)(3), (b)(2), (b)(5). In fact, 

Congress defined critical habitat, in part, as areas “listed in accordance with the provisions of 

section 1533 of this title, upon a determination by the Secretary….”  Id. § 1532(5)(A)(ii).  

Section 4 now provides a specific mechanism for cooperating with State agencies in the 

designation of critical habitat. When undertaking that process, the Secretary is required to “give 

actual notice of the proposed regulation (including the complete text of the regulation) to the 

State agency in each State in which the species is believed to occur, and to each county or 

equivalent jurisdiction in which the species is believed to occur, and invite the comment of such 

agency, and each such jurisdiction, thereon.”  Id. § 1533(b)(5)(A)(ii).  Section 4 also requires the 

Service to give consideration to information and comments submitted by a State and provide a 

written justification to the extent those comments are not ultimately adopted in a final regulation.  

See id. § 1533(i).  The only reference to Section 7 in the relevant portions of Section 4 is the 

statement that “[n]othing in this paragraph affects the requirement to consult under section 

1536(a)(2) of this title with respect to an agency action (as that term is defined in that section).” 
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Id. § 1533(a)(3)(B)(ii).  Noticeably absent from the definition of critical habitat and Section 4 is 

any mention of an additional duty to consult with affected States.  

  While ESA Section 4 spells out in detail how the Service is to involve States in listing 

species and designating critical habitat, ESA Section 7 is directed at an entirely different aspect 

of administration of the ESA. Section 7 outlines procedures for interagency cooperation when 

federal agency actions may affect critical habitat that has been designated pursuant to Section 4. 

16 U.S.C. § 1536(a)(1).  The regulation interpreting and implementing Section 7(a)(2) explains 

that the provision “requires every Federal agency, in consultation with and with the assistance of 

the Secretary, to insure any action it authorizes, funds or carries out, in the United States or upon 

the high seas is not likely to jeopardize the continued existence of any listed species or results 

[sic] in the destruction or adverse modification of critical habitat.”  50 C.F.R. § 402.01(a).  In 

other words, Section 7(a)(2) serves to impose a burden on action agencies to consult with the 

Secretary when undertaking an action that may adversely affect designated critical habitat. 40 

Consultation, as referenced in Section 7, is defined as a process with varying levels of formality 

“between the Service and the Federal [action] agency.”  50 C.F.R. § 402.02; see also Nat’l Ass’n 

of Home Builders v. Defenders of Wildlife, 551 U.S. 644, 660 n.6 (2007) (“Nor is there any 

                                                 
40 Alaska cites a 1979 cooperative agreement between the Service and the State, which 

references a Section 7 consultation process for the determination of critical habitat, as evidence 
of Section 7’s meaning.  Alaska Br. at 28.  Alaska provides no other support for its assertion that 
Section 7(a)(2) has been interpreted as creating an independent duty to consult the States.  In 
light of the Service’s comprehensive regulatory scheme, which has interpreted Section 7 as 
“outlin[ing] the procedures for Federal interagency cooperation to conserve . . . designated 
critical habitats,” the 1979 agreement should be treated as inconsistent with respect to the 
Service’s interpretation of this provision. Consultation Handbook at xx; see 50 C.F.R. § 402.01 
et seq.  Moreover, Alaska’s reliance on this document is misplaced as the agreement simply 
refers to an “exchange [of] biological and other data as necessary to facilitate such determination 
by the [Service].”  ECF No. 58-1 at 7. That process is encompassed by Section 4’s measures for 
engaging State agencies during the process of designating critical habitat. 

 
Alaska attached the 1979 cooperative agreement to its summary judgment brief as an exhibit 

and noted that it would either separately move the Court to take judicial notice of the document 
or determine whether it could be added to the administrative record.  Alaska Br. at 28 n.6.  For 
all the reasons provided above, Alaska’s reliance on this document is misplaced.  Nevertheless, 
Federal Defendants would not oppose a motion for the Court to take judicial notice of the 
document.  However, Alaska waived its right to seek to have this document added to the 
administrative record when it let the deadline for filing motions to supplement the record pass, 
and Federal Defendants otherwise do not agree that the document is properly part of the record in 
any event. 
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independent right to public comment with regard to consultations conducted under §7(a)(2).”).  

Section 7’s provisions are triggered only after a species is listed or critical habitat is designated, a 

process described entirely, and in great detail, in Section 4 of the ESA, 16 U.S.C. § 1533(a)(3), 

(b)(2), (b)(5).   

  The placement of a detailed process for designating critical habitat and specific measures 

for cooperating with States within Section 4 cuts against Alaska’s argument that Section 7 should 

be interpreted as imposing an additional duty otherwise unrelated to that section. Section 4 sets 

forth specific requirements for cooperating with the relevant State agencies, and yet makes no 

reference to any separate or more burdensome duty to consult.  See id. § 1533(b)(5).  The most 

plausible explanation for this omission is that the Section 7(a)(2) language cited by Alaska is a 

reference to the Section 4 critical habitat designation process and a reiteration of the Section 6(a) 

goal of cooperating with affected States when undertaking ESA activities.  Any other 

interpretation ignores the context of these statutory provisions and their place in the overall 

statutory scheme.  See United Sav. Ass’n v. Timbers of Inwood Forest Assocs., 484 U.S. 365, 371 

(1988) (“Statutory construction . . . is a holistic endeavor.  A provision that may seem ambiguous 

in isolation is often clarified by the remainder of the statutory scheme—because . . . only one of 

the permissible meanings produces a substantive effect that is compatible with the rest of the 

law.”)  (citations omitted); see also FCC v. NextWave Pers. Commc’ns, Inc., 537 U.S. 293, 311 

(2003) (Breyer, J., dissenting) (explaining that “[i]t is dangerous . . . in any case of interpretive 

difficulty to rely exclusively upon the literal meaning of a statute’s words divorced from 

consideration of the statute’s purpose”).  

  If Congress had intended Section 7(a)(2) to impose a requirement in Section 4 to consult 

with the States, it would have been unnecessary to subsequently add a requirement that the 

Service “give actual notice of the proposed regulation [to implement a critical habitat 

designation] (including the complete text of the regulation) to the State agency in each State in 

which the species is believed to occur . . . and invite the comment of such agency….”  16 U.S.C. 

§ 1533(b)(5)(A)(ii).  The legislative history cited by Alaska in its brief further supports the 

conclusion that Congress did not intend to impose such a requirement in Section 7(a)(2).  In 

discussing the amendment to include the Section 4(i) written justification requirement, the 

Senate Report on the 1982 ESA amendments explained that “[t]he involvement and advice of 

such State agencies in the Federal regulatory process is crucial and must not be ignored.”  Alaska 
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Br. at 22 (citing S. Rep. No. 97-418, at 12 (1982)).  Thus, it is clear from this statement that 

Congress believed that imposing the Section 4(i) written justification requirement—that the 

Secretary explain the basis for adopting a rule inconsistent with the State’s comments—

appropriately included affected States in the critical habitat designation process.  It is unlikely 

that Congress would have added such a requirement or referred to it in this way if Congress had 

already imposed a similar, but potentially more burdensome, requirement on the Secretary in 

Section 7(a)(2).  

  Alaska’s distinction—that Section 7(a)(2) consultation involves the “States” while the 

Section 4 procedures involve the relevant “State agency”—is unconvincing given its earlier 

assertion that the 1994 Cooperative Policy on the Role of State agencies sets forth procedures 

that the Service must follow under Section 6(a) “to meaningfully consult and cooperate with the 

State in making a critical habitat designation.”  Alaska Br. at 29.  Thus, Alaska has impliedly 

acknowledged that cooperating with relevant State agencies is not distinguishable from 

cooperating with the State itself.  Furthermore, Congress logically referred to the “State agency” 

in Section 4 merely to ensure that the Service contacted the responsible part of the State 

government.  Alaska’s attempt to read more into such differences in terminology in the context 

of the provisions at issue here is strained at best. 

   Even if the Court reads Section 7(a)(2) as imposing some duty on the Secretary in 

designating critical habitat, Alaska ignores the plain language of the provision.  Specifically, 

Section 7(a)(2) refers to consultation with the States only “as appropriate,” which indicates that 

Congress granted the Secretary discretionary authority to determine whether and under what 

circumstances it would consult with affected States when designating critical habitat.  See 

Defenders of Wildlife v. Browner, 191 F.3d 1159, 1166 (9th Cir. 1999) (“as appropriate” 

language indicates grant of discretion); United States v. First Nat’l Bank of Circle, 732 F.2d 

1444, 1449 (9th Cir. 1984) (noting that a provision stating that “such relief (including 

injunctions) as may be appropriate” left “clear room for the exercise of [] discretion”); Kerr-

McGee Chem. Corp. v. U.S. Dep’t of Interior, 709 F.2d 597, 601 (9th Cir. 1983) (in reference to 

statutory language, “may redesignate such areas as it deems appropriate”, noting that if 

“Congress intended to establish prerequisites to redesignation, it would not have given the states 

this broad discretionary power”).  This grant of discretion easily distinguishes this provision of 

the ESA from the statute at issue in California Wilderness, cited by Alaska.  The statute at issue 
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in that case provided that the Secretary of Energy “in consultation with affected States, shall 

conduct a study” and “[a]fter considering alternatives and recommendations from interested 

parties (including an opportunity for comment from affected States), the Secretary shall issue a 

report….” California Wilderness, 631 F.3d at 1080.  The Ninth Circuit interpreted the statute as 

unambiguously mandating that the DOE consult with affected States. Id. at 1085.  In contrast, 

even assuming Section 7(a)(2) creates an undefined additional obligation vis-à-vis the States 

beyond the specific ones set forth in ESA Section 4, Congress plainly granted the Secretary 

broad discretionary power to determine the circumstances under which it should consult and the 

scope of that consultation.  Thus, California Wilderness is inapposite.  

  Assuming there is a Section 7(a)(2) duty to consult the affected States when designating 

critical habitat, the Service was required to consult only to the extent it determined such 

consultation was appropriate.  As discussed above, the Service, through its contractor Northern 

Economics, consulted with representatives of the Alaska Department of Natural Resources to 

obtain information about a number of key issues of concern for Alaska.  PBCH0022882.  At the 

request of the State, the Service held public hearings, which were attended by the ESA 

Coordinator for the Alaska Department of Fish and Game. PBCH0032310 and 32438.  Alaska 

was provided numerous opportunities to submit information, which the Service thoroughly 

reviewed and considered, as evidenced in the response to comments included in the Final Rule 

and the December 2010 letter.  Moreover, Alaska does not cite any examples showing that the 

State was excluded by the Service from participating in or contributing to the critical habitat 

designation process or that the Service withheld important information from the State, key 

factors in the California Wilderness analysis, 631 F.3d at 1085-85, 1089-90 (describing specific 

instances in which the DOE excluded affected States and failed to disclose “critical” 

information).  In fact, as noted in its December 2010 letter, the Service “proactively alerted the 

State about every opportunity to attend meetings, comment, and provide public testimony.” 

PBCH0045555.  The Service reasonably incorporated Alaska through these various methods 

during the process of designating critical habitat, and therefore, did not abuse its discretion under 

Section 7(a)(2) in engaging the State in this way. 

C.  There is No Enforceable Duty to Consult with Alaska Native Corporations 

As with the State of Alaska, the Service reached out to Alaska Native groups, 

communities, and corporations.  See supra Background § II.C.3.  It is not true, as ASRC asserts, 
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that the concerns and interests of Alaska Native corporations or other representatives were 

“ignored.”  Alaska Br. at 24.  The Final Rule belies any such claim, wherein the Service 

explicitly addresses comments and issues raised by Alaska Native representatives.  See 

PBCH0045493.  As with the State of Alaska, ASRC identifies no instance where the Service 

closed its doors or refused to consider information provided by Alaska Natives or their 

representatives.   

ASRC argues that Executive Order 13175 (65 Fed. Reg. 67,249, 67,252 (Nov. 6, 2000)) 

and a 2004 Consolidated Appropriations Act (Pub. L. No. 108-199, § 161, 118 Stat. 3 (2004)), 

along with a related 2005 Consolidated Appropriations Act (Pub. L. No. 108-447, § 518, 118 

Stat. 2809 (2004)),41 together create a legally enforceable duty for the Service to “consult with 

tribal officials” with respect to the critical habitat designation.  ASRC Br. at 25.  This argument 

fails.  As explained below, ASRC cannot state a claim for a failure to consult under these 

authorities because they do not create any right either “substantive or procedural, enforceable at 

law” against the Service. Exec. Order No. 13,175, 65 Fed. Reg. 67,252. 

The Public Law merely makes applicable the terms of Executive Order 13175 to Alaska 

Native Corporations.  Specifically, the Consolidated Appropriations Act of 2004, § 161, provides 

that the “Director of the Office of Management and Budget shall hereafter consult with Alaska 

Native corporations on the same basis as Indian tribes under Executive Order No. 13175.”  

Section 518 of the Consolidated Appropriations Act of 2005 has the similar effect of simply 

extending any obligation set forth in the Executive Order to “all Federal agencies.”  Reading the 

word “shall” in isolation, Plaintiffs claim that the Service breached an enforceable duty to 

consult with the Alaska Native corporations.  In asserting this claim, Plaintiffs ignore the plain 

language of the Public Law, which makes clear that the provision creates obligations only to the 

extent that they have been created by the Executive Order.  Critically, here, the Executive Order 

unambiguously states that the order “is not intended to create any right, benefit, or trust 

responsibility, substantive or procedural, enforceable at law by a party against the United States, 

its agencies, or any person.”   

The starting point for interpreting a statute is the statute’s language and context.  Davis v. 

Mich. Dep’t of Treasury, 489 U.S. 803, 809 (1989); California Wilderness, 631 F.3d at 1085.  If 

                                                 
41 Section 161 of the Consolidated Appropriations Act of 2004 and section 518 of the Consolidated 

Appropriations Act of 2005 hereinafter shall be referred to jointly as the “Public Law.” 
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the language of the statute is unambiguous, the court “need look no further than that language in 

determining the statute’s meaning.”  United States v. Hanousek, 176 F.3d 1116, 1120 (9th Cir. 

1999).  Here, Federal Defendants agree with Plaintiffs that the Public Law is unambiguous.  

However, Plaintiffs’ interpretation of the Public Law isolates one word—“shall”—from the 

remainder of the sentence.  It is a well-established principle that courts cannot “construe 

statutory phrases in isolation”; but rather, they must “read statutes as a whole.”  United States v. 

Morton, 467 U.S. 822, 828 (1984) (explaining in that case that “the words ‘legal process’ must 

be read in light of the immediately following phrase—‘regular on its face’”); Leisnoi, Inc. v. 

Stratman, 154 F.3d 1062, 1066 (9th Cir. 1998) (“[B]ecause words can have alternative meanings 

depending on context, we interpret statutes, not by viewing individual words in isolation, but 

rather by reading the relevant statutory provisions as a whole” (internal quotation omitted)).  The 

same must be true for reading the one-sentence Public Law as a whole. Harbison v. Bell, 129 S. 

Ct. 1481, 1492 (2009) (Roberts, C.J., concurring) (“We have said that we do not . . . construe 

statutory phrases in isolation; we read statutes as a whole.  This certainly applies to reading 

sentences as a whole.” (internal quotation marks and citation omitted)). 

The Public Law states that federal agencies “shall” consult with Alaska Native 

corporations “on the same basis as Indian tribes under Executive Order No. 13175.” Pub. L. No. 

108-199, § 161 (emphasis added).  The phrase “on the same basis” clarifies that a federal 

agency’s obligation to consult pursuant to this Public Law exists only to the extent that the 

obligation is recognized by the Executive Order.  Plaintiffs’ interpretation of the Public Law 

ignores this qualification.  See Westwood Apex v. Contreras, 644 F.3d 799, 804 (9th Cir. 2011) 

(“An excerpted clause in a statute cannot be interpreted without reference to the statute as whole, 

nor can it be understood free from the sentence in which it was included.”).  Congress is 

presumed to have known the terms of the Executive Order when it inserted the phrase “on the 

same basis” in the Public Law.  See United States v. Knight, 580 F.3d 933, 940 (9th Cir. 2009) 

(“Congress is presumed to know existing law.”).  Had Congress wished to create an enforceable 

duty to consult, it would not have included this qualifying language.  Because Congress chose to 

limit the obligation by inserting the phrase “on the same basis,” the Public Law cannot be 

interpreted as creating a right enforceable at law. 

Although the Executive Order likewise uses the term “shall” in referring to the various 

responsibilities discussed, including the responsibility to consult with Indian tribes under certain 
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circumstances, courts that have been asked to apply the Order’s Section 5 consultation provision 

have concluded that there is no cause of action for a violation of the Order.  See, e.g., Carattini v. 

Salazar, No. 09-489, 2010 WL 4568876, at *7 (W.D. Okla. Nov. 3, 2010) (citing Section 10 for 

conclusion that a violation of the Order does not entitle plaintiffs to relief); cf. Richmond v. 

Wampanoag Tribal Court Cases, 431 F. Supp. 2d 1159, 1171 (D. Utah 2006) (relying on 

similarly worded disclaimer to conclude that policy that contained “shall” language did not 

create nondiscretionary duty to enforce tribal court orders).  Section 10 explicitly states that the 

order “is intended only to improve the internal management of the executive branch, and is not 

intended to create any right, benefit, or trust responsibility, substantive or procedural, 

enforceable at law by a party against the United States, its agencies, or any person.”  Further, 

Section 5(b) of the Executive Order, cited by Plaintiffs as setting forth the terms of the 

consultation, imposes an obligation to consult only to the “extent practicable and permitted by 

law.”  

Moreover, Plaintiffs’ interpretation of the Public Law ignores the context of that law and 

the Executive Order that it amends, and leads to an illogical result.  See Compton Unified Sch. 

Dist. v. Addison, 598 F.3d 1181, 1184 (9th Cir. 2010) (Courts have been instructed to “avoid 

statutory interpretations which would produce absurd results.”), cert. denied, -- S. Ct. --, No. 10-

886, 2012 WL 33286 (Jan. 9, 2012).  It is implausible that Congress would use the Public Law to 

create an enforceable duty to consult with Alaska Native corporations when no such duty to 

consult with Indian tribes was created by the underlying Executive Order.  As noted above, the 

Executive Order unambiguously states that no enforceable right has been created by that Order.  

The fact that both the Executive Order and the Public Law use the term “shall” does not alter this 

result.  See Bodine v. Graco, Inc., 533 F.3d 1145, 1151 (9th Cir. 2008) (“The meaning of 

statutory language, plain or not, depends on context.” (citation omitted)).  

Even assuming, arguendo, that the Public Law does create an enforceable duty to consult, 

that duty has not been triggered here.  Plaintiff cites Section 5(b) of Executive Order 13175 as 

setting forth the consultation requirements applicable to this case. ASRC Br. at 25. That 

provision states in part: 

To the extent practicable and permitted by law, no agency shall promulgate any 
regulation that has tribal implications, that imposes substantial direct compliance 
costs on Indian tribal governments, and that is not required by statute, unless 
[certain requirements are met]. 
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The plain language of the Executive Order makes clear that the consultation provision does not 

apply to regulations federal agencies are required to promulgate by statute.  

The designation of critical habitat is required under the ESA, and therefore, any 

obligation created by the Public Law and Executive Order is inapplicable here.  Section 4 of the 

ESA provides that, “to the maximum extent prudent and determinable,” the Secretary “shall, 

concurrently with making a determination . . . that a species is an endangered species or a 

threatened species, designate any habitat of such species which is then considered to be critical 

habitat.”  16 U.S.C. § 1533(a)(3)(A).  The Ninth Circuit has interpreted this ESA provision as 

mandating the designation of critical habitat. See Home Builders Ass’n v. FWS, 616 F.3d 983, 

986 (9th Cir. 2010), cert. denied, 131 S. Ct. 1475 (2011); Ctr. for Biological Diversity v. FWS, 

450 F.3d 930, 935 (9th Cir. 2006).  Because the designation of critical habitat is required by 

statute, Plaintiffs could not assert a claim under Section 5(b) of the Executive Order even if its 

terms were made enforceable by the Public Law.   

VI. WHILE THE COURT SHOULD UPHOLD THE DESIGNATION, IF ANY 
 REMEDY IS NECESSARY, REMAND WITHOUT VACATUR IS THE 
 APPROPRIATE REMEDY 
 
  Plaintiffs ask the Court to vacate the critical habitat designation for the polar bear if the 

Court finds the designation unlawful.  AOGA Br. at 48; Alaska Br. at 46-49; ASRC Br. at 42-43.  

Plaintiffs argue that this is the presumptive remedy, id., though many of these same groups 

recently argued that “the law does not dictate vacatur,” In re Polar Bear Endangered Species Act 

Listing and § 4(d) Rule Litigation, Misc. Action No. 1:08-mc-00764 (EGS), MDL Docket No. 

1993 (D.D.C.) (ECF No. 262 at 2) (supplemental remedy brief of AOGA, ASRC, and the State 

of Alaska filed in the polar bear 4(d) Rule case).42  They do, however, acknowledge that the 

Court has discretion to leave the designation in place, but argue that equity does not demand 

such a result in this case because vacating the designation allegedly will not harm the species yet 

will harm them.  Id.   

 Although Federal Defendants disagree that the designation is unlawful, the appropriate 

remedy will depend on the scope and nature of any violation found by the Court.  For this reason, 

                                                 
42 Attached hereto as Exhibit 3. 
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Federal Defendants respectfully request that the Court provide for additional briefing as to any 

remedy following a decision on the merits for Plaintiffs in part or in full.43  

Nevertheless, even at this stage, vacatur clearly is not a mandatory or proper remedy for 

any conceivable violation as advanced by Plaintiffs.  Though courts usually set aside an agency 

rule found to be arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with 

the law, they are not required to do so in all cases.  See Idaho Farm Bureau Fed’n v. Babbitt, 58 

F.3d 1392, 1405 (9th Cir. 1995) (“[W]hen equity demands, the regulation can be left in place 

while the agency follows the necessary procedures.”) (citing Western Oil and Gas Ass’n v. EPA, 

633 F.2d 803, 813 (9th Cir. 1980)).  The Ninth Circuit and the D.C. Circuit44 have allowed 

agency actions to remain in place pending completion of a remand, even where those actions 

have been found to be “arbitrary and capricious.”  See, e.g., Pacific Bell v. Pac West Telecomm., 

325 F.3d 1114, 1123 (9th Cir. 2003); Fox Television Stations v. FCC, 280 F.3d 1027, 1048 (D.C. 

Cir. 2002) (“vacatur is not necessarily indicated even if an agency acts arbitrarily and 

capriciously in promulgating a rule . . . [t]he question is one of degree.”) (citations omitted); 

United Mine Workers v. Federal Mine Safety & Health Admin., 920 F.2d 960, 966-67 (D.C. Cir. 

1990) (remanding agency order without vacatur). 

“The test for whether to remand an arbitrary and capricious rule without vacating 

depends in part on ‘the seriousness of the order’s deficiencies (and thus the extent of doubt 

whether the agency chose correctly) and the disruptive consequences of an interim change that 

may itself be changed.’” Natural Res. Def. Council v. U.S. Dep’t of Interior, 275 F. Supp. 2d 

                                                 
43 In particular, Federal Defendants would need to determine how any remand of the 

polar bear critical habitat determination would be completed in light of the Service’s settlement 
agreements in In re Endangered Species Act Section 4 Deadline Litig., Misc. Action No. 10-377 
(EGS), MDL Docket No. 2165 (D.D.C.), which require the Service to utilize virtually all of its 
ESA Section 4 budget to complete other petition findings and proposed and final listing 
determinations.  Declaration of Gary D. Frazer, attached hereto as Exhibit 4. These discussions 
might include consideration of whether to request that any remedy phase in this case be 
transferred to the U.S. District Court for the District of Columbia, an option contemplated under 
the settlement agreements. 

 
44 A district court in the Ninth Circuit recently noted that it is reasonable to look to the 

Court of Appeals for the District of Columbia Circuit for guidance with respect to formulating 
remedies in administrative law cases because the D.C. Circuit “hears many federal agency 
matters [and] has provided helpful guidance.”  Grand Canyon Trust v. U.S. Bureau of 
Reclamation, 623 F. Supp. 2d 1015, 1041 (D. Ariz. 2009).   
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1136, 1143 (C.D. Cal. 2002) (“NRDC”) (quoting United Mine Workers, 920 F.2d at 967). 

Equitable factors that courts have considered in deciding whether vacatur is appropriate include: 

1) the purposes of the substantive statute under which the agency was acting; 2) the 

consequences of invalidating or enjoining the agency action; 3) potential prejudice to those who 

will be affected by maintaining the status quo; and 4) “the magnitude of the administrative error 

and how extensive and substantive it was.”  NRDC, 275 F. Supp. 2d at 1144 (citation omitted); 

accord National Ass’n of Home Builders v. Norton, No. 00-0903-PHX-SRB, 2004 WL 3740765, 

at *3 (D. Ariz. June 28, 2004) (enunciating five factors, including “the possibility that the agency 

will be able to substantiate its rule and do so without altering the substance of the rule”). 

Prior to a ruling on the merits of Plaintiffs’ claims, Federal Defendants are not in a 

position to argue about the fourth factor (or fifth factor).  However, as the Ninth Circuit held in 

Idaho Farm Bureau, vacatur is not always an appropriate remedy for every possible violation.  

If, for example, the Court were to find that the Service failed to provide an adequate explanation, 

the Court could choose a limited remand for further explanation without vacating the final rule.  

A.L. Pharma, Inc. v. Shalala, 62 F.3d 1484, 1492 (D.C. Cir. 1995) (remanding without vacating 

where no significant harm would result pending agency’s further explanation); Checkosky v. 

SEC, 23 F.3d 452, 466 (D.C. Cir. 1994) (separate opinion of Judge Silberman listing 23 cases in 

three years where the D.C. Circuit remanded for inadequate explanation without vacating agency 

action); Coalition for Common Sense in Gov’t Procurement v. United States, 671 F. Supp. 2d 48, 

59-60 (D.D.C. 2009) (leaving rule in place, in part, because of a “serious possibility” the agency 

could justify the rule on remand).  Likewise, “when equity demands, an unlawfully promulgated 

regulation can be left in place while the agency provides the proper procedural remedy.”  

Fertilizer Inst. v. EPA, 935 F.2d 1303, 1312 (D.C. Cir. 1991) (citing Western Oil and Gas Ass’n, 

633 F.2d at 813) (other citations omitted). 

Any judicial remedy also must relate to the injury that forms the basis for Plaintiffs’ 

alleged standing.  Schlesinger v. Reservists Comm. to Stop the War, 418 U.S. 208, 221-22 

(1974).  See also Friends of the Earth v. Laidlaw Envtl. Servs., 528 U.S. 167, 193 (2000) (federal 

courts should ensure “the framing of relief no broader than required by the precise facts”).  As 

ASRC recognizes, were the Court to find that the Service violated the ESA by, for example, 

designating Alaska Native communities as critical habitat (which, as explained above, the 

Service did not do), the Court could order partial vacatur of the rule, vacating only the Service’s 
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designation of those lands.  ASRC Br. at 43.  In sum, the Court should narrowly tailor the 

remedy to the error it identifies.  See, e.g., Conservation Northwest v. Rey, 674 F. Supp. 2d 1232, 

1257 (W.D. Wash. 2009) (“the Court is mindful of its mandate to craft an equitable, and 

appropriately narrow, remedy”) (citation omitted).  The narrowest possible remedy is particularly 

appropriate here because the case involves critical habitat intended to protect a threatened 

species and also given the administrative burden on the Service of completing a new critical 

habitat designation.  Declaration of Gary D. Frazer, Exhibit 4. 

 On the second and third factors, AOGA and Alaska argue that these factors weigh in 

favor of vacatur because vacating the rule will not negatively impact the conservation of the 

polar bear given other management measures already in place, and that, conversely, leaving the 

rule in place will harm them.  AOGA Br. at 48; Alaska Br. at 48-49.  However, the exact 

opposite is true, i.e., vacating the rule will harm the conservation of the polar bear and leaving 

the rule in place will not harm Plaintiffs for the reasons set forth above.  Supra Argument § I.B.  

Considering the negative consequences on the species at issue is undeniably a valid reason for 

the Court to leave the designation in place.  North Carolina v. EPA, 550 F.3d 1176, 1178 (D.C. 

Cir. 2008) (“This court has further noted that it is appropriate to remand without vacatur in 

particular occasions where vacatur ‘would at least temporarily defeat . . . the enhanced protection 

of the environmental values covered by [the EPA rule at issue].’”) (quoting Environmental Def. 

Fund v.  EPA, 898 F.2d 183, 190 (D.C. Cir. 1990)); Endangered Species Comm. v. Babbitt, 852 

F. Supp.32,  42-43 (D.D.C. 1994); Idaho Farm Bureau Fed’n, 58 F.3d at 1405 (concerns about 

the potential extinction of an animal species justified leaving ESA listing in place); Turtle Island 

Restoration Network v. U.S. Dep’t of Commerce, 766 F.Supp.2d 1039, 1047 n.8 (D. Haw. 2011) 

(“It is worthy of note that in the environmental context, courts consider the well-being of the 

species in determining whether to vacate an erroneously promulgated rule or regulation. Indeed, 

where the defectively issued rule is more protective of the species, a court, in its equitable 

discretion, may keep the defective regulation in effect during a remand.”).  Numerous courts 

have left critical habitat designations in place for this reason.  Alliance for the Wild Rockies v. 

Allen, No. Civ. 04-1813-JO, 2009 WL 2015407, at *2 (D. Or. July 1, 2009) (granting voluntary 

remand of ESA critical habitat designation and leaving designation in place during remand); 

NRDC, 275 F. Supp. 2d at 1143-47 (remanding critical habitat rule under the ESA without 
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vacatur); Home Builders Ass’n v. FWS, No. CIV. S-05-0629 WBS-G, 2007 WL 201248 (E.D. 

Cal. Jan. 24, 2007) (leaving a critical habitat designation in place on remand). 

CONCLUSION 

As demonstrated above, the Service acted in accordance with all relevant statutory and 

regulatory authorities and judicial precedents in designating critical habitat for the polar bear.  

The Service’s rulemaking process was transparent and its evaluation of the best available 

scientific data was objective and underwent peer review. The Service also fully involved all 

stakeholders in the process, as Congress intended.  Based on the scientific data and after 

considering the economic and other impacts of the designation, the Service designated those 

areas occupied by the species that contain the physical and biological features that are essential 

to the conservation of the species and that may require special management considerations or 

protection, precisely as the ESA requires.  The Service’s designation is rationally based on the 

extremely wide range of the polar bear and the dynamic nature of its sea-ice environment and is 

entitled to deference under the law of this Circuit. 

Because Plaintiffs cannot overcome the substantial evidentiary support for the Service’s 

designation, they resort to misrepresenting the Service’s findings and distorting or ignoring the 

applicable legal standards or simply inventing new ones that better suit them. As the Service has 

shown, however, when its designation is viewed in light of the true factual basis underlying it 

and the correct legal standards, there can be no serious dispute that its designation is lawful. 

Stripped of all the rhetoric, this case is, at bottom, a policy disagreement about the merits of 

designating critical habitat for threatened and endangered species: Plaintiffs do not believe that 

designation has sufficient benefits for the polar bear in comparison to the potential economic 

impacts they identify.  However, their policy position is unsupported by the facts or the law.  As 

the Ninth Circuit has held, Congress mandated designation of critical habitat except in “unusual” 

or “extraordinary” circumstances.  Such circumstances simply are not present here.  Instead, the 

Service reasonably found that designation of critical habitat has important conservation benefits 

for the polar bear.  For all these reasons as set forth more fully above, the Court should enter 

summary judgment in favor of the Service and deny Plaintiffs’ motions for summary judgment 

Dated this 17th day of February, 2012. 

 
      Respectfully submitted, 
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