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GLOSSARY OF ABBREVIATIONS 
 

“AOC” means the September 2010 agreement between EPA and BIA, 
entitled, “Administrative Settlement Agreement and Order on Consent.” 

“APA” means the Administrative Procedure Act, 5 U.S.C. §551 et seq. 

“BIA” means Bureau of Indian Affairs. 

“CERCLA” means the Comprehensive Environmental Response, 
Compensation, and Liability Act, 42 U.S.C. §9601 et seq. 

“EPA” means the Environmental Protection Agency. 

“EPNG” means Plaintiff-Appellant El Paso Natural Gas Company. 

“EPNGBr.” means EPNG’s opening brief. 

“RCRA” means Resource Conservation and Recovery Act, 42 U.S.C. §6901 
et seq. 

“RI/FS” means the Remedial Investigation/Feasibility Study contemplated 
by the AOC. 

“TCOD” means the Tuba City Open Dump. 

“UMTRCA” means Uranium Mill Tailings Radiation Control Act, 42 
U.S.C. §7901 et seq. 

“USBr.” means Defendant-Appellee’s opening brief. 
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STATUTES AND REGULATIONS 

 Except as set forth in the documentary attachment hereto, all applicable 

statutes and regulations are contained in the Brief of Appellant. 

SUMMARY OF THE ARGUMENT 

There are four separate reasons why section 113(h) of CERCLA, 42 U.S.C. 

§9613(h), does not bar EPNG’s RCRA claims at the Tuba City Open Dump 

(“TCOD”).  As Plaintiff/Appellant El Paso Natural Gas Company (“EPNG”) 

explained in its opening brief (“EPNGBr.”): 

 1. The record does not support CERCLA authority at the TCOD, so 

CERCLA §113(h) is inapplicable. 

 2. The agreement between EPA and BIA to conduct another study at the 

TCOD (the so-called Administrative Order On Consent, or “AOC”) provides no 

“objective indicator” of when, if ever, a CERCLA remediation may occur.  See 

Frey v. EPA, 403 F.3d 828 (7th Cir. 2005). 

 3. Section 113(h) only bars claims brought to “challenge” CERCLA 

response actions, not claims like those here filed long before the government 

invoked CERCLA. 

 4. EPNG’s RCRA claim seeking enforcement now of RCRA’s 

requirements for operating landfills is not a “challenge” to any current or potential 

future CERCLA response action. 
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 Defendant’s arguments in response have no merit.  They boil down to the 

proposition that CERCLA (and thus §113(h)) apply because the government says 

so, and that §113(h) has unlimited reach in this case.  In essence, Defendants 

contend that §113(h) precludes judicial review not only of the underlying suit, but 

even of the objections to §113(h)’s applicability and outlined above.  The extreme 

nature of Defendants’ position is shown by their defense of the “with prejudice” 

dismissal of EPNG’s claims (and the Navajo Nation’s).  Unless reversed, that 

dismissal means that these appellants can never enforce RCRA compliance at the 

TCOD, even if EPA decides never to pursue any CERCLA remedial action there – 

a “no-action” option that Defendants acknowledge is possible.  See USBr.47-48. 

Indeed, under Defendants’ construction of §113(h), once the government 

merely claims that CERCLA applies (even belatedly, as here, and with no judicial 

review of that claim), no one can enforce RCRA’s requirements at the TCOD.  

Defendants’ brief is explicit on this point: 

EPNG’s argument that the conclusion that section 113(h) bars their 

RCRA action necessarily eliminates BIA’s obligation to comply with 

RCRA is misplaced. . . . RCRA, and its obligations on BIA, remain in 

force; they are simply not enforceable in federal court insofar as they 

impermissibly challenge a CERCLA removal or remedial action. 

Id. at 61 (emphasis added). 
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 These extreme arguments should be rejected – at least on the facts here, 

where the TCOD has been regulated under and recognized to violate RCRA for 

decades, and where there is good reason in the record to question the government’s 

very belated invocation of CERCLA authority.  See EPNGBr.7-10 (describing 

acknowledged, unremedied RCRA violations since 1993), id. at 10-11 (describing 

government’s eleventh-hour resort to CERCLA and §113(h)).  Requiring BIA to 

bring the TCOD into RCRA compliance now, particularly with the interim 

groundwater safety requirements of Part 258, which is what EPNG’s citizen 

enforcement claim seeks, is not a “challenge” to the latest study BIA is conducting 

(the remedial investigation/feasibility study (“RI/FS”)).  Nor does requiring BIA to 

comply with those RCRA requirements now “challenge” the remedial action, if 

any, that EPA may select under CERCLA someday.  Defendants’ arguments to the 

contrary have the effect, if not the purpose, of continuing to forestall RCRA 

compliance at the TCOD indefinitely, and perhaps forever. 

 The Court also should reverse the dismissal of EPNG’s RCRA claims 

at the “Highway 160” site, and the district court’s denial of EPNG’s motion 

to dismiss Defendant’s RCRA “citizen suit” counterclaim.  Defendants’ 

attempts to defend those rulings have no merit either.  
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ARGUMENT 

I. Defendants Do Not Demonstrate EPA’s Authority To Proceed Under 
CERCLA 104 At The TCOD. 

 The government has not shown that CERCLA §104 applies at the TCOD, 

where the best evidence suggests that any hazardous substance is naturally-

occurring.  See EPNGBr.22-28.  Defendants make five points in seeking to defend 

the government’s belated invocation of CERCLA authority at the TCOD.  None is 

persuasive. 

 Defendants first criticize EPNG for “its ever-evolving view on the presence of 

hazardous waste at the Dump.”  USBr.37.  It is true that at an earlier stage of this 

case EPNG alleged there was at the TCOC uranium from the Tuba City mill site 

(the “Tuba City Mill”).  It is also true that EPNG’s allegations have evolved, but 

that is only because the facts have developed in the more than five years since this 

case was filed.  Now, the government’s own Workplan incorporated into the AOC 

(and part of Defendants’ moving papers below) shows that any uranium or other 

hazardous substance at the TCOD is most likely naturally-occurring, see 

EPNGBr.25-27, and therefore beyond CERCLA’s reach.  See 42 U.S.C. 

§9604(a)(3)(A).  Defendants have pointed to nothing in the record that contradicts 

those Workplan statements.  At the outset of the case, in its complaint, EPNG 

made allegations that have not borne out.  See USBr.42-43.  That is unremarkable. 
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 Second, Defendants, who bear the burden to show that CERCLA §104 is 

applicable, assert that “[t]here can be no question that the agencies are acting 

under section 104.”  USBr.38.  This is nothing but government “say-so.”  The issue 

for the Court is not what EPA and BIA claim they are doing, but whether as a 

matter of fact and law, the agencies are authorized to proceed under CERCLA 

§104 at the TCOD.  On the record now before the Court, discussed further below, 

the answer is “no.”  Defendants have not controverted their own Workplan 

statements showing that hazardous substances at the TCOD are naturally-

occurring.  And CERCLA §104 provides that “[EPA] shall not provide for a 

removal or remedial action under this section in response to a release or threat of 

release – (A) of a naturally occurring substance . . . .”  42 U.SC. §9604(a)(3)(A).  

Defendants’ assertion that the TCOD is a hazardous waste site rests on bare 

allegations, unsupported by record evidence, and indeed is contradicted by their 

own Workplan.  This is inadequate to invoke CERCLA authority or the bar of 

§113(h), or to warrant dismissal of EPNG’s RCRA claims whether the standard is 

failure to state a claim or lack of jurisdiction.  See pp. 13-17 below (explaining that 

§113(h) is not jurisdictional). 

 Third, Defendants claim that “EPNG’s challenge to EPA’s authority to act 

under CERCLA section 104 is itself a challenge to the response action that is 

prohibited by CERCLA section 113(h).”  USBr.38.  That is not correct.  Section 
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113(h) does not prohibit challenges to EPA’s authority, but only “to removal or 

remedial actions selected under section [1]04.”  EPNG’s argument against EPA’s 

authority is not a challenge to the RI/FS study BIA is conducting, the purported 

CERCLA “removal action,” or to any CERCLA remedial action, which is non-

existent.  EPNG simply asks the Court to rule on the meaning and reach of 

CERCLA §104 on the record in this case.  Judicial determination of the 

circumstances in which §113(h) applies is not a “challenge” prohibited by §113(h).  

See, e.g., Frey, 403 F.3d at 833-836 (deciding applicability of §113(h)); United 

States v. State of Colorado, 990 F.2d 1565, 1574-79 (10th Cir. 1993) (same).  The 

case Defendants rely on, City of Rialto v. West Coast Loading Corp., 581 F.3d 865 

(9th Cir. 2009), see USBr.39, another part of §113(h), which bars “review of any 

order issued [by EPA] under section [1]06(a) of” CERCLA, and did not actually 

involve the review of any such order, see id. at 872, but rather a “pattern and 

practice” claim addressed to EPA’s issuance of such orders generally, see id. at  

869.  This Ninth Circuit dictum has no application here.  See also id. at 876 (noting 

that “meaningful judicial review of [the] substantive challenge [wa]s available” in 

in Rialto). 

 Fourth, Defendants contend that under EPNG’s arguments, any potentially 

responsible party seeking to avoid responsibility for a cleanup could “readily 

evade” the §113(h) bar “simply by characterizing its suit as a challenge to EPA’s 
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determination that there has been a release or threatened release of hazardous 

substances.”  USBr.39-40.  This makes no sense.  A party can avoid cleanup 

responsibility only by establishing that it has no such responsibility, regardless of 

the §113(h) bar, which has no bearing on that issue.  Litigants can “characterize” 

agency action any way they want.  What matters is whether the characterization – 

for example, that EPA has no authority to proceed under CERCLA §104 at the 

TCOD – is accepted by the courts as a matter of fact and law.  The issue of EPA’s 

authority to act under CERCLA §104 cannot be decided by agency fiat. 

 Finally, Defendants contend that, assuming their other arguments fail, “the 

undisputed facts demonstrate that the agencies have [CERCLA] authority here.”  

Id. at 41.  That also is not true.  Defendants cite only two supposedly undisputed 

facts, both of which are untested hearsay, and neither of which, even if true, 

“demonstrate[s]” that EPA has authority under CERCLA §104. 

Defendants point to reports that “area residents” saw trucks from the Tuba 

City uranium mill, which EPNG’s predecessor operated, “dumping wastes at the 

TCOD,” and that a “ceramic mill ball typical of what would have been used in 

milling operations . . . was observed” at the TCOD.  Id. at 41 (quoting JA392).  

There is no indication that the “ceramic mill ball” constituted hazardous waste, 

something not alleged in the AOC or by Defendants here, rather than ordinary 

“solid” waste.  As for the “wastes” from the Tuba City mill reportedly “dump[ed]” 
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at the TCOD, Defendants’ selective quote omits the rest of the same sentence:  

“however, the nature of such waste is unknown.”  See JA392.  In fact, the 

Workplan reports that, after 32 prior studies and 360 soil borings, “wastes 

suggest[ing] contaminated uranium mill waste was deposited in the TCOD have 

not been encountered.”  JA399.  There is no support for Defendants’ apparent 

suggestion that hazardous uranium from the mill is at the TCOD. 

 If the Court were to accept these “undisputed” facts as sufficient to allow 

EPA to invoke CERCLA authority under §104, there would be no limit to the 

EPA’s ability to fiat the application of CERCLA – and the broad bar of §113(h) – 

without bothering to learn the “nature of the waste” involved, and even where 32 

prior studies find only naturally-occurring substances.  The Court should, instead, 

reject Defendants’ assertion these indefinite hearsay statements adequately 

“support the agencies’ conclusion that there is an actual or threatened release of 

hazardous substances at the Dump.”  See USBr.41.  They do not. 

 What is actually uncontroverted on the record here is that any hazardous 

substances (like uranium) at the TCOD are naturally-occurring, and therefore 

beyond the reach of CERCLA §104..  Defendants do not even address, much less 

contest, the many Workplan statements, drawn from 32 prior TCOD studies, which 

EPNG cited and which substantiate the naturally-occurring nature of hazardous 

substances at the TCOD.  See EPNGBr.25-26 (Collecting Workplan passages, for 
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example:  “[t]he uranium concentrations [at certain locations] may be associated 

with . . . the accumulation of surface water . . . that leaches naturally occurring 

constituents . . . to groundwater;” and “[t]he leaching of naturally occurring salts 

and metals into shallow groundwater may help to explain [certain data regarding 

uranium and other contaminants].”) (emphasis added)). 

Defendants’ only response is that EPNG is seeking to use those conclusions 

from the Workplan to “undermine” the AOC’s finding that there is “‘an actual 

and/or threatened ‘release’ of a hazardous substance from the Site . . . .’”  USBr.41 

(quoting AOC at ¶ 20).  But whether there is an “actual or threatened release” 

under CERCLA and whether the hazardous substance involved are naturally-

occurring are distinct issues.  As EPNG explained, see EPNGBr.29, even where an 

actual or threatened release of hazardous substances is established, CERCLA 

provides that EPA “shall not provide for” response action if the hazardous 

substances involved are naturally-occurring.  See 42 U.S.C. §9604(a)(3)(A). 

 Because any hazardous substances identified at the TCOD are naturally-

occurring, EPA has no authority to proceed under CERCLA §104.  The bar of 

CERCLA §113(h) is therefore inapplicable in this case.  That conclusion is also 

supported by an argument Defendants make in a different context.  In claiming that 

the RI/FS is not “just another study,” see USBr.48, Defendants suggest that 

CERCLA applies to a broader class of hazardous materials than RCRA, and thus 
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the RI/FS will (or may) add value to prior studies.  See id at 48-50.  In support, 

Defendants note that RCRA “excludes from its definition of ‘solid waste,’ ‘source, 

special nuclear, or byproduct material as defined by the Atomic Energy Act,’” and 

that EPNG’s complaint alleges that that exclusion applies to radioactive waste at 

the TCOD.  See id. at 48-49; see also 42 U.S.C. §2014(e)(2) & (z) (Atomic Energy 

Act provisions defining “source material” to include uranium, thorium and ores 

containing those materials, and defining “byproduct material” to include tailings 

from the milling of such ores).  By implication, Defendants suggest that the 

ongoing CERCLA “removal action” at the TCOD – the RI/FS – can address 

radioactive substances not subject to RCRA. 

Defendants omit that CERCLA exempts exactly the same radioactive 

materials, in a provision specifically applicable here.  Section 101(22) of 

CERCLA, 42 U.S.C. §9601(22), defines the term “release” as used in CERCLA to 

exclude any “release of source, byproduct, or special nuclear material from any 

processing site designated under [the Uranium Mill Tailings Radiation Control 

Act, 42 U.S.C §7901 et seq. (“UMTRCA”)].”  The Tuba City uranium mill is such 

a “designated” processing site under UMTRCA.  See 42 U.S.C. §§7911, 7912.  

Thus, even if the record showed that the dumped wastes and ceramic mill ball cited 

by Defendants contained hazardous uranium or thorium from the Tuba City mill 

USCA Case #12-5156      Document #1416161            Filed: 01/18/2013      Page 17 of 40



 

 11

(which it does not), the presence of that material at the TCOD would not be a 

“release,” either actual or threatened, under CERCLA’s definition of “release.”1 

Ultimately, Defendants’ attempt to defend EPA’s authority under CERCLA 

§104 is unsuccessful, and instead bolsters the very different conclusion that EPNG 

advocated in its opening brief:  that after years of neglecting acknowledged RCRA 

violations at the TCOD, EPA purported to invoke CERCLA at the eleventh-hour, 

without proper legal or factual support, in an attempt to bar RCRA claims that 

were becoming ripe for summary judgment disposition.  Regardless of motive, 

CERCLA §104 does not authorize response action at the TCOD, and therefore the 

§113(h) bar is inapplicable. 

II. Any Factual Dispute Raised By Defendants Requires Reversal. 

 If, contrary to EPNG’s arguments, the Court finds that the “evidence” cited 

by Defendants does raise a genuine factual dispute over whether there has been “an 

                                           
1 Defendants also dispute EPNG’s showing that the AOC is a legal nullity, 
claiming that CERCLA §122(i)’s notice and comment requirements are 
inapplicable to the AOC.  USBr.40 n.3.  While acknowledging that §122(i) 
requires notice and comment for settlements under CERCLA §§122(g) & 122(h), 
Defendants deny that the AOC is a §122(h) cost recovery vehicle.  But AOC 
paragraph 92 states it is an “administrative settlement” which confers contribution 
rights on BIA under CERCLA §§113(f)(2) & 122(h)(4).  See JA381-JA382 (¶ 92).  
CERCLA §122(i) applies to “any settlement” under §122(h).  See 42 U.S.C. 
§9622(i).  Further, the AOC requires payment of oversight costs, JA374 (¶ 79), 
which “squarely fall within CERCLA’s definition of response costs.”  See State of 
New York v. Shore Realty Corp., 759 F.2d 1032, 1043 (2d. Cir. 1985); 42 U.S.C. 
§9604(a)-(b). 
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actual or threatened release” of hazardous waste, not “naturally-occurring,” at the 

TCOD the district court’s dismissal of the TCOD RCRA claims should still would 

have to be reversed and the case remanded.  In that circumstance, however, the 

parties’ disagreement over whether §113(h) involves a question of subject-matter 

jurisdiction would have important procedural implications. 

If §113(h) is not jurisdictional, as EPNG contends, see EPNGBr.18-20, then 

any factual dispute raised by Defendants would require that the judgment 

dismissing the RCRA claims at the TCOD be reversed under the Rule 12(b)(6) 

standard, because EPNG has alleged facts which, if true, entitle it to proceed and 

obtain relief.  See, e.g., Aktieselskabet AF 21. November 2001 v. Fame Jeans Inc., 

525 F.3d 8, 15 (D.C. Cir. 2008) (Under Rule 12(b)(6), “a court construes the 

complaint liberally in the plaintiff's favor, accepting as true all of the factual 

allegations . . .with the benefit of all reasonable inferences.”) (internal citations and 

quotations omitted).  If §113(h) is jurisdictional, however, then any factual dispute 

over the “actual or threatened release” and “naturally-occurring” issues, and thus 

over CERCLA’s applicability at the TCOD (and §113(h)’s applicability here), 

would require the district court on remand to address the disputed jurisdictional 

fact(s).  See Phoenix Consulting, Inc. v. Republic of Angola, 216 F.3d 36, 40 (D.C. 
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Cir. 2000); see also Jungquist v. Sheikh Sultan Bin Khalfia Al Nahyan, 115 F.3d 

1020, 1027-28 (D.C. Cir. 1997).2 

As EPNG demonstrates next, Defendants’ arguments for jurisdictional 

treatment of §113(h) should be rejected.  Therefore, any factual dispute concerning 

CERCLA’s applicability would require the apply the Rule 12(b)(6) standard and 

declare that Defendants’ motion to dismiss should have been denied because of the 

factual dispute.  See Aktieselskabet AF 21. November 2001, 525 F.3d at 15.3 

III. Section 113(h) Does Not Affect Subject-Matter Jurisdiction. 

Defendants advance two reasons why this Court should reject the Seventh 

Circuit’s conclusion in Frey that §113(h) does not involve an issue of subject 

matter jurisdiction “in the sense of the federal court’s competence under Article 

III.”  Frey v. EPA, 270 F.3d 1129, 1132 (7th Cir. 2001).  Defendants note that this 

Court described §113(h) in jurisdictional terms in Oil, Chem. and Atomic Workers 

                                           
2 In that event, because any factual dispute bearing on jurisdiction over RCRA 
claims at the TCOD likely would be intertwined with merits issues, it would be 
best for the district court to assume jurisdiction and address the intertwined fact 
issues together, as EPNG advocated below, see JA181-JA185; see Kerns v. United 
States, 585 F.3d 187, 193 (4th Cir. 2009).  A court may perform an analysis of 
agency action to determine whether it has jurisdiction.  See, e.g., E.I. du Pont de 
Nemours & Co. v. Train, 430 U.S. 112, 124-25 (1977). 
 
3EPNG previously noted that the district court found no factual dispute, and the 
issues on appeal are primarily legal.  See EPNGBr.19-20.  Defendants arguments 
have required a closer look at factual details in the record, although the result is the 
same – there is no genuine factual dispute, and §113(h) is inapplicable as a matter 
of law. 
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Int’l Union V. Richardson, 214 F.3d 1379, 1382 (D.C. Cir. 2000), and also claim 

that under the Supreme Court’s “instruct[ion]” in Arbaugh v. Y&H Corp., 546 U.S. 

500, 515-16 (2006), §113(h) is jurisdictional because the provision “clearly 

state[s]” that it is.  USBr.24. 

Since Oil, Chem. & Atomic, however, a number of Supreme Court decisions 

have “pressed a stricter distinction between truly jurisdictional rules, which govern 

‘a court’s adjudicatory authority,’ and non-jurisdictional ‘claim-processing rules,’ 

which do not.”  Gonzalez v. Thaler, 132 S.Ct. 641 (2012) (quoting Kontrick v. 

Ryan, 540 U.S. 443 (2004)); see Menominee Indian Tribe of Wisconsin v. United 

States, 614 F.3d 519, 523-24 (D.C. Cir. 2010) (collecting cases)).  In those cases 

the Court has criticized so-called “drive-by” jurisdictional rulings that do not 

carefully analyze whether the issue is truly jurisdictional.  See, e.g., Reed Elselvier, 

Inc. v. Muchnick, 130 S.Ct. 1237, 1244 (2010).  Such rulings “‘should be accorded 

no precedential effect.’”  Arbaugh, 546 U.S. at 1242-43 (citation omitted). 

Oil, Chem. & Atomic was such a “ruling.”  Indeed, in that case this Court 

also referred to APA §701(a)(2) as “jurisdictional,” see 214 F.3d at 1381, yet 

today, “the proposition that the review provisions of the APA are not jurisdictional 

is now firmly established.”  Vietnam Veterans of America v. Shinseki, 599 F.3d 

654, 661 (D.C. Cir. 2010). 
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Arbaugh, likewise, does not show that §113(h) is jurisdictional.  It  merely 

held that a statute that does not mention jurisdiction should not be deemed 

jurisdictional.  546 U.S. at 516 (“[W]hen Congress does not rank a statutory 

limitation on coverage as jurisdictional, courts should treat the restriction as non-

jurisdictional.”).  Defendants attempt to apply the opposite principle here:  that 

when a statute, like §113(h), does mention “jurisdiction,” it is jurisdictional.  That 

is not the law.  For example, the decision Frey relied on to hold that §113(h) is not 

jurisdictional, Steel Co. v. Citizens for a Better Environment, 523 U.S. 83 (1998), 

involved a statute containing the phrase “[t]he district court shall have jurisdiction . 

. . ,” yet the Court held that statute to be non-jurisdictional.  Id. at 90 (“Jurisdiction, 

it has been observed, is a word of many, too many meanings”); see also Verizon 

Maryland, Inc. v. Pub. Serv. Comm'n of Maryland, 535 U.S. 635, 644 (2002) 

(“even a statutory provision that uses the word ‘jurisdiction’ may not relate to 

‘subject-matter jurisdiction’”) (citing Steel Co.). 

As Frey explained, the issue here is similar to the one addressed in Steel 

Co.; it involves the circumstances in which a plaintiff may pursue a claim, not the 

Court’s power to address the claim.  Jurisdiction over Appellants’ RCRA claims is 

conferred, and continues to exist, under other statutes.  E.g., 28 U.S.C. §§1331, 

1367; see Reed Elsevier, 130 S. Ct. at 1245-46 (finding statute non-jurisdictional in 

part because other statutes conferred jurisdiction over pertinent claims).  The 
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question of whether Appellants’ RCRA claims are a “challenge” to a “removal or 

remedial action selected under section 104” of CERCLA does not implicate federal 

courts’ Article III powers. 

As the Supreme Court has emphasized, strong policy reasons counsel 

against finding statutory provisions to be jurisdictional.  Jurisdictional provisions 

can never be waived, must be addressed sua sponte by the court, and can be raised 

at any stage of the case, even after final judgment.  See, e.g., Arbaugh, 546 U.S. at 

513-14.  Here, Defendants first asserted §113(h) after many years of litigation, and 

only when Appellant’s RCRA claims were becoming ripe for summary judgment.  

See EPNGBr.5-6.  If §113(h) were jurisdictional, Defendants could wait even 

longer to raise the issue, after losing a summary judgment motion or even after 

trial of after final judgment.  See id. (“Jurisdictional” motion to dismiss came two 

weeks after the adverse jury verdict); see also Henderson v. Shinseki, 131 S.Ct. 

1197, 1202 (2011) (“Jurisdictional rules may also result in the waste of judicial 

resources”); id. (“Courts do not usually raise claims or arguments on their own”).  

The several exceptions in §113(h) also show it is not jurisdictional.  See Reed 

Elselvier, Inc., 130 S.Ct. at 1246 (“It would be at least unusual to ascribe 

jurisdictional significance to a condition subject to these sorts of exceptions.”). 

Treating §113(h) as a non-jurisdictional provision will, in most cases, have 

the same effect as a “blunt withdrawal of federal jurisdiction.”  See North Shore 
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Gas Co. v. EPA, 930 F.2d 1239, 1244 (7th Cir. 1991).  That is because most cases 

involving §113(h) apply the provision to bar claims that were specifically filed to 

challenge pre-existing, ongoing CERCLA remedial actions – precisely the types of 

challenges Congress sought to bar in enacting §113(h).  See, e.g., APWU v. Potter, 

343 F.3d 619, 621 (2d Cir. 2003) (“Plaintiffs alleged that the actions taken by the 

USPS [under CERCLA for] investigation and clean-up . . . [violated] federal and 

state permit requirements”); State of Colorado, 990 F.2d at 1576 (“Congress’ 

express purpose in enacting § 9613(h) was to prevent private responsible parties 

from filing dilatory, interim lawsuits [that] slow[] down or prevent[] EPA’s 

cleanup activities.”); see also EPNGBr.38-41 (addressing congressional intent).  It 

is only those rare cases where the applicability of §113(h) is doubtful, like Frey 

and the present case, which make it clear that the issues of statutory interpretation 

and application that determine whether §113(h) applies are substantive issues, not 

jurisdictional ones.  

IV. Defendants’ Attempt To Distinguish Frey Fails. 

Frey held that §113(h) will bar a claim only if there is some “objective 

indicator. . . , with reasonable target for completion dates, of the required work for 

the site.”  See 403 F.3d at 834.  Because nothing like that exists here – Defendants 

have not, and may never, complete any CERCLA remedial action at the TCOD – 

§113(h) does not apply.  See EPNGBr.31-34. 
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Defendants attempt to distinguish Frey on the ground that here EPA has 

“selected” a removal action under CERCLA, whereas in Frey, EPA was in 

between CERCLA remedial actions, having completed one and not yet selected 

another.  See USBr.44-45.  This distinction fails for several reasons.  First, there is 

no “selected” CERCLA “removal” action here, because BIA’s latest study at the 

TCOD (the RI/FS) is not properly grounded in CERCLA authority.  The 

government is wrong to assert that “it is uncontested that” the RI/FS “constitutes a 

section 104 removal action.”  Id. at 45.  As Frey explained, “[a] reading of the full 

definition . . . indicates that removal is concerned with minimizing and mitigating 

damage from the ‘threat of release’ of a hazardous substance through [protective] 

measures. . . . 42 U.S.C. §9601(23).  This does not describe the decades-long study 

and excavation [at issue in Frey],” 403 F.3d at 835-36, much less the study, 

without excavation, at the TCOD. 

But second, even if the RI/FS at the TCOD were an authorized CERCLA 

removal action, Frey did not turn on formal selection of a remedy, but rather on 

whether there was an “objective indicator” that a CERCLA cleanup would ever be 

completed.  See id. at 835.  The Frey court found that “there is no evidence of any 

kind that EPA will be doing anything specific in the future with this site.”  See id.  

The same is true here, particularly given that for decades EPA and BIA have done 
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nothing to clean up the TCOD, despite acknowledged RCRA violations.  “[W]e 

see only a desultory testing and investigation process of indefinite duration.”  Id. 

Defendants purport to find an “objective indicator” in the AOC Workplan, 

claiming the “timetable” there “is an enforceable part of the Administrative 

Settlement.”  USBr.46-47.  That is misleading at best.  In addition to the many 

AOC provisions EPNG cited which show the AOC does not really obligate BIA to 

do anything, see EPNGBr.33-34, an AOC provision that Defendants cite, see 

USBR.46-47, provides that EPA can unilaterally “modify or amend” the RI/FS 

Work Plan any time there are “unanticipated or changed circumstances.”  See 

JA351; see USBr.46-47.  The unanticipated occur frequently at environmental 

sites, giving EPA virtually free rein to revamp the Workplan – including the 

“enforceable” timetable – at will.  Plus, the timetable only governs the RI/FS 

study.  Neither the Workplan nor the AOC address when, or whether, any 

remediation work will actually occur at the TCOD. 

Defendants acknowledge the possibility that, “at the conclusion of the 

[RI/FS], EPA could determine that no further remediation work is necessary.”  See 

USBr.47.  Defendants claim that despite that possibility, §113(h) requires 

dismissal with prejudice of Appellants’ RCRA claims.  Id.  That claim is contrary 

to Frey, because to the extent EPA may eventually select the “no-action” 

alternative, there plainly is no “objective indicator” today of “completion dates” 
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for the “required work” under CERCLA at the TCOD.  See 403 F.3d at 834.  Here 

again, the case Defendants cite, Razore v. Tulalip Tribes of Washington, 66 F.3d 

236 (9th Cir. 1995), was unlike this case.  In the circumstances there, “[i]f EPA 

elect[ed] not to initiate a cleanup under CERCLA, the plaintiffs c[ould] then bring 

an appropriate citizen suit.”).  Id. at 239. 

 Defendants deny that the RI/FS is “just another study in an endless steam of 

studies.”  USBr.48.  Defendants assert the RI/FS “adds a great deal to the existing 

studies.”  Id.  This is more government “say so.”  At bottom, this case cannot fairly 

be distinguished from Frey, where the court correctly concluded that “EPA cannot 

preclude review by simply pointing to ongoing testing and investigation, with no 

clear end in sight.”  403 F.3d at 834. 

V. The Pre-Existing RCRA Claims Here Are Not A “Challenge” 
Barred by CERCLA §113(h). 

Defendants misconstrue the plain meaning of a legal challenge by arguing 

that “it makes no difference” that EPNG filed suit before the government 

commenced its RI/FS study.  See USBr.50, 53.  What matters, they say, is that 

EPNG’s claims “challenge” the RI/FS study now.  See id. at 50-51.  But Congress’ 

use of the term “challenges” in §113(h) refers to legal challenges filed in response 

to existing, “selected,” CERCLA actions.  See EPNGBr.35.  Defendants’ argument 

hinges on the verb form of the word “challenge” rather than the way Congress used 

it — as a noun.  This allows the Defendants to argue that any suit which arguably 
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“challenges” (verb) a CERCLA action is prohibited by §113(h).  But not all suits 

that may challenge (verb) are “challenges” (noun).  “Congress’ use of a verb tense 

is significant in construing statutes.”  E.g., United States v. Wilson, 503 U.S. 329, 

333 (1992). 

 Defendants are led astray by several §113(h) decisions that focus on the verb 

form of the word “challenge.”  See USBr.33-34.  Indeed, claims have been found 

to “challenge” CERCLA action if they “interfere with,” “call into question,” or 

“second-guess” an ongoing CERCLA response action.  See, e.g., Cannon v. Gates, 

538 F.3d 1328, 1335-36 (10th Cir. 2008); McClellan Ecological Seepage Situation 

v. Perry, 47 F.3d 325, 330 (9th Cir. 1995); Razore, 66 F.3d at 239-40.  But in each 

of those cases, unlike this one, suit was filed against a pre-existing, on-going 

CERCLA action, and those decisions readily use the verb and noun forms of 

“challenge” interchangeably.  Thus, claims found to challenge (verb) the pre-

existing CERCLA action based on their potential impact were inferred to be a 

challenge (noun) to the CERCLA action.  The facts here differ.  And because the 

cited decisions did not address the timing of the plaintiff’s suit, and instead focused 

only on the impact, they are of no value in resolving the novel issue in this case. 

 Timing of a lawsuit matters to proper construction of §113(h) because timing 

is partly what defines a suit as a prohibited “challenge” (noun).  A challenge is a 

reaction to an opposing object.  See EPNGBr. at 37.  Thus, while the cases 
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mentioned above did not explicitly address timing, the claims found to be 

prohibited “challenges” met the following two criteria:  (1) Timing: suit was filed 

after commencement of CERCLA response action, and (2) Impact:  suit was found 

to potentially “interfere with,” or otherwise impact CERCLA action.  EPNG’s suit 

does not meet the timing criterion and therefore is not a challenge.  

 Defendants point out that §113(h) refers to “any” challenges, and argue that 

this term supports their assertion that timing “makes no difference.”  USBr.51.  But 

if a suit is not a challenge, it also is not “any challenge.”  Rather, Congress’ use of 

the term “any” in §113(h) more likely refers to suits filed under any statute or by 

any plaintiff.  See, e.g., McClellan, 47 F.3d at  328 (“[Section 113(h)] precludes 

‘any challenges’ to CERCLA section 104 cleanups, not just those brought under 

other provisions of CERCLA.”)  

 Defendants also argue that nothing in the plain language of § 113(h) suggests 

that the Court should consider the timing of a suit.  See USBr.51.  But the plain 

meaning of a “challenge” in §113(h) is a lawsuit filed in opposition to an existing 

CERCLA action.  See EPNGBr.36-38.  That meaning is derived both from the 

ordinary definition of “challenge” and from Congress’ reference to removal or 

remedial action “selected.”  See 42 U.S.C. §9613(h). 

Defendants’ legislative history discussion is also groundless.  See USBr.52-

53.  Congress enacted §113(h) to address the costs and delays resulting from 
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lawsuits filed by potentially responsible parties to oppose existing CERCLA 

response actions.  See EPNGBr.38-39.  The legislative history does not support 

Defendants’ contention that §113(h) is intended to bar suits filed years before any 

CERCLA action has commenced.  Moreover, 26 years of §113(h) jurisprudence is 

equally unsupportive of Defendants’ position.  And contrary to Defendants’ 

suggestion, see USBr.53, this is not because the government and private 

defendants have exercised constraint in utilizing §113(h) as a “sword” to oust 

citizen suits; it is because the idea of using §113(h) to bar previously-filed suits 

was first prompted by the recent (2008), wrongly-decided River Village case. 

 Defendants’ attempts to unravel the conflicts between the citizens suit 

provisions in CERCLA and RCRA created by the district court’s interpretation of 

§113(h) also lack merit.  See USBr.53-56.  EPNG pointed out in its opening brief 

that the district court’s interpretation of §113(h) renders RCRA’s notice and delay 

provisions meaningless because it eliminates the purpose and effect of those 

provisions.  See EPNGBr.44-46.  In response, Defendants say “it would be quite 

odd” for Congress to have intended for RCRA notice to prompt CERCLA action.  

USBr.56.  That is both wrong and unconvincing.  EPA undeniably received notice 

of EPNG’s RCRA claims and failed to take any action, see JA298-JA304, JA-308-

JA316, thus authorizing this citizen suit to proceed under RCRA’s express terms.  

What is “odd” is the notion that Congress would have intended that EPA could 
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oust a RCRA citizen suit many years after it was filed merely by commencing a 

thirty-third study under supposed CERCLA authority.   

 Contrary to Defendants’ suggestion, RCRA’s notice and delay procedures are 

intended not only to prompt RCRA action, but to prompt EPA or the state 

regulatory agency to act under any available authority to address the problem 

described in the pre-suit notice.  This is evident from other provisions under the 

same RCRA sub-section which bar citizens from filing suit when EPA or the state 

agency has taken specified actions to address the noticed issue, including 

commencing action under RCRA §7003, CERCLA §106, CERCLA §104, or other 

civil or criminal enforcement action in court.  See 42 U.S.C. §6972(b).  It follows 

that if EPA or the state agency does not take any such action within the statutory 

delay period, the government, like any other RCRA violator, must be prepared to 

defend a citizen suit. 

VI. Requiring Compliance With RCRA Does Not Challenge The RI/FS Or 
Any Remedial Action “Selected” Under CERCLA. 

Defendants have no real response to EPNG’s arguments showing that 

requiring the TCOD to comply with RCRA’s municipal landfill regulations now 

will not delay or otherwise affect any CERCLA response action at the site.  

USBr.56-61.  Defendants first try to distinguish Colorado, 990 F.3d 1565, on 

grounds that are irrelevant.  See USBr.56-58.  EPNG did not cite Colorado because 

EPNG is here seeking to enforce state law requirements, but because in that case 
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§113(h) did not bar pursuit of environmental enforcement claims despite the 

existence of ongoing CERCLA response action.  That same result is appropriate in 

the analogous circumstances here.  See EPNGBr.47-48.  Moreover, the cases 

Defendants cite did not overrule Colorado.  See, e.g., United States v. Denver, 100 

F.3d 1509, 1512-14 (10th Cir. 1996) (distinguishing Colorado because there “the 

state imposed additional requirements not inconsistent with the particular 

[CERCLA] remedy chosen,” and reaffirming that Colorado “held 9613(h) did not 

bar enforcement actions authorized under RCRA”). 

Defendants also assert, without citing any authority, that Part 258 

requirements “are not necessarily appropriate for a landfill that has received 

hazardous waste.”  USBr.58.  There is no indication that hazardous waste was 

“received” at the TCOD, but even if it was, Part 258 explicitly contemplates that 

hazardous waste may enter landfills.  See, e.g., 40 C.F.R. 258.20.  Those 

regulations, however, are primarily directed at the types of materials EPA’s 

contractor found at the site after extensive soil sampling:  “TCOD wastes consist 

largely of municipal wastes [such as] glass, plastic, cloth, construction debris, . . . 

household waste,” etc.  JA399. 

Defendants’ principal argument against requiring compliance with Part 258 

now is that certain injunctions the district court might enter on EPNG’s RCRA 

claims might interfere with CERCLA response action.  USBr.58-61.  Defendants 
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do not contend (and could not) that requiring Part 258 compliance at the TCOD 

will interfere with the RI/FS, the only CERCLA action Defendants claim exists.  

Defendants’ concern is with an injunction that might interfere with potential future 

“remedial” action.  The short answer is that EPNG’s RCRA enforcement claims 

can be upheld without entering any such injunction.  See EPNGBr.47-48.  In fact, 

Part 258 specifically requires landfill operators like BIA to comply with RCRA on 

an ongoing basis without foreclosing options for future permanent solutions.  See 

40 C.F.R. 258.58(a)(3). 

Defendants claim that even if CERCLA is applicable, any ultimate cleanup 

at the TCOD will be required to satisfy applicable, relevant and appropriate 

requirements (“ARARs”) of RCRA pursuant to CERCLA §121(d)(2)(A), 42 

U.S.C. §9621(d)(2)(A).  See USBr.61.  And RCRA’s Part 258 regulations require 

that any interim measures be consistent “to the greatest extent practicable” with the 

“objectives of” and “performance” of a final remedy.  40 C.F.R. 258.58(a)(3).  

There is no conflict here.  Both CERCLA and RCRA explicitly provide that they 

do not affect compliance with the other statute.  See EPNGBr.54-55.4 

The broad injunctive claims in EPNG’s complaint, which are the focus of 

Defendants’ objections, see USBr.59, were made before EPA purported to invoke 

                                           
4 Defendants argue contradictorily that 1) RCRA requirements are not 
“appropriate” for sites that may contain hazardous waste, USBr.58, and 2) RCRA 
requirements are appropriate, “ARAR” cleanup standards under CERCLA 
121(d)(2)(A). 
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CERCLA.  Now that EPA has done so, the district court can fashion an injunction, 

as appropriate, that mandates compliance with RCRA’s “interim” groundwater 

standards now while preserving flexibility to pursue CERCLA remedial action 

later if EPA elects to do so.  The principle difference allowing this suit to go 

forward will make is that under RCRA, the BIA can be required to comply with 

the Part 258 requirements now. 

Appellants are seeking to enforce at the TCOD the Subpart E Ground Water 

Monitoring and Corrective Action requirements of Part 258, see EPNGBr.54-60 

(explaining these requirements), not its closure requirements.  Instead of directing 

an ultimate remedy for landfills, this part of the RCRA regime requires BIA to 

correct groundwater contamination problems on a strict timeline.  For example, 

pursuant to Section 258.53(e), BIA must establish background water quality by 

sampling upgradient or background wells, and then “[w]ithin a reasonable period 

of time after completing the analysis, [BIA] must determine whether there has 

been a statistically significant increase over background at each monitoring well.”  

40 C.F.R. §§258.53(e) & (i)(2).  If BIA makes such a determination, it must 

establish an assessment monitoring program within 90 days, id. §258.54(c), and if 

constituents are detected above ground water protection standards BIA must 

promptly initiate, and complete, an assessment of corrective action  Id. 

§§258.55(g) & §258.56(a).  As EPNG explained, BIA has been in violation of 
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these mandatory Part 258 requirements since 1993.  See EPNGBr.7   At least one 

study found that a “groundwater contaminant plume imminently threatens drinking 

water supplies [near the TCOD] . . . and springs used for irrigation of crops.”  

JA418-JA419.  Requiring BIA to comply with the Part 258 groundwater safety 

requirements now to address these matters will not interfere with any ultimate 

CERCLA remedy.  

The CERCLA provisions that require the BIA to eventually meet RCRA 

remedial standards provide no protection from long delays in complying with the 

“interim” Part 258 requirements.  CERCLA §121, governing the standards 

remedial action must meet (unless waived, see 42 U.S.C. §9621(d)(4)), does not 

apply to any action short of the final remedial action.  It does not apply to removal 

actions, such as the RI/FS, or even to remedial actions if the one selected “is only 

part of a total remedial action that will attain such standard of control when 

completed," see 42 U.S.C. §9621(d)(4)(A). 

Finding that this litigation is a “challenge” to a CERCLA removal action 

would do little to change the substantive obligations of the BIA, but would remove 

any pressure on the agency to comply with its Part 258 obligations at any particular 

time, and perhaps ever if EPA selects “no-action.”  That result is not required by 

the language §113(h), and is completely at odds with its purpose – to “ensure that 
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there will be no delays associated” with legal challenges.  H.R. REP. NO. 99-

253(V), at 25-26 (1985), reprinted in 1986 U.S.C.C.A.N. 3124, 3148. 

VII. Dismissal Of EPNG’s Highway 160 Site Claims Was Error. 

Defendants’ brief adds very little to the district court’s reasons for 

dismissing EPNG’s RCRA claims at the Highway 160 site, which EPNG refuted. 

See EPNGBr.55-56. 

VIII. Defendants’ Counterclaim Fails To State A Claim. 

EPNG is not appealing the district court’s ultimate dismissal without 

prejudice of Defendants’ counterclaim, as Defendants’ suggest, see USBr.93-94, 

but rather the court’s earlier order denying EPNG’s motion to dismiss the 

counterclaim.  See JA186.  Remanding the matter, as Defendants also suggest, 

USBr.94, would improperly leave the substantive error in the trial court’s earlier 

order uncorrected.  See Conafay v. Wyeth Labs, 793 F.2d 350, 352 n.2 (D.C. Cir. 

1986) (“[W]ell-established that a plaintiff may. . . on appeal from [final] judgment, 

obtain review of the trial court’s denial of a motion to dismiss”) (citations omitted) 

EPNG fully explained why the government Defendants are ineligible to 

pursue a RCRA “citizen suit,” notwithstanding RCRA’s definition of “person.”  

See EPNGBr.57-61.  Defendants’ response, see USBr.94-97, should be rejected.  

Defendants’ defense of the “conditional” allegations in their counterclaim, see id. 

at 97-99, is also misguided.  Any claim, including a counterclaim, can be 
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contingent on predicate findings of fact or law that are necessary to establish the 

claim.  That was the situation in the cases Defendants’ cite.  See id. at 98 (citing 

cases). 

Defendants’ counterclaim is different, because the conditional allegation it 

makes, even if true, does not “establish” EPNG’s liability.  Defendants allege, in 

essence, that “to the extent” Appellants establish that waste at one of the relevant 

sites constitutes an endangerment, “then ENPG is liable.”  See Am. Counterclaim 

¶ 24.  That is not true.  EPNG would only be liable under RCRA if Defendants 

established, not only that an endangerment exists, but that EPNG was responsible 

for handling or storing waste that created the endangerment.  EPNG made such an 

allegation against Defendants:  that they are responsible for waste at these sites that 

creates an endangerment.  See, e.g., Am. Compl. ¶¶ 2, 9.  Proving that is so would 

not establish EPNG’s liability, which would only exist if EPNG also was 

responsible for some waste that created an endangerment.  Defendants have not 

even alleged that.  Their counterclaim therefore fails to state a claim under 

Ashcroft v. Iqbal, 556 U.S. 662 (2009). 

CONCLUSION 

 The district court’s rulings dismissing EPNG’s RCRA citizen suit and 

refusing to dismiss Defendants’ counterclaims should be reversed.
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