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CERTIFICATE AS TO PARTIES, RULINGS AND RELATED CASES 
 

Pursuant to D.C. CIR. R. 28(a)(1) Plaintiff/Appellant makes the following 

disclosures: 

1. Parties and Amici. 
 

The following parties and intervenors appeared before the district court and 

are parties in this Court: 

Plaintiff/Appellant in this case is El Paso Natural Gas Company (“EPNG”). 
 
Plaintiff Intervenor/Appellant is the Navajo Nation  (the “Navajo Nation”). 
 
Defendants/Appellees are United States of America; United States 
Department of Energy; Steven Chu, Secretary, United States Department of 
Energy; Nuclear Regulatory Commission; Environmental Protection 
Agency; Lisa P. Johnson, Administrator, Environmental Protection Agency; 
United States Department of Interior; Kenneth L. Salazar, Secretary, United 
States Department of Interior; Bureau of Indian Affairs; United States 
Department of Health and Human Services; Kathleen Sebelius, Secretary, 
United States Department of Health and Human Services; Indian Health 
Service; United States Department of Defense; and, Leon E. Panetta, 
Secretary, United States Department of Defense. 

 
2. Rulings Under Review. 
  

EPNG seeks review of a) the memorandum opinion, order and judgment 

entered March 21, 2012, dismissing with prejudice Plaintiff-Appellant’s claims 

under the Resource Conservation and Recovery Act, 42 U.S.C. § 6901 et seq., and 

b) the October 22, 2010 minute order /docket entry denying EPNG’s motion to 

dismiss Defendants’ counterclaim asserting a RCRA “citizen suit” claim.  Those 

rulings were issued by District Judge Richard J. Leon.  The dismissal opinion is in 
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the Joint Appendix (“JA”) at JA27-JA50 and is reported at El Paso Natural Gas 

Co. v. United States, 847 F. Supp. 2d 111 (D.D.C. 2012).  The district court docket 

showing the minute order denial is at JA2.    The Navajo Nation is also appealing 

another opinion and order in this case as described in its brief. 

3. Related Cases. 
 

This case has been before this Court previously as Nos. 10-5080 and 10-

5090, leading to a January 28, 2011 decision, El Paso Natural Gas Co. v. United 

States, 632 F.3d 1272 (D.C. Cir. 2011).  The Navajo Nation’s related appeal from 

the district court’s rulings in this case, No. 12-5157, was consolidated with this 

appeal on this Court’s own motion by Order filed May 23, 2012.  No other related 

case is pending in this or any other court. 
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CORPORATE DISCLOSURE STATEMENT 
 
 Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure and Rule 

26.1 of the Circuit Rules of this Court, appellant El Paso Natural Gas Company, 

through the undersigned counsel, hereby provides the following statement: 

1. El Paso Natural Gas Company is wholly-owned by El Paso EPNG 

Investments, L.L.C., a non-publicly traded Delaware limited liability company. 

2. El Paso EPNG Investments, L.L.C., is wholly-owned by El Paso LLC 

(f/k/a El Paso Corporation), a non-publicly held Delaware limited liability 

company. 

3. El Paso LLC  is owned by El Paso Holdco LLC, a non-publicly traded 

Delaware limited liability company. 

4. El Paso Holdco LLC is owned by Kinder Morgan, Inc. which is 

publicly traded on the New York Stock Exchange under the symbol KMI.  No 

publicly-held entity owns ten percent or more of Kinder Morgan, Inc.’s stock. 
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GLOSSARY OF ABBREVIATIONS 
 

“AOC” means the September 2010 agreement between EPA and BIA, 

entitled, “Administrative Settlement Agreement and Order on Consent.” 

“APA” means the Administrative Procedure Act, 5 U.S.C. § 551 et seq. 

“BIA” means Bureau of Indian Affairs. 

“CERCLA” means the Comprehensive Environmental Response, 

Compensation, and Liability Act, 42 U.S.C. § 9601 et seq. 

“DOE” means the Department of Energy. 

“EPA” means the Environmental Protection Agency. 

“EPNG” means Plaintiff-Appellant El Paso Natural Gas Company. 

“NOI” means notice of intent to sue under RCRA. 

“NOV” means a notice of violation, including EPA’s 2000 Notice of 

Potential Landfill Closure Violation, issued under RCRA relating to the TCOD. 

“RCRA” means Resource Conservation and Recovery Act, 42 U.S.C. 

§ 6901 et seq. 

“RI/FS” means the Remedial Investigation/Feasibility Study contemplated 

by the AOC. 

“TCOD” means the Tuba City Open Dump. 

“UMTRCA” means Uranium Mill Tailings Radiation Control Act, 42 

U.S.C. § 7901 et seq. 
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JURISDICTIONAL STATEMENT 

This appeal involves claims by Plaintiff Appellant El Paso Natural Gas 

Company (“EPNG”) and Intervenor Plaintiff Appellant the Navajo Nation 

(together, “Appellants”) against the United States and several federal agencies and 

officials for violations of the Resource Conservation and Recovery Act, 42 U.S.C. 

§ 6901 et seq.  The district court had jurisdiction of those claims under 28 U.S.C. 

§ 1331 and § 1367, and its final order of March 19, 2011, disposed of all remaining 

claims of all parties.  EPNG filed a timely notice of appeal on May 18, 2011, and 

this Court has jurisdiction of this appeal under 28 U.S.C. § 1291. 
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 2

STATEMENT OF THE ISSUES 

1. Whether the district court erred in concluding that section 113(h) of 

CERCLA, 42 U.S.C. § 9613(h), required dismissal of EPNG’s RCRA citizen suit 

claims at the Tuba City Open Dump (“TCOD”). 

2. Whether the district court erred in concluding that the government is 

authorized to pursue, and had properly alleged, a “citizen suit” claim under RCRA 

section 7002(a)(1)(b), 42 U.S.C. § 6972(a)(1)(B). 

3. Whether the district court erred in dismissing EPNG’s RCRA claims 

at the Highway 160 Site as moot and for lack of standing. 

4. Whether the district court erred in dismissing EPNG’s RCRA claims 

with prejudice. 
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STATUTES AND REGULATIONS 

The cited statutes and regulations are set forth in full in the statutory 

addendum attached hereto. 
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STATEMENT OF THE CASE 

EPNG initiated and the Navajo Nation (“Navajo”) intervened in this action 

to enforce the federal government’s legal obligations to remediate contamination at 

several sites – primarily the Tuba City Open Dump (“TCOD”), but also the 

Highway 160 Site and others – that are on the Navajo and Hopi reservations and 

near a former uranium processing mill outside Tuba City, Arizona.  Early 

indications suggested there may be residual radioactive contamination from that 

mill at the sites in question, so Appellants initially pressed claims under the 

Uranium Mill Tailings Radiation Control Act, 42 U.S.C. § 7901 et seq. 

(“UMTRCA”).  The district court found those claims not subject to judicial review, 

and this Court affirmed in January 2011.  El Paso Natural Gas Co. v. United 

States, 632 F.3d 1272 (D.C. Cir. 2011). 

Appellants then prepared to pursue their claims under the Resource 

Conservation and Recovery Act (“RCRA”), 42 U.S.C. § 6901 et seq.  At the 

TCOD, an open dump that was operated by the Bureau of Indian Affairs (“BIA”) 

until 1997, the claims to enforce RCRA can be resolved on summary judgment.  

Open Dumps are regulated and prohibited by RCRA.  See 42 U.S.C. § 6945. 

BIA first committed to close the TCOD to comply with RCRA in 1992, 

pursuant to RCRA regulations at 40 C.F.R. Part 258 (“Part 258”).  BIA never 

honored that commitment, however, and in the mid-1990s, a citizen group on the 
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Navajo Reservation served Notices of Intent to Sue (“NOIs”) alleging violations of 

the RCRA Part 258 regulations.  Eventually, in 2000, the Environmental Protection 

Agency (“EPA”) issued a Notice of Potential Landfill Closure Violation (“NOV”) 

to BIA alleging violations of Part 258 at the TCOD.  BIA then performed over a 

dozen studies at the TCOD, but still neither BIA nor EPA took any further action 

to close the TCOD. 

This history of federal agency inaction led EPNG to file and the Navajo to 

join this suit, alleging (in addition to UMTRCA violations, and other claims by the 

Navajo alone) longstanding BIA violations of RCRA.  Since this suit was filed, 

Defendants have performed nearly a dozen additional studies of the TCOD.  But 

after nearly two decades of NOIs and NOVs under RCRA, and after 32 studies at 

the TCOD during that period, BIA has still not closed the TCOD in compliance 

with RCRA Part 258. 

Instead, once Appellants’ RCRA claims became ripe for adjudication after 

dismissal of their UMTRCA and other claims – and specifically, once RCRA 

claims became ripe for summary judgment – EPA and BIA entered into an 

administrative agreement under which BIA agreed to conduct another study, now 

purportedly under authority of section 104 of the Comprehensive Environmental 

Response, Compensation and Liability Act (“CERCLA”), 42 U.S.C. § 9601 et seq.  

Defendants then moved to dismiss Appellants’ long-pending RCRA claims based 
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on CERCLA § 113(h), which provides generally that federal courts cannot hear 

suits that “challenge” CERCLA response actions.  Defendants filed that motion 

and sought to bar Appellants’ RCRA claims even though the authority of EPA and 

BIA to proceed under CERCLA at the TCOD, and thus the applicability of 

CERCLA § 113(h), was not established by the agreement entered by EPA and 

BIA, and Defendants’ moving papers showed that CERCLA authority most likely 

was not available. 

Appellants jointly opposed Defendants’ motion to dismiss on a number of 

grounds.  The district court, concluding there was no factual dispute over whether 

CERCLA applied at the TCOD, found that CERCLA (including § 113(h)) did 

apply, and dismissed EPNG’s RCRA claims at the TCOD with prejudice. 

The district court also dismissed Appellants’ RCRA claims at the Highway 

160 Site with prejudice for lack of jurisdiction, and it denied EPNG’s motion to 

dismiss a counterclaim Defendants purported to assert against EPNG under 

RCRA’s “citizen suit” provision.  EPNG appeals the district court’s errors in 

dismissing its RCRA claims at both sites, and not dismissing Defendants’ RCRA 

“citizen suit” claims. 
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STATEMENT OF FACTS1 

I. FACTUAL BACKGROUND. 

A. The Repeatedly-Promised Closure Of The TCOD (1992-2011). 

The TCOD is a federal facility owned and operated by BIA.  JA275-JA276.  

BIA decided in 1992 to close and cover landfills it owned and operated, including 

the TCOD.  JA275.  By 1993, deteriorating conditions at the TCOD, including 

daily fires, prompted a group of local citizens to serve on BIA a notice of intent to 

sue “(NOI”) under RCRA alleging open dumping in violation of the RCRA’s Part 

258 landfill regulations.  Id.  Thereafter, BIA “progressively worked to try to close 

all the landfills prior to the October 9, 1997 regulatory deadline” in Part 258.  Id.  

However, “the Budget Reconciliation Act of 1996 stopped all funding for the 

program.”  Id. 

By July 1997, the TCOD was the largest and most uncontrolled of all the 53 

landfills owned and operated by the Navajo Area Office of BIA.  Id.  Local citizens 

had already served on BIA a second NOI under RCRA alleging open dumping in 

violation of Part 258.  Id.  The Assistant Secretary for Indian Affairs “responded 

by providing the Navajo Area $500,000 and assuring the citizens in writing that the 

                                                 
1 Unless otherwise indicated these facts are from EPNG’s amended complaint and 
the Navajo Nation’s intervention complaint. 
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landfill would be closed within 90 days of the opening of the Tuba City Solid 

Waste Transfer Station,” which had opened the third week of June 1997.  Id. 

On June 26, 1997, BIA convened a stakeholder meeting at which BIA 

agreed to perform several studies and to prepare a “Closure Plan” for the TCOD.  

Id. at 2.  BIA committed to consolidate waste into active cells, and indicated that 

“[a]ctual cover and capping would be done in FY-98 with select soil, if funding is 

available.”  Id.  However, “construction of a final cover was not completed by the 

October 9, 1998 deadline” set forth in Part 258.  JA287.  Shortly after that 

deadline, a BIA investigation completed in May 1999 revealed some disturbing 

findings: 

The site investigation conducted at the Tuba City Landfill determined 

that the site poses a considerable risk to groundwater quality in the N-

aquifer used by the Villages of Upper and Lower Moenkopi as the 

sole water supply source. . . .  Groundwater contaminants [were] 

detected above EPA maximum contaminant levels (MCLs). 

. . .  

The results of the site investigation indicate evidence that 

groundwater contamination has occurred at the Tuba City Landfill. 

JA282. 

Because the TCOD showed evidence of ground water contamination, it did 

not qualify for closure as a small exempt landfill under Part 258.1(f), as initially 

urged by BIA.  JA286.  Moreover, because BIA failed to install a final cover on the 
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TCOD by October 9, 1998, it has been in violation of Part 258 since October 9, 

1993.  JA287.  Also in 1998, a BIA consultant reiterated that:  “The landfill is 

currently out of compliance with [the RCRA regulations at] 40 CFR 258.1, and 

final closure must be completed as rapidly as possible.”  Id. 

EPA apparently agreed, and on February 23, 2000, it issued a Notice of 

Potential Landfill Closure Violation (“NOV”) to BIA for the TCOD.  JA291-

JA293.  In response, on April 25, 2000, BIA acknowledged the potential ground 

water contamination at the TCOD and informed EPA:  “A study of these 

conditions and possible pathways to . . . the Moenkopi drinking water wells, and 

the Moenkopi Wash need to be evaluated.”  JA294.  BIA told EPA in April 2000 

that “[i]n about a year, we believe sufficient documentation will exist to select a 

closure option” for the TCOD.  JA295.  BIA further stated:  

If the in-place closure option is selected, we expect funding to occur 

over FY 2001 and FY 2002.  If the clean closure option is selected, 

we expect funding to occur over FY 2001, FY 2002, and FY 2003.  

Specific appropriations from Congress or funding from other 

government sources will be necessary to fund the clean closure 

option as funding within existing BIA environmental program 

budgets is insufficient to meet clean closure costs. 

Id. 

 EPA did not pursue its NOV, and has never taken any other action under 

RCRA to enforce the Part 258 landfill closure requirements at the TCOD.  BIA has 
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not completed closure, ground water monitoring or corrective action at the TCOD 

as required by Part 258.  See pp. 53-55 below (outlining Part 258 requirements).  

BIA promised at least four times – in 1992, 1993, 1997 and 2000 – to close the 

TCOD.  Each time it broke its promise.  Instead, since EPA’s 2000 NOV, BIA has 

performed over a dozen additional studies of the TCOD, but has taken no remedial 

action.  See JA394-JA398. 

B. EPA And BIA Turn To CERCLA To Stymie The RCRA Citizen 
Suit Claims Asserted Here And Further Delay TCOD 
Remediation. 

The TCOD is one of the most studied and least acted upon polluted sites in 

the history of the EPA.  EPNG thus instituted this suit in 2007 and the Navajo 

intervened to enforce the federal government’s legal obligations to remediate 

contamination at the TCOD and other nearby sites.  But after this suit was filed, 

EPA and BIA still took no action to close or complete corrective action at the 

TCOD, as RCRA requires, while the parties litigated EPNG’s separate claim under 

UMTRCA. 

When the district court dismissed that UMTRCA claim in March 2009 and 

then the Navajo’s additional claims in 2011, only Appellants’ RCRA claims 

remained for adjudication (the Navajo Nation moved to intervene in May 2009 and 

did so in early 2010).  In March 2010, the district court certified the 2009 
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UMTRCA dismissal for appeal under Rule 54(b), and both Appellants noticed 

appeals. 

Shortly thereafter, EPA and BIA, apparently recognizing they had no 

defense to the long-standing, acknowledged RCRA violations at the TCOD, and 

not wanting to incur liability (including civil penalties) for those violations, started 

to lay the groundwork for Defendants’ subsequent motion that CERCLA § 113(h) 

requires dismissal of Appellants’ RCRA claims.  Defendants did not actually file 

that motion until March 2011, after this Court affirmed the UMTRCA dismissal in 

January 2011.  However, in June 2010, as the UMTRCA appeal proceeded (and 

RCRA litigation was imminent in the district court), EPA, for the first time after 18 

years of regulating the TCOD under RCRA, purported to initiate negotiations 

under CERCLA with certain parties, including BIA.  JA330-JA332.  Then, in 

September 2010, EPA and BIA entered into an agreement, also purportedly under 

CERCLA, which provided that BIA would perform yet another study at the TCOD 

– a “Remedial Investigation Feasibility Study “(RI/FS”).  JA333-JA388; see 42 

U.S.C. § 9604.  As explained in Argument Section I.A. below, there were no 

proper grounds for EPA and BIA to invoke CERCLA, or thus to assert the bar of 

CERCLA § 113(h).  And as explained in Argument Section I.B. below, a fair 

reading of the EPA/BIA agreement does not actually commit BIA to do anything. 

USCA Case #12-5156      Document #1416160            Filed: 01/18/2013      Page 26 of 80



 

 12

C. The Highway 160 Site. 

In 2009, Congress appropriated $5 million for environmental remediation 

work at the Highway 160 Site.  See JA436 (¶ 3).  Of these funds, $500,000 was set 

aside for oversight by the Department of Energy (“DOE”), leaving $4.5 million for 

actual remediation.  Id.  The Navajo Nation has completed soil characterization 

and has transported waste off site for disposal.  Id.  However, it is unknown 

whether these funds will be sufficient for any needed groundwater remediation.  

JA436-JA437 (¶¶ 3-5). 

D. Proceedings Below. 

In addition to the now-dismissed UMTRCA claims, EPNG’s Amended 

Complaint asserted RCRA “citizen suit” claims for:  a) enforcement of RCRA 

provisions, 42 U.S.C. § 6972(a)(1)(A); b) imminent and substantial endangerment, 

id. § 6972(a)(1)(B); and c) violation of a non-discretionary duty by EPA, id. 

§ 6972(a)(2).  JA108-JA111 (¶¶ 77-87); JA114-JA117 (¶¶ 103-112).  EPNG 

alleged RCRA violations and endangerments at the TCOD, the Highway 160 Site, 

other sites near the former uranium mill outside Tuba City, Arizona.  JA83-JA84 

(¶¶ 1-2).  EPNG sought declaratory relief, civil penalties payable to the U.S. 

Treasury, and other appropriate relief.  JA118-JA119.  The Navajo Nation’s 

intervention complaint asserted comparable RCRA claims, and other claims 

specific to the Tribe.  JA172-JA175. 
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In July 2010, EPNG moved to dismiss the counterclaim Defendants had 

asserted in 2009 under RCRA’s “citizen suit” provision, arguing that the 

government is not eligible to file a citizen suit.  See Dkt. No. 54.  The district court 

denied that motion in an October 2010 minute order/docket entry.  JA2.  

In March 2011, Defendants, citing “factual developments subsequent to the 

initiation of litigation,” JA180, moved to dismiss Appellants’ RCRA claims at the 

TCOD based on CERCLA § 113(h).  That section provides, with exceptions not 

relevant here, that “[n]o Federal court shall have jurisdiction” over any 

“challenges” to removal or remedial action (collectively, “response action”) taken 

under the authority of CERCLA § 104.  See 42 U.S.C. § 9613(h).2 Defendants 

argued that Appellants’ long-pending RCRA claims were a “challenge” to the 

later-initiated CERCLA RI/FS, and thus divested the district court of jurisdiction.  

The “factual development” Defendants referred to apparently was the EPA/BIA 

agreement to conduct an RI/FS study, purportedly under CERCLA authority.  But 

developments since this suit was filed also included additional studies of the 

TCOD, which indicated that any hazardous substances found there are naturally 

occurring, contrary to earlier indications that the site was contaminated with 

material from the Tuba City uranium mill.  JA394-JA398.  

                                                 
2 “Response action” is a general term referring to both removal and remedial 
actions performed under CERCLA.  See 42 U.S.C. § 9601(25).  
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Appellants jointly opposed Defendants’ motion, contending that CERCLA, 

including § 113(h), is inapplicable at the TCOD.  See Dkt. No. 73.  Federal 

response actions are expressly not authorized under CERCLA § 104 in response to 

a release or threatened release of “a naturally occurring substance.”  See 42 U.S.C. 

§ 9604(a)(3)(A).  Defendants’ own moving papers presented substantial evidence 

indicating that any hazardous substances at the TCOD are naturally occurring.  

Appellants also argued that CERCLA §113(h) did not bar their RCRA claims for 

other reasons, including that the prior-filed RCRA claims were not a “challenge” to 

the later-initiated RI/FS.  Alternatively, Appellants sought limited discovery 

addressed to CERCLA’s applicability at the TCOD. 

Defendants’ motion also sought dismissal of Appellants’ RCRA claims at 

the Highway 160 site as moot, and dismissal of Appellants’ RCRA claims at all 

other sites for alleged lack of appropriately specific allegations. 

The district court granted Defendants’ motion and dismissed all of 

Appellants’ RCRA claims – with prejudice at the TCOD and the Highway 160 

Site.  See JA27-JA48.  At the TCOD, the court found that the RI/FS agreed to by 

EPA and BIA was authorized by CERCLA § 104, making § 113(h) applicable to 

bar Appellants’ RCRA claims.  JA34.  The court concluded there was no factual 

dispute bearing on the applicability of CERCLA § 113(h), JA35-JA36, denied 

Appellants’ request for jurisdictional discovery, and did not even address 
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Appellants’ claim that the factual record before the court showed that hazardous 

substances at the TCOD most likely are naturally occurring.  Id.  The court also 

rejected all of Appellants’ other arguments for why CERCLA § 113(h) does not 

bar their RCRA claims. 

At the Highway 160 Site, the district court found Appellants’ RCRA claims 

moot, based on the congressional cleanup appropriation and in view of a release in 

favor of the government executed by the Navajo Nation.  JA44-JA45.  The court 

also found that EPNG lacked standing to pursue those RCRA claims.  JA46-JA47.  

The court dismissed without prejudice Appellants’ RCRA claims at all other sites 

because it found Appellants had not sufficiently identified those other sites.  JA47.  

Finally, the court dismissed the government’s RCRA citizen suit counterclaim, 

without prejudice, as moot. 

In short, the district court accepted virtually all of Defendants’ arguments, 

and rejected (or ignored) Appellants’ responses. 

SUMMARY OF ARGUMENT 

 I. This case involves unusual (if not unique) circumstances dating from 

the early 1990s, when BIA and later EPA first acknowledged the RCRA violations 

at the TCOD, to the recent past, when Defendants abruptly purported to invoke 

CERCLA just as Appellants’ RCRA citizen suit claims were becoming ripe for 

adjudication.  In part because the district court failed to appreciate the peculiar 
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setting in which Defendants’ § 113(h) motion arose, the court reached erroneous 

conclusions on several legal issues, and wrongly dismissed Appellants’ RCRA 

claims.  This Court should reverse, and reinstate those claims, for several 

independent reasons: 

 First, the RI/FS “Workplan” that is incorporated as part of the EPA/BIA 

agreement – an agreement that was attached to and formed the basis for 

Defendants’ motion to dismiss – shows that any hazardous substances at the 

TCOD are most likely naturally occurring.  The government is expressly precluded 

by CERCLA from addressing naturally occurring substances, making CERCLA, 

including § 113(h), inapplicable at the TCOD.  See Argument Section I.A. 

 Second, CERCLA § 113(h) is also inapplicable because, even if CERCLA 

§ 104 did authorize response action at the TCOD, to date EPA and BIA have 

merely entered into an agreement to conduct another study (the RI/FS), not to take 

any specific remedial action at any specific time.  And even the agencies’ 

agreement to conduct the RI/FS, which is but the latest of at least 33 government 

studies of the TCOD over the past two decades, is both conditional and indefinite 

in several material respects.  Section 113(h) only prohibits suit when the 

government can provide “some objective indicator, . . . with reasonable target 

completion dates, of the required work for the site.”  See Frey v. EPA, 403 F.3d 

828, 835 (7th Cir. 2005).  See Argument Section I.B. below. 
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 Third, by its express terms, § 113(h) only bars actions that “challenge” 

CERCLA response actions, not claims like those here that are filed years before 

any CERCLA activity takes place.  The plain meaning of the key statutory term 

“challenge” requires that there be a CERCLA action in existence when the 

challenge to it is instituted.  The district court’s construction, that Appellants’ 

RCRA citizen suit claims filed in 2007 were a “challenge” to CERCLA action not 

initiated until 2010, is contrary to the statutory language, and to congressional 

intent and well-established principles of statutory construction, and must be 

rejected.  See Argument Section I.C. below. 

 Fourth, Appellants’ citizen suit claims seeking to enforce RCRA’s Part 258 

requirements at the TCOD are also not a “challenge” to any CERCLA response 

action because requiring BIA to comply with Part 258 will not delay or interfere 

with any remedial action that may (or may not) eventually be selected and 

implemented at the TCOD.  Part 258 specifically provides that compliance with its 

requirements be consistent with the ultimate remedy selected for the TCOD site.  

See Argument Section I.D. below. 

 II. The district court’s dismissal of EPNG’s RCRA claims at the 

Highway 160 Site also should be reversed.  The court erred in concluding that 

those claims are moot and were waived by the Navajo Nation, and that EPNG 

lacks standing to pursue them. 
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 III. The district court also erred in denying EPNG’s motion to dismiss 

Defendants’ “citizen suit” RCRA counterclaim. 

STANDARD OF REVIEW 

Although CERCLA § 113(h) speaks in terms of courts not having 

“jurisdiction” over claims that challenge CERCLA response actions, the better 

view is that “[t]his is not . . . a problem of ‘subject matter jurisdiction’ in the sense 

of a federal court’s competence under Article III.”  Frey v. EPA, 270 F.3d 1129, 

1132 (7th Cir. 2001).  Instead, as the Seventh Circuit explained in Frey – relying 

on Steel Co. v. Citizens for a Better Env’t, 523 U.S. 83 (1998) – CERCLA § 113(h) 

involves “a question about the prerequisites that the plaintiffs must satisfy to obtain 

relief.”  Id.  Thus, “a person who does not comply with § 113(h) will not prevail, 

but the court’s power to adjudicate the case is clear, and a dismissal should be 

predicated on [FED. R. CIV. P.] 12(b)(6), not on 12(b)(1).”  Id.  But see Pakootas v. 

Teck Cominco Metals, Ltd., 646 F.3d 1214, 1218-20 (9th Cir. 2011) (holding 

§ 113(h) is jurisdictional).3 

Here, Defendants’ motion to dismiss, viewed as one under Rule 12(b)(6), 

was explicitly based on the EPA/BIA agreement, a “factual development” outside 

                                                 
3 Respectfully, the Ninth Circuit in Pakootas overread Arbaugh v. Y&H Corp., 546 
U.S. 500 (2006), which held a statutory provision non-jurisdictional.  Pakootas 
failed to appreciate the nuances that Arbaugh recognized exist in this area, or to 
recognize – as Frey did – that § 113(h)’s exceptions and its effect only on the 
timing and not the availability of judicial review make the terms of this peculiar 
provision a legal defense to current litigation, not a “jurisdictional” bar.  
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the pleadings that therefore converted Defendants’ motion to one for summary 

judgment under FED. R. CIV. P. 56.  See Fraternal Order of Police Dep’t of 

Corrections Labor Comm. v. Williams, 375 F.3d 1141, 1144 (D.C. Cir. 2004).  

Dismissal was therefore appropriate only if there was no material factual dispute, 

and Defendants’ were entitled to judgment as a matter of law.  This Court applies 

that same standard, de novo, on appeal.  See McCready v. Nicholson, 465 F.3d 1, 7 

(D.C. Cir. 2006).  The district court perceived no factual dispute, JA35-JA36, but 

its legal rulings were erroneous. 

 Other circuits, including this Court, have sometimes assumed without 

discussion that CERCLA § 113(h)’s reference to “jurisdiction” warrants treatment 

under FED. R. CIV. P. 12(b)(1).  See General Elec. Co. v. EPA, 360 F.3d 188, 190-

91 (D.C. Cir. 2004) (referring to dismissal “for lack of subject matter 

jurisdiction”); APWU v. Potter, 343 F.3d 619, 623 & n.2 (2d. Cir. 2003).  

Challenges to subject matter jurisdiction may be facial or factual.  See Macharia v. 

United States, 334 F.3d 61, 64, 67 (D.C. Cir. 2003).  Here, Defendants 

acknowledge their challenge rests on “factual developments.”  JA180.  Although 

Plaintiffs bear the burden of establishing jurisdiction, where Defendants allege an 

exception to jurisdiction, Defendants bear the burden of establishing the exception 

by a preponderance of the evidence.  See Phoenix Consulting, Inc. v. Republic of 

Angola, 216 F.3d 36, 40 (D.C. Cir. 2000); In re Katrina Canal Beaches Consol. 
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Litig., 627 F. Supp. 2d 656, 665-66 (E.D. La. 2009) (collecting holding that 

government has burden to show discretionary function exception to FTCA 

jurisdiction applies).  In other words, Defendants bear the burden to establish facts 

necessary to defeat jurisdiction.  See id.  The district court concluded that no 

factual dispute relevant to jurisdiction existed.  JA35-JA36.  This Court reviews de 

novo the district court’s dismissal on legal grounds for lack of jurisdiction.  See 

General Elec., 360 F.3d at 190-91; Piersall v. Winter, 435 F.3d 319, 321 (D.C. Cir. 

2006). 

 In sum, whether Defendants’ §113(h) arguments are considered a defense 

cognizable under Rule 12(b)(6), or an issue of subject matter jurisdiction 

cognizable under Rule 12(b)(1), Defendants’ request for dismissal presents 

fundamentally legal issues that this Court reviews de novo. 

 The district court’s ruling on mootness, and dismissal of Appellants’ RCRA 

claims at the Highway 160 Site do go to jurisdiction and thus are cognizable under 

Rule 12(b)(1), making this Court’s review of those matters de novo for the same 

reasons.  See Del Monte Fresh Produce Co. v. United States, 570 F.3d 316, 321 

(D.C. Cir. 2009).  
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ARGUMENT 

I. CERCLA § 113(h) DOES NOT BAR EPNG’S RCRA CLAIMS AT 
THE TCOD. 

The district court erred, for several independent reasons, in dismissing 

EPNG’s RCRA claims at the TCOD based on CERCLA § 113(h). 

A. Defendants’ Moving Papers Failed To Demonstrate That 
CERCLA Action Is Authorized, And Thus That CERCLA 
§ 113(h) Is Applicable, At The TCOD. 

With exceptions not relevant here, § 113(h) of CERCLA, entitled “Timing 

of review,” provides that “[n]o Federal court shall have jurisdiction . . . to review 

any challenges to removal or remedial action selected under section 9604 

[CERCLA § 104] of this title.”  42 U.S.C. § 9613(h).  When applicable, this 

section prevents federal courts from addressing challenges to CERCLA response 

actions until after those actions are completed.  See Cannon v. Gates, 538 F.3d 

1328, 1332 (10th Cir. 2008) (“The obvious meaning of § 9613(h) is that when a 

remedy has been selected, no challenge to the cleanup may occur prior to 

completion of the remedy.”) (internal citation omitted).  Because § 113(h) affects 

the timing but not the ultimate availability of judicial review, the district court’s 

“with-prejudice” dismissal based on § 113(h) was legal error.  Cf. Askins v. District 

of Columbia, 877 F.2d 94, 99 (D.C. Cir. 1989) (“Dismissal of an unripe case with 

prejudice amounted to legal error.”). 
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 For § 113(h) to be applicable, however, CERCLA must be applicable.  Here, 

that means EPA and BIA must have been authorized by CERCLA § 104 to engage 

in response action at the TCOD.  The record before the district court showed that 

those agencies had no such authority, and Defendants’ motion to dismiss should 

have been denied for that reason.  That is particularly so because Defendants, as 

the moving party, had the burden to establish that CERCLA and thus § 113(h) was 

applicable.  See Phoenix Consulting, Inc., 216 F.3d at 40; In re Katrina Canal 

Beaches Consol. Litig., 627 F. Supp. 2d at 665-66.  Defendants failed to meet that 

burden. 

CERCLA § 104(a)(1) provides authority for removal and remedial action 

whenever there is a “release” or “substantial threat of release” of either: i) any 

hazardous substance; or ii) any pollutant or contaminant which may present an 

imminent and substantial danger to the public health or welfare.  42 U.S.C. 

§ 9604(a)(1).  This authority has been delegated to executive agencies, including 

EPA and BIA.  Executive Order 12580, 52 Fed. Reg. 2923 (Jan. 23, 1987).  

However, § 104(a) also provides:  

(3) Limitations on Response. – The President shall not provide for a 

removal or remedial action under this section in response to a release 

or threat of release – 
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(A) of a naturally occurring substance in its unaltered form, or 

altered solely through naturally occurring processes or phenomena, 

from a location where it is naturally found; . . . . 

42 U.S.C. § 9604(a)(3) (emphasis added). 

The district court concluded that “EPA and BIA’s response actions at the 

Landfill here, conducted according to their Administrative Settlement, easily 

qualify as a removal action under 104 of CERCLA.”  JA34.  Although Defendants 

acknowledged that their § 113(h) motion rested on “factual developments 

subsequent to the initiation of litigation,” JA180, the district court denied that 

characterization, concluding that “[i]nstead, defendants have asserted that a legal 

exception to the court’s jurisdiction applies.”  JA37.  As a result, the court never 

addressed the factual record before it, which shows that any hazardous substances 

at the TCOD are most likely naturally occurring, and therefore, pursuant to 

CERCLA § 104(a)(3), EPA and BIA “shall not provide for a removal or remedial 

action under” CERCLA. 

The “Administrative Settlement” cited by the district court was the 

September 2010 agreement between EPA and BIA to perform an RI/FS study, 

entitled “Administrative Settlement Agreement and Order on Consent” or “AOC.”  

JA333-JA388.  Despite that title, it is doubtful the document qualifies as an “order” 

under the Administrative Procedure Act, 5 U.S.C. § 551(6).  See Int’l Telephone & 
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Telegraph Corp. v. Local 134, Int’l Brotherhood of Elec. Workers, 419 U.S. 428, 

443-44 (1975) (result of hearing under NLRB § 10(k) not within APA definition of 

“order,” because not a final disposition with determinate consequences).  Rather, in 

substance the AOC is merely an agreement between the two agencies, as 

authorized by CERCLA § 122(a) (entitled “Authority to enter into agreements”).  

Given that the agencies followed no specified procedures before entering into the 

AOC, it is entitled to no deference other than its power to persuade, see Skidmore 

v. Swift & Co., 323 U.S. 134, 140 (1944), which is non-existent because the AOC 

does not even state – let alone establish – that EPA has authority to act under 

CERCLA at the TCOD.  See, e.g., Fox v. Clinton, 684 F.3d 67, 78 (D.C. Cir. 2012) 

(no deference due where “Department offered little more than uncited, conclusory 

assertions of law in a short, informal document that [did] not purport to set policy 

for future . . . determinations.”);  Catskill Mountains Chapter of Trout Unlimited, 

Inc. v. City of New York, 273 F.3d 481, 489-91 (2d. Cir. 2001) (EPA policy 

statements that lacked the force of law not entitled to deference, and would be 

followed only to the extent persuasive, which they were not).4 

 

                                                 
4 The agreement should also be deemed a nullity because EPA did not comply with 
CERCLA 122(i) requiring Federal Register notice and comment opportunity for 
AOCs that grant contribution rights, which this AOC does pursuant to § 122(h).  
See JA381 (¶ 92); 42 U.S.C. § 9622(h)(4). 
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Ultimately, the EPA/BIA agreement shows that the agencies did not have 

requisite authority to act under CERCLA § 104.  The RI/FS “Workplan” 

incorporated into the agreement shows that hazardous substances at the TCOD are 

most likely naturally occurring, which precludes CERCLA authority pursuant to 

the express terms of CERCLA § 104(a)(3).  For example, based on a review of 32 

prior studies of the TCOD completed since 1992, see JA394-JA398, the RI/FS 

Workplan states: 

• “Constituent concentrations, including uranium, reported in soil 

samples from the surface of the Old Cell and in surface soil samples down 

gradient of the Old Cell in the North Gully are generally consistent with 

expected background concentrations.  However, the reported concentrations do 

vary, but are consistent with the expected natural variation resulting from 

hydrological, biological, and meteorological processes.”  JA399 (emphasis 

added);  

• “The uranium concentrations [at certain locations] may be associated 

with . . . the accumulation of surface water behind the North Gully Flood Control 

berm that leaches naturally occurring constituents in the vadose zone to 

groundwater . . . .”  JA401 (emphasis added); 

USCA Case #12-5156      Document #1416160            Filed: 01/18/2013      Page 40 of 80



 

 26

• “The leaching of naturally occurring salts and metals into shallow 

groundwater may help to explain [certain data regarding uranium and other 

contaminants].”  JA402 (emphasis added); 

• “[Testing] reported activity levels in waste and surface soils at levels 

consistent with expected background activity.”  JA403 (emphasis added); 

• “”[S]urface soil samples . . . identified potential metals contaminants 

[but] reported concentrations are in the range of expected background.”  JA404 

(emphasis added); 

• “Chemical analysis of surface sediments and dump characterization 

studies performed by Walker [], DBS&A [], and Tetra Tech [] show waste 

characteristics consistent with those of municipal waste and have not reported 

chemical concentrations that would qualify the waste as a hazardous waste.”  

JA403 (emphasis added); 

• “None of the waste concentrations exceeded the federal hazardous 

waste thresholds based on the characteristic of toxicity.”  JA399;  

• “Waste characterization studies did not identify hazardous or 

radioactive waste.”  JA408 (emphasis added). 

 Nor does the text of the EPA/BIA “Administrative Settlement” agreement 

demonstrate requisite authority to act under CERCLA.  The agreement recites 

various “findings of fact” and “conclusions of law,” but none of those even 
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addresses – let alone makes a finding about – whether any hazardous substances at 

the TCOD are non-naturally occurring, which is a prerequisite to CERCLA 

authority.  Instead, the agreement merely states, as a “conclusion of law,” that 

“[t]he conditions described in Paragraphs 12-17 above [“findings of fact” that 

TCOD held “ordinary household trash” and that seven constituents exceeded 

federal drinking water standards, but acknowledging no man made source for these 

constituents had been found] “constitute an actual and/or threatened ‘release’ of a 

hazardous substance from the Site as defined in Section 101(22) of CERCLA.”  

JA346.  Thus the EPA/BIA agreement, like the incorporated RI/FS Workplan, does 

not establish that any hazardous substances at the TCOD are not naturally 

occurring.  The agreement does not even address that issue one way or the other – 

except in the incorporated Workplan. 

 Accordingly, the district court’s conclusion that EPA and BIA were 

authorized to take action under CERCLA § 104 at the TCOD was legal error.  

Defendants had the burden to establish that CERCLA and thus § 113(h) are 

applicable, and failed to do so.  Defendants’ own Administrative Settlement 

agreement (including the incorporated RI/FS Workplan), presented as the “factual 

development” underlying Defendants’ §113(h) argument, in fact shows that a key 

factual predicate for CERCLA § 104 to authorize response action at the TCOD is 

lacking.  Just as parties may not by agreement confer jurisdiction on a federal 
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court, see, e.g., Reale Int’l, Inc. v. Federal Republic of Nigeria, 647 F.2d 330 (2d 

Cir. 1981), here, the EPA/BIA agreement – which fails to establish that CERCLA 

is applicable – is inadequate to invoke CERCLA §113(h) to divest jurisdiction.  

Nor does the agreement show that Appellants fail to state a RCRA claim, because 

it is not “beyond doubt” both factually and legally that CERCLA §113(h) is 

applicable.  See Frey, 270 F.3d at 1133 (“[W]e must decide whether any set of 

facts consistent with the complaint would allow plaintiffs to recover”); Hoosier 

Env’l Council, Inc. v. Northern Indiana Pub. Serv. Co., No. 3:04-CV-17, 2004 WL 

2011470, at *3 (N.D. Ind. Aug. 31, 2004) (§ 113(h) only applies if “plaintiffs’ 

requests would necessarily delay the ongoing removal action.”) (emphasis added).  

And the district court’s conclusion that § 113(h) divested its jurisdiction based on 

the EPA/BIA agreement is even more dubious, given that the government 

developed and proffered that agreement in the context of this case, seemingly to 

advance Defendants’ litigation position.  See, e.g., Bowen v. Georgetown Univ. 

Hosp., 488 U.S. 204, 213 (1988) (“Deference to what appears to be nothing more 

than an agency’s convenient litigating position would be entirely inappropriate.”); 

Landmark Legal Found. v. I.R.S., 267 F.3d 1132, 1135-36 (D.C. Cir. 2001) 

(agency interpretation developed only in litigation has no more weight than derived 

from its power to persuade). 
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 The district court’s conclusion that CERCLA § 104 authorized the RI/FS 

study is not helped by the court’s observation that “CERCLA authorizes an 

investigation and a response to either an actual or a threatened release of hazardous 

substance.”   JA35.  CERCLA § 104(a)(3) is clear that CERCLA authority is 

precluded “in response to a release or threat of release – . . . of a naturally 

occurring substance.”  42 U.S.C. § 9604(a)(3).  What is determinative is whether 

the substance is non-naturally occurring, not whether the release is actual or only 

threatened.  Here, the factual record shows that any hazardous substances at the 

TCOD most likely are naturally occurring, making CERCLA inapplicable.  

Certainly Defendants never established that hazardous substances at the TCOD are 

non-naturally occurring – Defendants never even addressed the naturally-occurring 

issue in their motion to dismiss.  See Dkt. No. 65.  See also Caterair Int’l Corp. v. 

LCL Transit Co., Inc., No. 94-C-1049, 1995 WL 348045 (N.D. Ill. June 5, 1995) 

(Naturally-occurring substances not reached by CERCLA because they “are 

neither ‘released’ into the environment . . . nor are they ‘disposed of.’”). 

 The district court’s observation that EPNG’s “own allegations” claim the 

TCOD contains hazardous substances, JA37, is also beside the point.  First, 

hazardous substances can be naturally occurring.  See, e.g., United States v. Ottati 

& Goss, Inc. 900 F.2d 429, 436-38 (1st Cir. 1990).  Second, whether Defendants’ 

motion is considered under Rule 12(b)(6) and judged under a Rule 56 standard 
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because it rests on matters outside the pleadings, or instead is considered a factual 

challenge to jurisdiction under Rule 12(b)(1), what matters here are the actual facts 

of record, not any party’s allegations.  See Phoenix Consulting, Inc., 216 F.3d at 

40. 

Third, EPNG pleaded in the alternative:  its complaint alleged Defendants 

engaged in unlawful dumping of RCRA-regulated solid waste at the TCOD, or, 

alternatively, to the extent Defendants disposed of waste from the former uranium 

mill at the TCOD, Defendants unlawfully disposed of hazardous waste at the 

TCOD.  See, e.g., JA108-JA111 (¶¶ 77-87).  As the facts have developed, 

Defendants’ recent studies show there is no real evidence of mill waste at the 

TCOD.  See, e.g., JA397, JA399, JA400.  EPNG’s allegations to the contrary 

therefore should be disregarded in deciding the applicability of § 113(h) – and the 

actual record facts, which indicate that any hazardous substances at the TCOD are 

naturally occurring, should control.5 

At bottom, Defendants established that EPA and BIA entered into an 

agreement to conduct another study at the TCOD, but did not establish that EPA or 

BIA were authorized to proceed with that study as a response action under 

                                                 
5 Even if there were a dispute as to the actual facts, under Rule 12(b)(6) 
Defendants’ § 113(h) motion would be denied and under Rule 12(b)(1) the district 
court would have to allow discovery and then resolve the dispute on an appropriate 
factual record.  See Phoenix Consulting, 216 F. 3d at 40. 
 

USCA Case #12-5156      Document #1416160            Filed: 01/18/2013      Page 45 of 80



 

 31

CERCLA authority.  Because Defendants failed to establish that the RI/FS study 

was authorized under CERCLA § 104, they necessarily failed to establish that 

§ 113(h) was applicable.  Dismissal of EPNG’s RCRA claims based on CERCLA 

§ 113(h) was therefore legal error. 

B. CERCLA § 113(h) Is Inapplicable Because Defendants Have 
Provided No “Objective Indicator” Of When A CERCLA 
Remediation Of The TCOD Will Take Place. 

Even if Defendants could establish that the RI/FS was authorized under 

CERCLA § 104, it would not bar EPNG’s claims here because the RI/FS is simply 

one among many efforts over many years to study the TCOD.6  Section 113(h) of 

CERCLA is not an “open-ended prohibition on a citizen suit.”  See Frey, 403 F.3d 

at 834.  Section 113(h) will only prohibit suit when the government can provide 

“some objective indicator that allows for external evaluation, with reasonable 

target for completion dates, of the required work for the site.”  Id.  “EPA cannot 

preclude review by simply pointing to ongoing testing and investigation, with no 

clear end in sight.”  Id. at 835 (Citizen suit not barred by “[d]esultory testing and 

investigation process of indefinite duration.”). 

EPA has been involved in at least 33 studies of the TCOD over two decades, 

but has never proceeded to clean up the TCOD.  See note 6.  Now, Defendants 

                                                 
6 The RI/FS is the most recent in a staggering list of at least 33 studies 
completed since 1992.  JA394-JA398.  That’s 33 studies in 19 years, about two 
every year. 
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contend that EPA’s agreement with BIA, which calls for yet more study of the 

TCOD, should bar Appellants’ RCRA suit to prevent it from interfering with some 

remedial action that someday might be selected by BIA.  Neither EPA’s track 

record at this site, nor the eleventh-hour agreement between EPA and BIA, instill 

any confidence that this time a remedy will actually be implemented at the TCOD.  

That is particularly so given that remedy selection is not even addressed by the 

EPA/BIA agreement, which only addresses an RI/FS study.  Moreover, CERCLA 

prohibits Superfund monies from being used for remedial actions at federal 

facilities, 42 U.S.C. § 9611(e)(3), and the TCOD is unquestionably a federal 

facility.  See JA275-JA276. 

In Frey, the Seventh Circuit appropriately found that CERCLA § 113(h) 

does not allow EPA to obliterate citizen suits any time the agency “has any notion 

that it might, someday, take further unspecified action with respect to a particular 

site.”  See Frey, 403 F.3d at 834.  That is precisely what the agency is attempting 

to do here.  The agreement between EPA and BIA calls for the type of “amorphous 

study and investigation” that the Seventh Circuit found too vague to bar a citizen 

suit.  For example, the statement of “Work to be Performed” under the EPA/BIA 

agreement describes the purpose of this latest study as “collecting data to 

characterize site conditions [and] determining the nature and extent of the 

contamination at or from the Site” and, “determin[ing] and evaluat[ing] (based on 
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treatability testing, where appropriate) alternatives for remedial action.”  JA350.  

The EPA/BIA agreement provides only a “conceptual” timetable for the RI/FS, 

and no timetable at all for remedial action.7 

Furthermore, the agreement does not even ensure BIA will complete the 

RI/FS.  In paragraph 79(b), BIA commits – but only “subject to paragraph 

79(b)(ii)” – “to ensure funding for the performance of the Remedial 

Action/Feasibility Study and other activities required by [the agreement with 

EPA],” JA374.  Paragraph 79(b)(ii) imposes a substantial condition to that 

commitment:  it provides that, “[i]f BIA cannot use already appropriated money to 

meet any obligations of [the AOC], BIA agrees to use its best efforts to meet its 

obligations” under the agreement.  JA375 (emphasis added).  BIA’s “best efforts” 

over the past decades have consistently failed to result in the needed funding for 

any actual cleanup of the TCOD, and there is no reason to assume a different result 

here.  Moreover, the agreement does not require EPA to fulfill BIA’s RI/FS 

commitment, much less carry through with any subsequent remedial action, in the 

event BIA is unable to perform. 

The district court dismissed Frey as “not binding” and “distinguishable,” 

JA44, but the situation here is comparable.  Contrary to the district court’s 

                                                 
7 Notably, the potential remedial alternatives identified in the RI/FS Workplan, see 
JA413-JA416, are the same remedies that BIA has considered several times since 
1992, see JA276; JA280-JA281; JA413-JA416; JA295. 
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assertion that “the Administrative Settlement mandates that the BIA complete 

the RI/FS,” id., the terms of the agreement between EPA and BIA are “so full 

of qualifications as to render them practically meaningless and unenforceable.”  

See Sierra Club v. Dep’t of the Interior 398 F. Supp. 284, 292 (N.D. Cal. 1975).  

In addition to the “best efforts” proviso which applies if appropriated funds run 

out, the EPA/BIA agreement allows EPA to waive penalties, JA369 (¶ 70); 

allows extension of deadlines for ‘good cause,’ which may be declared by 

agreement of the parties and tolls the assessment of penalties, id. (¶ 71); and 

defines force majeure to include “insufficient availability of appropriated 

funds,” JA372-JA373 (¶ 77). 

In short, the EPA/BIA agreement does not assure that either agency will 

actually perform the RI/FS, and does not address when (or whether) any specific 

remediation work will actually occur at the TCOD.  Absent “some objective 

referent that commits [EPA] and other responsible parties to an action or a plan,” 

the EPA/BIA agreement does not bar EPNG’s RCRA claims under CERCLA 

§ 113(h).  See Frey, 403 F.3d at 834 (“[W]hat if EPA decides to study the 

contamination for an indeterminate period of time without taking any remedial 

action?”). 

The district court’s application of CERCLA § 113(h) should be reversed for 

this reason as well. 
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C. Section 113(h) Does Not Bar Claims Filed Before The Initiation 
Of CERCLA Response Action. 

 
Even if EPA was authorized to proceed under CERCLA, its action came too 

late to trigger § 113(h).  CERCLA’s “Timing of Review” provision protects EPA 

response actions from legal actions filed after the initiation of the response action 

to “challenge” that action.  See 42 U.S.C. § 9613(h).  Since Appellants filed their 

RCRA claims years before EPA purportedly took CERCLA action, Appellants’ 

claims are not “challenges” barred under § 113(h). 

 Nearly all of the case law involving CERCLA § 113(h) relates to actions 

filed after EPA initiated a CERCLA response action.  In the 26 years since 

§ 113(h) was added to CERCLA, only one decision (other than the decision below) 

has concluded that § 113(h) bars legal claims filed before an EPA response action 

was commenced.  See River Village West LLC v. Peoples Gas Light and Coke Co., 

618 F. Supp. 2d 847 (N.D. Ill 2008).  That aberrational case was wrongly decided, 

because interpreting § 113(h) as a bar on lawsuits filed years before EPA initiates a 

response action contravenes the plain language of the statute, the intent of the 

provision, and applicable principles of statutory construction.  The district court’s 

holding was incorrect for those same reasons.  Indeed, prior to River Village it 

appears no one, including EPA, had construed § 113(h) to bar later-initiated 

response action. 
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1. The Statute’s Plain Language Only Bars Suits Filed To 
“Challenge” Existing CERCLA Response Actions. 

“I would challenge you to a battle of wits, but I see you are unarmed.” − Unknown 

 One cannot issue a challenge against something that does not exist.  When 

the district court construed Appellants’ RCRA claims as a challenge to EPA’s 

later-initiated response action, the court disregarded the ordinary meaning of a 

“challenge,” and its construction must therefore be rejected. 

 “Statutory construction must begin with the language employed by Congress 

and the assumption that the ordinary meaning of that language accurately expresses 

the legislative purpose.”  Bennett v. Islamic Republic of Iran, 618 F.3d 19, 22 

(D.C. Cir. 2010) (citing Engine Mfrs. Ass’n v. South Coast Air Quality Mgmt. 

Dist., 541 U.S. 246, 252 (2004)).  CERCLA § 113(h) provides, “No Federal court 

shall have jurisdiction . . . to review any challenges to removal or remedial action 

selected under section 104 of this title . . . .”  42 U.S.C. § 9613(h) (emphasis 

added).  Because the term “challenges” is not defined in the statute, it should be 

given its ordinary meaning.  See, e.g., Asgrow Seed Co. v. Winterboer, 513 U.S. 

179, 187 (1995) (“When terms used in a statute are undefined, we give them their 

ordinary meaning.”). 
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 In its common usage, a challenge is a reaction to an opposing object. 8  

Throughout history, men have responded to slights, insults and other offenses by 

challenging each other to duels, fistfights, and battles.  In the legal context, 

challenges are brought to contest the validity of existing laws and regulations.  By 

contrast, it would be unusual for one to issue a future contingent challenge, such 

as, “I challenge you to a duel provided that, some day in the future, you insult my 

family’s honor.”  And one could not successfully file a lawsuit challenging the 

constitutionality of a law that Congress may someday enact.  Yet, this is how the 

district court interpreted CERCLA § 113(h). 

 The district court found that by filing suit in 2007, EPNG “challenged” 

EPA’s future CERCLA response action, which was not initiated until 2010.  But 

the subsequent event of EPA’s 2010 response action cannot retroactively redefine 

Appellants’ pre-existing action as a “challenge.”  The plain language of the statute 

does not bear that construction. 

 Section 113(h) provides that lawsuits filed in response to, and which 

interfere with, an existing EPA response action are barred as “challenges” to the 

response action.  Litigants and courts have applied § 113(h) consistently with this 

                                                 
8 Dictionaries define “challenge” (used in the statute as a noun) to presume the 
existence of a contemporaneous opposing object: “A call to confrontation;” “a 
demand for explanation or justification;” “a calling into question,” AMERICAN 

HERITAGE COLLEGE DICTIONARY 232 (3rd ed. 1997); “To object or except to;” “to 
call or put in question.”  BLACK’S LAW DICTIONARY 230 (6th ed. 1990). 
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plain reading for decades.  See, e.g., General Elec., 360 F.3d at 191 (denying 

EPA’s § 113(h) motion because “GE’s lawsuit does not challenge any particular 

action or order by EPA”); Cannon, 538 F.3d at 1332  (“The obvious meaning of 

§ 9613(h) is that when a remedy has been selected, no challenge to the cleanup 

may occur prior to completion of the remedy.”) (internal citation omitted); cf. Frey, 

403 F. 3d at 834 (“[T]he time limits in § 113(h) are geared to concrete, existing, 

remedial measures; not measures that might be devised at some future date.”) 

(citation omitted). 

2. Congress Sought To Bar Only Actions Filed To Oppose 
Ongoing CERCLA Actions. 

 The district court’s reading of § 113(h) is also inconsistent with the 

provision’s intent.  While the plain language of the statute is clear enough to end 

the analysis there, the purpose of § 113(h) supports its plain meaning.  See United 

States v. Braxtonbrown-Smith, 278 F.3d 1348, 1352 (D.C. Cir. 2002) (“[H]elpful 

clues” to a statute’s meaning may be found in “the general purpose of Congress in 

enacting the statute and to its legislative history.”).  When Congress added 

§ 113(h) to CERCLA in 1986, it was in response to the costs and delays resulting 

from lawsuits filed by potentially responsible parties challenging existing 

CERCLA response actions and § 106 orders.  See Jonathan N. Reiter, Comment, 

CERCLA Section 113(h) & RCRA Citizen Suits: To Bar or Not to Bar?, 17 UCLA 

J. ENVTL. L & POL’Y 207, 208 (1999).  “The purpose of the provision is to ensure 
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that there will be no delays associated with a legal challenge of the particular 

removal or remedial action selected under section 104 or secured through 

administrative order or judicial action under section 106.”  H.R. REP. NO. 99-

253(V), at 25-26 (1985), reprinted in 1986 U.S.C.C.A.N. 3124, 3148 (emphasis 

added).  It is hardly conceivable, given this context, that Congress intended for 

§ 113(h) to bar lawsuits filed years before EPA had initiated any CERCLA action.  

That was simply not the problem Congress was addressing.  The intent of the 

provision was to arm EPA with a shield to fend off suits filed after EPA initiated a 

response action, to challenge that action, not a sword to which EPA could belatedly 

turn in order to strike down years-old lawsuits.  In sum, § 113(h) was intended to 

prevent collateral interference with ongoing CERCLA action, not to provide EPA 

with a convenient “exit strategy” for pre-existing litigation. 

 Courts routinely recognize that Congress intended to prevent the filing of 

claims that challenge or delay existing CERCLA actions.  See, e.g., Boarhead 

Corp. v. Erickson, 923 F.2d 1011, 1013-14 (3rd Cir. 1991) (“The plain language of 

CERCLA § 113 shows that Congress intended to deny the district court’s 

jurisdiction to hear complaints challenging the EPA’s Superfund clean-up or pre-

clean-up activities.”); United States v. Colorado, 990 F.2d 1565, 1576 (10th Cir. 

1993) (“Congress’ express purpose in enacting § 9613(h) was to prevent private 

responsible parties from filing dilatory, interim lawsuits which have the effect of 
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slowing down or preventing EPA’s cleanup activities.”) (citing H.R. REP. NO. 

253(I) (1986), reprinted in 1986 U.S.C.C.A.N. 2835); see also Gen. Elec. Co., 360 

F. 3d at 191.  Commenters interpret the statute similarly:  “Section 113(h) [ ] 

prohibits federal courts from reviewing ‘any challenges’ to CERCLA cleanups 

once an EPA-ordered ‘removal or remedial action’ is underway.”  Reiter, supra, at 

208 (emphasis added).  

 The district court dismissed such statements as “irrelevant” because they 

“merely” reinforce the point that § 113(h) “also bars challenges filed after 

CERCLA actions are selected,” and do not demonstrate Congressional intent to 

“constrict” § 113(h) to cases filed after CERCLA action is commenced.  See JA39.  

The district court missed the point.  That both the legislative history and 26 years 

of case law on § 113(h) only discuss challenges filed after the commencement of 

CERCLA actions demonstrates a compelling consensus on the plain meaning and 

intent of the statute.  One cannot find Congressional or judicial discussions 

“constricting” § 113(h) because such discussions were not necessary.  The notion 

that § 113(h) can reach back to bar claims filed before any CERCLA action 

commenced goes beyond the plain meaning and intent of the provision, and 

therefore hasn’t historically warranted Congressional or judicial consideration. 

 The district court approached the issue from the opposite side, however, and 

reasoned that because Congress provided only five exceptions to the § 113(h) bar 
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“none of which apply to citizen suits filed pursuant to RCRA or make exceptions 

based on the chronology of the citizen suit,” the court would not “read an 

additional exception” into the statute.  See JA38.  The error in this reasoning is that 

it presumes – incorrectly – that such prior-filed cases are covered by the provision 

in the first place, and therefore need an exception.  The simple reason why 

Congress did not include an exception based on the chronology of a citizen suit is 

that § 113(h) plainly does not reach cases filed before a CERCLA action is 

commenced. 

3. The District Court’s Interpretation Of CERCLA Does Not 
Harmonize With RCRA. 

 The district court’s construction of § 113(h) is erroneous for the additional 

reason that it fails to harmonize with pertinent provisions of RCRA.  RCRA’s 

citizen suit provision explicitly considers the possibility that citizen suits could 

interfere with CERCLA actions, and authorizes citizen suits only after requiring 

citizen plaintiffs to takes steps to avoid that possibility.  Rather than recognizing 

these carefully crafted provisions, the district court found that they were irrelevant 

to its analysis of CERCLA § 113(h).  See JA39.  As a result, the district court’s 

construction of § 113(h) renders certain RCRA provisions meaningless.  This 

Court, instead, should apply the “familiar principle of statutory construction that, 

when possible, courts should construe statutes [  ] to foster harmony with other 

statutory and constitutional law.  See, e.g., Ruckelshaus v. Monsanto Co., 467 U.S. 
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986, 1018 (1984); Citizens to Save Spencer Cty. v. EPA, 600 F. 2d 844, 870 (D.C. 

Cir. 1979). 

   a. The RCRA Citizen Suit Provision. 

 RCRA authorizes citizens to institute three types of actions, those that 

allege:  (i) violations of RCRA; (ii) endangerments; and (iii) failure of EPA to 

perform a non-discretionary duty.  See id. §§ 6972(a)(1)(A), (a)(1)(B) & (a)(2).  

Appellants alleged all three types here.  Before these actions are authorized, 

citizens must provide prior notice to EPA, the State, and alleged violators, and 

then, for solid waste, endangerment or non-discretionary duty claims, wait sixty or 

ninety days (depending on the type of suit) before instituting the action.  See id. 

§§ 6972(b)(1)(A) & 6972(b)(2)(A).  Appellants’ gave requisite notice.  See JA298-

JA304, JA308-JA316. 

 RCRA also sets forth specific prohibitions on the filing of a citizen suit.  

Citizens are prohibited from filing a citizen enforcement suit when EPA has 

already “commenced and is diligently prosecuting” enforcement action to address 

violations of RCRA or to address an endangerment.  See id.  §§ 6972(b)(1)(B) & 

6972(b)(2)(B)(i).  RCRA also prohibits the commencement of a citizen 

endangerment suit (but not an enforcement suit) if EPA is already “engaging in 

[CERCLA] removal action” or has “incurred costs to initiate a [RI/FS] under 

Section 104 of [CERCLA],” and is “diligently proceeding with a remedial action 
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under [CERCLA].”  See id.  §§ 6972(b)(2)(B)(ii) & (iii).  RCRA’s notice and delay 

provisions work together with these prohibitions to encourage timely action by 

EPA and prevent citizen enforcers from interfering with ongoing enforcement and 

response actions by EPA. 

 When Congress established RCRA’s citizen suit causes of action, it included 

notice and delay requirements to “strike a balance between encouraging citizen 

enforcement of environmental regulations and avoiding burdening the federal 

courts with excessive numbers of citizen suits.”  See Hallstrom v. Tillamook 

County, 493 U.S. 20, 29 (1989).  These requirements put EPA, state enforcement 

agencies and regulated parties on notice of potential RCRA violations and provide 

them an opportunity to enforce environmental regulations or to come into 

compliance, respectively, during the delay period, to obviate the need for the 

citizen suit.  Moreover, if EPA or the state agency has already commenced 

CERCLA action, citizens are prohibited from filing a RCRA citizen endangerment 

suit.  See id. & 42 U.S.C. § 6972(b)(2).  On the other hand, if neither the 

enforcement agency nor the regulated party initiates action after receiving notice of 

the potential citizen suit, the citizen is then authorized to commence any RCRA 

action.  See id. 
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b. The District Court Did Not Adhere To Applicable 
Principles Of Statutory Construction. 

 Under the district court’s interpretation of § 113(h), even after a party 

satisfies RCRA’s notice and delay requirements, confirms that there are no 

CERCLA response actions, files a RCRA citizen claim, and the district court’s 

jurisdiction is vested, § 113(h) will nonetheless interrupt the citizen suit if EPA 

subsequently initiates CERCLA action.  This interpretation of § 113(h) undermines 

the purpose and effect of RCRA’s notice and delay provisions and prohibitions by 

allowing EPA to ignore RCRA citizen notices with full knowledge that it can at 

any later time initiate CERCLA action and have any RCRA citizen suit claims 

dismissed. 

 In order to maintain the balance between agency and citizen enforcement, 

the prerequisites for filing a RCRA citizen suit must have meaning and 

consequence.  For citizens, the consequence of failing to comply with notice and 

delay requirements is dismissal of their claims.  See 42 U.S.C. §§ 6972(b)(1)(A) & 

(b)(2)(A).  Similarly, the consequence of EPA taking CERCLA action during the 

notice and delay period is a prohibition on filing a RCRA citizen suit.  See 42 

U.S.C. §§ 6972(b)(1)(B) & (b)(2)(B).  Correspondingly, when RCRA’s 

prerequisites are satisfied, the consequence for agencies and regulated entities is 

that they must defend a citizen lawsuit.  The Supreme Court noted that this 

consequence should motivate enforcement agencies such as EPA:  “[I]t is not 
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irrational to require a citizen to wait 60 days to commence suit after agencies and 

alleged violators have specifically declined to act in response to notice by the 

citizen, since a violator or agency may change its mind as the threat of suit 

becomes imminent.”  Hallstrom, 493 U.S. at 21. 

 The district court’s interpretation of § 113(h) renders the “threat of suit” 

meaningless.  If EPA can ignore RCRA citizen suit notices with full knowledge 

that it can later – perhaps years later – have the suit dismissed simply by placing a 

“CERCLA” label on its next study, EPA has no incentive to take action within 

RCRA’s notice and delay period, and Congress’ goal of minimizing unnecessary 

citizen suit litigation is lost.  The district court was required to avoid that result by 

harmonizing the provisions of RCRA and CERCLA.  See Ruckelshaus, 467 U.S. at 

1018; Citizens to Save Spencer Cty., 600 F.2d at 870. 

 Moreover, the district court’s decision defied the principle that “where there 

is no clear intention otherwise, a specific statute will not be controlled or nullified 

by a general one, regardless of the priority of enactment.”  See Bradley v. 

Kissinger, 418 F. Supp. 64 (D.D.C. 1976) (quoting Morton v. Mancari, 417 U.S. 

535, 550-51 (1974)); Simon v. Simon, 26 F. 2d 530, 532 (D.C. Cir. 1928) 

(“[W]here there is an earlier special statute and a later general statute, the terms of 

the later being broad enough to include the matter provided for in the former, the 

special statute must be considered as an exception to the general statute.”) 

USCA Case #12-5156      Document #1416160            Filed: 01/18/2013      Page 60 of 80



 

 46

(citations omitted).  Here, CERCLA § 113(h) is a general bar on challenges to 

ongoing CERCLA response actions, whereas RCRA’s citizen suit provision 

provides specific conditions under which a citizen suit is authorized, including 

provisions intended to avoid conflicts between RCRA citizen suits and already-

commenced CERCLA response actions.  Despite the nature of these statutory 

provisions, and without finding any clear indication from Congress, the district 

court wrongly assumed that, since Congress enacted § 113(h) after RCRA, it must 

have implicitly intended § 113(h) to “withdraw jurisdiction for RCRA claims, even 

where such claims were otherwise authorized by RCRA.”  See JA39.  See 

Colorado, 990 F.2d at 1575 (Courts “are reluctant to find repeal by implication 

unless the text or legislative history of the later statute shows that Congress 

intended to repeal the earlier statute and simply failed to do so expressly.”). 

 The district court’s construction of § 113(h) nullifies RCRA’s citizen suit 

prerequisites and prohibitions, and acts to bar certain RCRA citizen suits that 

RCRA authorizes.  The proper construction of RCRA § 6972 and CERCLA 

§ 113(h) is the one that harmonizes and gives meaning to both statutes, and 

provides that a “challenge” to a CERCLA removal or remedial action for purposes 

of §113(h) only occurs when an EPA response action is ongoing at the time a party 

commences a RCRA citizen suit. 
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D. Appellants’ RCRA Citizen Enforcement Claim Will Not Interfere 
With, And Thus Does Not “Challenge,” Any CERCLA Response 
Action. 

Finally, the § 113(h) bar is not applicable here because requiring BIA to 

comply with RCRA’s Part 258 landfill regulations at the TCOD will not delay or 

otherwise affect any CERCLA response action at the site.  Appellants seek to 

enforce RCRA’s ban against open dumping at the TCOD, a federal facility located 

on tribal land in Arizona.  In RCRA, Congress chose not to allow EPA or the State 

of Arizona to enforce these open dumping provisions on tribal land.  Therefore, 

only Appellants, through their RCRA citizen enforcement claim, can enforce the 

open dumping requirements at the TCOD.  Such enforcement of RCRA is 

permitted under the plain language of both RCRA and CERCLA.  See, e.g., 

Colorado, 990 F.2d at 1575. 

Appellants do not seek to question or interfere with any final remedy the 

government may select through a CERCLA process.  Rather, much like the State in 

Colorado, Appellants seek to enforce at the TCOD the ground water monitoring, 

interim measures, corrective action and other requirements of Part 258 which are 

applicable to all municipal solid waste landfills from their creation through closure 

and post-closure.  Part 258 specifically requires that any interim measures be 

consistent with the ultimate remedy selected at the site, see, e.g., 40 C.F.R. 

§ 258.58(a)(3), and compliance with Part 258 will not delay any eventual cleanup 

USCA Case #12-5156      Document #1416160            Filed: 01/18/2013      Page 62 of 80



 

 48

of the TCOD.  In Colorado, the Tenth Circuit similarly held that the Army’s 

ongoing cleanup efforts under CERCLA at a federal facility did not, pursuant to 

§ 113(h), preclude the State from enforcing a RCRA compliance order which 

required the Army to “submit an amended Basin F closure plan, as well as plans 

and schedules addressing soil contamination, monitoring and mitigation, 

groundwater contamination, and other identified tasks for each unit containing 

Basin F hazardous waste . . . .”  990 F.2d at 1773. 

 This case is squarely in the mold of Colorado.  Although that case involved 

state enforcement of a delegated RCRA program, the Tenth Circuit’s logic applies 

with equal force here.  In holding that the Army’s CERCLA activity did not 

prevent State from enforcing RCRA requirements through a citizen suit, that court 

relied upon the fact that the plain language of RCRA allows such enforcement at 

federal facilities, and CERCLA’s plain language provides that it does not affect the 

obligations of any person to comply with RCRA or other laws relating to pollutants 

or contaminants.  Colorado, 990 F.2d at 1575-76. 

1. RCRA’s Solid Waste Program Can Only Be Enforced On 
Tribal Lands Through Citizen Claims, Which RCRA 
Allows At Sites Subject To CERCLA Response Action. 

RCRA regulates solid waste under its Subtitle D program, set forth in 

§ 4001-4010, 42 U.S.C. §§ 6941-6949a.  Section 4005 prohibits open dumping 

and requires EPA to promulgate regulations defining sanitary landfills and open 
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dumps.  See 42 U.S.C. § 6945(a).  RCRA also requires EPA to issue regulations 

establishing standards for municipal solid waste landfills that might receive 

hazardous household waste or waste from conditionally exempt small quantity 

generators (“CESQGs”).  See 42 U.S.C. § 6949a(c)(1).  In 1991, EPA 

promulgated 40 C.F.R. Part 258 to establish standards for municipal solid waste 

landfills which might receive hazardous household waste or waste from 

CESQGs.  See 56 Fed. Reg. 50978-01 (Oct. 9, 1991).  “Municipal solid waste 

landfill units failing to satisfy [Part 258 criteria] constitute open dumps, which 

are prohibited under section 4005 of RCRA.”  40 C.F.R. § 258.1(h).  These 

criteria are self-implementing.  56 Fed. Reg. 50978, 50993-94 (Oct. 9, 1991); 

see also JA288 (“EPA has stated that 40 CFR 258 is self-implementing, 

meaning that the operator of a landfill on Tribal lands is responsible for 

regulatory compliance.”). 

These requirements apply at federal facilities like the TCOD pursuant to 

RCRA section 6001, 42 U.S.C. § 6961, which provides:  

Each [federal] agency . . . engaged in any activity 
resulting, or which may result, in the disposal or 
management of solid waste or hazardous waste shall be 
subject to, and comply with, all Federal, State, interstate, 
and local requirements, both substantive and procedural 
(including any requirement for permits or reporting or 
any provisions for injunctive relief and such sanctions as 
may be imposed by a court to enforce such relief), 
respecting control and abatement of solid waste or 
hazardous waste disposal and management in the same 
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manner, and to the same extent, as any person is subject 
to such requirements . . . . 

Id. (emphasis added). 

In Indian country, Congress left enforcement of the Subtitle D program to 

tribes and citizens.  See, e.g., See Backcountry Against Dumps v. EPA, 100 F. 3d 

147, 151-52 (D.C. Cir. 1996).  Section 4005 provides that EPA can only enforce a 

Subtitle D solid waste requirement in a “State” without an approved solid waste 

program.  42 U.S.C. § 6945(c)(2).  RCRA provides no authority for EPA 

enforcement of the Subtitle D solid waste program in Indian country.  Tribes are 

not included in the definition of “State” under RCRA, but rather in the definition of 

“municipality.”  See 42 U.S.C. §§ 6903(31) (State) & (13) (municipality).  

Accordingly, at the TCOD, the RCRA Subtitle D program requirements can only 

be enforced by tribes and others in citizen suits brought pursuant to section 

7002(a)(1)(A).  See 56 Fed. Reg. 50978, 50979 (Oct. 9, 1991) (EPA does not have 

authority to enforce the [Part 258 open dumping] prohibition directly . . . .  

However, the ‘open dumping’ prohibition may be enforced by States and other 

persons under section 7002 of RCRA [citizen suits].”). 

Moreover, as explained above, see pp. 41-43, in contrast to the several 

prohibitions that Congress imposed on commencement of RCRA citizen suit 

endangerment claims at sites where EPA has taken CERCLA activity (e.g., where 

EPA “is actively engaged in” a § 104 removal action or has “incurred costs to 

USCA Case #12-5156      Document #1416160            Filed: 01/18/2013      Page 65 of 80



 

 51

initiate” an RI/FS under § 104), Congress placed no limits on RCRA enforcement 

claims at sites where EPA has taken CERCLA activity.  The “commencement” of 

such RCRA enforcement claims is only barred “if the [EPA] or State has 

commenced and is diligently prosecuting a civil or criminal action in a court of the 

United States or a State to require compliance with such permit, standard, 

regulation, condition, requirement, prohibition, or order.”  42 U.S.C. 

§ 6972(b)(1)(B).  Thus, as the Tenth Circuit recognized in Colorado, “[b]y 

prohibiting RCRA [endangerment claims] with respect to hazardous waste sites 

where a CERCLA response action is underway, while not prohibiting RCRA 

[enforcement claims] with respect to such sites, Congress clearly intended that a 

CERCLA response action would not prohibit a RCRA [enforcement claim].”  990 

F.2d at 1578. 

2. By Finding That CERCLA § 113(h) Bars Appellants’ 
RCRA Enforcement Claims, The District Court Effectively 
Relieved BIA Of RCRA Obligations, Contrary To 
CERCLA §§ 120(i) And 302(d). 

CERCLA also applies to the federal government “to the same extent, both 

procedurally and substantively, as any nongovernmental entity,” 42 U.S.C. 

§ 9620(a)(1).  Importantly, CERCLA expressly requires that federal agencies 

comply with RCRA.  Section 120(i) of CERCLA provides that: “Nothing in this 

section shall affect or impair the obligation of any department, agency, or 

instrumentality of the United States to comply with any requirements of [RCRA] 
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(including corrective action requirements).”  42 U.S.C. § 9620(i) (emphasis 

added).  Similarly, the “savings provision” of CERCLA provides that: “Nothing in 

this chapter shall affect or modify in any way the obligations or liabilities of any 

person under other Federal . . . law [e.g., RCRA], . . . with respect to releases of 

hazardous substances or other pollutants or contaminants.”  Id. § 9652(d) 

(emphasis added).  As a result, by finding that CERCLA § 113(h) bars Appellants’ 

RCRA claims seeking to enforce the RCRA solid waste requirements, the district 

court effectively eliminated BIA’s obligations under RCRA, contrary to CERCLA 

§§ 120(i) and 302(d), 42 U.S.C. §§ 9620(i) & 9652(d).  See Colorado, 990 F.2d at 

1576 (“By holding that § 9613(h) bars Colorado from enforcing CHWMA [the 

State’s hazardous waste act], the district court effectively modified the Army’s 

obligations and liabilities under CHMWA [Colorado’s delegated RCRA program] 

contrary to § 9652(d) . . . .”). 

Whenever possible, statutory provisions should be construed to be consistent 

with each other.  See, e.g., Ruckelshaus, 467 U.S. at 1018; Citizens to Save Spencer 

County, 600 F.2d at 870.  Here, the pertinent provisions of both RCRA and 

CERCLA explicitly preserve obligations under the other statute, and thus can and 

should be harmonized.  Additionally, RCRA is an earlier-enacted statute 

containing special provisions that expressly allow for enforcement of solid waste 

requirements at federal facilities which are the subject of a CERCLA response 
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action.  See 42 U.S.C. § 6972(a)(1)(A).  As such, it should be considered an 

exception to CERCLA’s later-enacted § 113(h), which contains a general 

restriction only on pre-enforcement review of “challenges” to response actions 

under § 104.  See 42 U.S.C. § 9613(h); see also Simon, 26 F.2d at 532. 

Plainly Congress, in enacting § 113(h) in 1986, did not intend to implicitly 

repeal any RCRA enforcement provisions.  Colorado, 990 F.2d at 1575. 

3. Appellants’ Enforcement Of RCRA Part 258 Solid Waste 
Requirements At The TCOD Would Not Delay Or Affect 
Any CERCLA Response Action. 

Appellants do not seek to halt or delay BIA’s cleanup of the TCOD.  Rather, 

they seek to enforce RCRA in precisely the manner contemplated by Congress in 

both RCRA and CERCLA.  During the last two decades, BIA has made numerous 

promises to comply with Part 258 or to close the TCOD pursuant to Part 258.  See, 

e.g., supra pp. 7-10.  BIA has broken these promises, and human health and the 

environment have suffered.  Now, after at least 33 studies (one, the RI/FS, still 

ongoing), Appellants seek only what the government’s own consultants studying 

the TCOD have long advocated:  immediate compliance with the Part 258 

municipal solid waste landfill ground water monitoring and corrective action 

requirements.  See JA287.  Those requirements, which are intended to protect 

human health and the environment, see 40 C.F.R. § 258.1(a), apply to all municipal 

solid waste landfills like the TCOD through closure and post-closure.  They require 
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corrective action in response to an exceedence of a ground water protection 

standard within months and on a set schedule, and they require that any corrective 

action be consistent with any long term remedy which might be undertaken at the 

landfill.  Compliance with Part 258 at the TCOD is not inconsistent with 

CERCLA, and will not interfere with any action BIA takes under its agreement 

with EPA. 

The Part 258, Subpart E ground water monitoring and corrective action 

program is straightforward.  Pursuant to Section 258.53(e), BIA must establish 

background water quality by sampling upgradient or background wells, and then 

“[w]ithin a reasonable period of time after completing the analysis, [BIA] must 

determine whether there has been a statistically significant increase over 

background at each monitoring well.”  40 C.F.R. §§ 258.53(e) & (i)(2).  If BIA 

makes such a determination, it must establish an assessment monitoring program 

within 90 days, id. § 258.54(c), and if constituents are detected above ground water 

protection standards, BIA must initiate an assessment of corrective action within 

90 days, id. § 258.55(g), and complete the assessment within a reasonable period, 

id. § 258.56(a).  The corrective action selected by BIA must: “(1) Be protective of 

human health and the environment; (2) Attain the ground-water protection standard 

. . . .; (3) Control the source(s) of releases . . . .; and, (4) Comply with standards for 

management of wastes . . . .”  Id. § 258.57(b).  BIA must initiate the corrective 
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action within a reasonable period of time.  Id. § 258.57(d).  Finally, BIA must 

“[t]ake any interim measures necessary to ensure the protection of human health 

and the environment [that] to the greatest extent practicable [are] consistent with 

the objectives of and contribute to the performance of any remedy that may be 

required . . . .”  Id. § 258.58(a)(3). 

BIA should have complied with these requirements 14 years ago, and there 

is no reason why it cannot immediately comply with them now.  Doing so, and 

specifically, allowing the district court to order BIA to do so, will have no effect on 

any CERCLA removal or remedial action that may (or may not) take place at the 

TCOD. 

II. Dismissal Of EPNG’s RCRA Claims At The Highway 160 Site Was 
Legal Error. 

Appellant Navajo Nation is addressing the reasons the district court erred in 

finding Appellants’ RCRA claims at the Highway 160 Site moot, and EPNG joins 

those arguments. 

After finding the Navajo Nation’s RCRA claims at the Highway 160 Site 

moot, the district court concluded that EPNG’s RCRA claims at that site must be 

dismissed for the additional reason that EPNG lacks constitutional standing to 

pursue those claims because it faces no injury in fact.  JA46-JA47.  The court 

concluded that the “threat of liability” faced by EPNG does not suffice because 
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EPNG supposedly cited no claim against it save one lawsuit that settled in 2000.  

Id. 

The district court ignored the RCRA counterclaim that the government 

brought against EPNG in this very case, which the government conveniently 

agreed to drop (at least for now) if EPNG’s RCRA claims were dismissed.  The 

court also ignored the palpable threat that EPNG will face a CERCLA cost 

recovery claim brought by the government if CERCLA authority is ultimately 

found to exist at the TCOD.  One way or another – for example, when EPNG’s 

RCRA claims are reinstated by this Court – there can be no doubt that EPNG faces 

a very real threat of liability arising from the government’s attempt to shift to 

EPNG and others the burden of complying with applicable environmental law 

requirements at the TCOD.  That threat satisfies the Article III standing 

requirement.  See Village of Bensenville v. Fed. Aviation Admin., 376 F.3d 1114, 

1119 (D.C. Cir. 2004).9 

                                                 
9 Moreover, assuming Appellants’ RCRA claims are reinstated here, 

EPNG’s standing will be a non-issue.  If “constitutional and prudential standing 
can be shown for at least one plaintiff, [the Court] need not consider the standing 
of the other plaintiffs to raise th[e pertinent] claim.”  Mountain States Legal Found. 
v. Glickman, 92 F.3d 1228, 1232 (D.C. Cir. 1996); see Watt v. Energy Action Educ. 
Found., 454 U.S. 151, 160 (1981).  Because the Navajo Nation’s contaminated 
land is the “object of the action (or forgone action) at issue . . . there should be 
little question that the action or inaction has caused [the Nation] injury.”  See 
Sierra Club v. EPA, 292 F.3d 895, 900 (D.C. Cir. 2002) (citing Lujan, 504 U.S. at 
561-62). 
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III. The District Court Erred In Allowing The Government To Proceed 
With A Counterclaim Under RCRA’s “Citizen Suit” Provision. 

 The district court’s refusal to dismiss Defendants’ RCRA “citizen suit” 

counterclaim also was error.  See JA2.  As outlined above, the federal 

government’s authority to enforce RCRA’s solid waste provisions is carefully 

delineated and limited.  Allowing “citizen suit” claims by federal agencies would 

allow the government to circumvent those statutory limits, contrary to 

congressional intent and the statutory text.  In addition, the conditional allegations 

in Defendants’ counterclaim fail to state a claim under the pleading standard of 

Ashcroft v. Iqbal, 556 U.S. 662 (2009). 

 The government is only authorized to address the disposal of solid waste on 

tribal land, like the TCOD, under its RCRA § 7003 endangerment authority, 42 

U.S.C. § 6973, which expressly provides that EPA may bring an action “on behalf 

of the United States” to abate or correct an endangerment “upon receipt of 

evidence” that the past disposal of solid waste is contributing to an endangerment.  

EPA has not invoked that express authority, however. 

Instead, Defendants’ counterclaim, asserted by the United States and all 

other agency Defendants except EPA, purports to assert an endangerment claim 

under RCRA section 7002, the “citizen suit” provision, 42 U.S.C. § 6972.  That 

provision states that “any person may commence a civil action in his own behalf” 

“against any person (including (a) the United States, and (b) any other 
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governmental instrumentality or agency . . . )” for violations of RCRA 

requirements or to abate or correct an endangerment under, or against EPA for  

failure to perform a non-discretionary duty.  Id. § 6972(a)(1)(A) & (1)(B), (2) 

(emphasis added).  The express statement that “any person” “against” which a 

RCRA citizen suit may be filed “include[s]” the United States, whereas the “any 

person” that “may commence” a citizen suit is not so qualified, conforms to 

RCRA’s overall enforcement scheme and reflects congressional intent that the 

federal government is among those who can be sued in a RCRA citizen suit but is 

not among those eligible to commence a citizen suit. 

 Indeed, this Court and others have long recognized that the citizen suit 

provisions in RCRA and other environmental laws are intended to allow “private 

attorneys general” to enforce those laws when the federal government has failed to 

do so.  See, e.g., Natural Resources Defense Council, Inc. v. Train,  510 F.2d 692, 

699-700 (D.C. Cir. 1975) (Citizen suit provision in Clear Air Act “was designed to 

provide a procedure permitting any citizen to bring an action directly against 

polluters . . . or against the Administrator [of EPA] grounded on his failure to 

discharge his duty to enforce the statute against polluters.”); United States v. Stone 

Container Corp., 196 F.3d 1066, 1070 (9th Cir. 1999) (“As the Supreme Court has 

emphasized, Congress’s intent was to encourage citizens suits only ‘if Federal, 

State, and local agencies fail to exercise their enforcement responsibility.’”) 
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(quoting Gwaltney of Smithfield, Ltd. v. Chesapeake Bay Found, Inc., 484 U.S. 49, 

60 (1987)).  As RCRA’s notice and delay provisions also reflect, RCRA citizen 

suits “are only intended to allow private attorneys general to fill the gaps in public 

enforcement endeavors, and are oftentimes conditioned upon the failure of federal 

and state officials to exercise their own enforcement responsibilities.”  Kara 

Holding Corp. v. Getty Petroleum, 67 F. Supp. 2d 302, 307 (S.D.N.Y. 1999). 

 Given this recognized purpose of citizen suits as well as RCRA’s overall 

scheme of limited federal enforcement, it is untenable to conclude that when, as 

here, EPA is unable or unwilling to assert an endangerment claim under the 

authority expressly conferred by RCRA § 6973, Congress nonetheless intended 

that any other federal agency can assert such a claim under RCRA’s “citizen suit” 

provision.  Under that approach, any federal agency also could file a solid waste 

enforcement claim without restriction under RCRA’s “citizen suit” provision, even 

though Congress specifically restricted EPA’s authority to file such claims as part 

of RCRA’s overall enforcement scheme – and EPA has no authority to file such a 

claim on tribal land like the TCOD, see pp. 50-51. 

 Congress, long after first enacting RCRA’s citizen suit language quoted 

above (i.e., “against any person (including (a) the United States. . . .” ) in 1976, and 

after using that exact same language when it authorized citizen endangerment 

claims in 1984 (initially only citizen enforcement claims were permitted), amended 
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RCRA’s general definition of “person” in 1992 to include federal agencies.  That 

amendment cannot justify Defendants’ “citizen suit” counterclaim, however, given 

the specific language of RCRA § 6973 “including” the United States as a person 

against whom a citizen suit may be brought but not a person who may commence 

such a suit.  See New Process Steel, L.P. v. NLRB, 130 S.Ct. 2635 (2010) (statute 

should be interpreted to give meaningful effect to all of its terms); Crooker v. 

Bureau of Alcohol, Tobacco & Firearms, 670 F.2d 1051, 178 n.2 (D.C. Cir. 1981) 

(specific statutory provision or definition controls over a more general one). 

Instead, the 1992 change to RCRA’s general definition of “person” was for 

the specific purpose of reversing court decisions holding that Congress’ inclusion 

of the United States in the definition of “person” for purpose of being sued under 

RCRA’s citizen suit provision was not sufficient to waive the federal government’s 

sovereign immunity for punitive civil penalties.  See Dep’t of Energy v. Ohio, 503 

U.S. 607 (1992).  Congress then amended RCRA to make clear in section 6001 

(“Application of federal, State, and local law to Federal facilities”) that it intended 

to waive the United States’ sovereign immunity for all purposes.  See, e.g., H.R. 

REP. NO. 102-111, at 5-6 (1991).  In connection with that amendment, Congress 

also modified RCRA’s general definition of “person.” 

  The upshot is that by including the United States in the definition of 

“person” in section 1004(15), Congress did not intend to include the United States 
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as a “person” for all purposes under RCRA.  Strict adherence to the statutory 

definition in section 1004(15) would render language in section 7002 (i.e., 

“including the United States”) meaningless. 

 Defendants’ citizen suit counterclaim is also legally deficient because it 

contains only conditional allegations that do not actually allege an endangerment.  

The counterclaim alleges that “[t]o the extent that either EPNG or the Navajo 

Nation establishes, as alleged in their complaints, that solid or hazardous waste [at 

one of the relevant sites] may present an imminent and substantial endangerment to 

health or the environment, then EPNG is liable under [RCRA] section 

7002(a)(1)(B), 42 U.S.C. 6972(a)(1)(B). . . .” (emphasis added).  This allegation 

fails to satisfy the requirement of FED. R. CIV. P. 8 (a)(2) that a complaint must 

contain “a short and plain statement of the claim showing that the pleader is 

entitled to relief.”  FED. R. CIV. P. 8(a)(2) (emphasis added). As the Supreme Court 

instructed in Iqbal: 

[W]here the well-pleaded facts do not permit the court to infer more 

than the mere possibility of misconduct, the complaint has alleged – 

but has not “show[n]” – that the pleader is entitled to relief. 

556 U.S. at 679 (quoting FED. R. CIV. P. 8(a)(2)).  Here, the government’s 

counterclaim does not “show” that the government is entitled to relief for any 

RCRA endangerment.  Instead, the counterclaim does no more than allege “the 
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mere possibility of misconduct” on the part of EPNG – “if” EPNG establishes its 

RCRA endangerment claim. 

 At bottom, if EPA does not have the “evidence” of an endangerment that is 

necessary for it to file an endangerment claim under the express authority of 

RCRA § 6973, and if the other federal Defendants also cannot directly allege an 

endangerment for purposes of their purported “citizen suit” counterclaim, then the 

government cannot pursue an endangerment claim.  See JA406-JA410 (RI/FS 

Workplan summary of numerous prior studies finding “no immediate risks,” or 

endangerment, from soil, air subsurface vapors, surface water, groundwater or 

crops at and around the TCOD). 

 Defendants’ “citizen suit” counterclaim is legally deficient and should be 

precluded.  The district court erred in failing to dismiss it. 

CONCLUSION 

For the foregoing reasons, this Court should reverse the district court’s final 

order dismissing with prejudice the RCRA claims alleged in Count II of EPNG’s 

amended complaint, preclude Defendants from asserting a RCRA citizen suit 

claim, and remand this case for adjudication of Appellants’ RCRA claims. 
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