
 

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF WISCONSIN 

SAYBROOK TAX EXEMPT INVESTORS, 
LLC, and LDF ACQUISITION, LLC, 
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v. 
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No. 12-cv-255-wmc 

Judge William M. Conley  

 

 
SAYBROOK’S OPENING BRIEF ON SUBJECT-MATTER JURISDICTION 

The Lake of the Torches Economic Development Corporation (“EDC”) is a corporation 

chartered under the laws of the Lac du Flambeau Band of Lake Superior Chippewa Indians.  

EDC has reneged on its obligation to repay $50 million in bonds (the “Bonds”) plus interest to 

Plaintiffs Saybrook Tax Exempt Investors, LLC, and LDF Acquisition, LLC (together 

“Saybrook”).   

Saybrook filed this lawsuit on April 9, 2012, to recover the benefit of its bargain with 

EDC or, alternatively, to recover damages for the harm caused by the defendants’ misconduct.  

(Dkt. No. 1 (“Compl.”).)  First, however, there is a jurisdictional issue to resolve.  Saybrook’s 

claims arise exclusively under state law, and some of EDC’s sovereign immunity waivers apply 

in Wisconsin state court “only in the event[] the . . . federal court fails to exercise jurisdiction.”1  

(See, e.g., Compl. ¶ 33.)  EDC has argued in the past that it has defenses to Saybrook’s claims 

under the Indian Gaming Regulatory Act (“IGRA”), 25 U.S.C. § 2701 et seq.  (See EDC’s Mem. 

                                                 
1 Accordingly, Saybrook has also filed an action in Wisconsin state court.  Saybrook Tax Exempt 
Investors, LLC, et al. v. Lac Du Flambeau Band of Lake Superior Chippewa Indians et al., 12-
cv-187 (Cir. Ct. Waukesha Cnty. filed Jan. 16, 2012).  That action is currently stayed by 
agreement of the parties pending a decision by this Court regarding subject-matter jurisdiction.  
See Ex. A (May 3, 2012 Agreed Order). 
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in Supp. of Mot. to Dismiss Pls.’ First Am. Compl. at 12-35, Wells Fargo Bank, N.A. v. Lake of 

the Torches Econ. Dev. Corp., 09-cv-768-rtr (W.D. Wis. Feb. 17, 2012) (ECF No. 102).)  Some 

courts (wrongly, in Saybrook’s view) have exercised federal-question jurisdiction over state-law 

claims that may implicate IGRA. 

Whether Saybrook’s Complaint properly invokes federal-question jurisdiction is a matter 

for this Court to decide, but Saybrook is duty-bound to inform the Court of its concern that 

federal-question jurisdiction may not lie over state-law claims that may provoke defenses based 

on IGRA.  Although there is no dispositive authority in this Circuit, exercising federal-question 

jurisdiction over such claims appears inconsistent with the well-pleaded complaint rule, a 

mandatory screen on federal-question jurisdiction.  Therefore, the parties’ dispute in all 

likelihood belongs in state court. 

I. FACTUAL BACKGROUND 

Roughly two years after accepting a loan of nearly $50 million from Saybrook, EDC 

breached its obligation to repay that loan.  In doing so, EDC repudiated numerous statements that 

it made to Saybrook in connection with the sale of the Bonds.  Defendants Godfrey & Kahn, 

S.C., Stifel, Nicolaus & Company, Inc., and Stifel Financial Corp. made false statements of their 

own.  (Compl. at 1.)  To protect its investors, Saybrook brought suit under state law against all of 

the defendants.  (See Compl. ¶¶ 97-275 (asserting claims for breach of the bonds, unjust 

enrichment, conversion, state-law securities fraud, statutory misrepresentation, intentional 

misrepresentation, negligent misrepresentation, rescission based on misrepresentation, rescission 

based on mutual mistake, breach of implied warranty of validity, breach of implied warranty of 

title, and legal malpractice)). 

EDC, a tribal entity, defended its repudiation of its debt by arguing that it never validly 

waived its immunity from suit.  But there is no dispute that when seeking $50 million, EDC at 
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least purported to waive its sovereign immunity on at least six occasions in numerous documents 

associated with the sale of the Bonds.  For example, in the Bonds, EDC “expressly submit[ted] to 

and consent[ed] to the jurisdiction of the United States District Court for the Western District of 

Wisconsin.”  (Compl. ¶ 33.)  Several other documents contain similarly explicit sovereign 

immunity waivers.  (See, e.g., Compl. ¶¶ 34-39 (identifying waivers in the Limited Offering 

Memorandum, Bond Resolution, Bond Purchase Agreement, Issuer Opinion Letter, and the 

Bond Counsel Opinion Letter).) 

Despite EDC’s myriad waivers, Saybrook anticipates that EDC will assert defenses based 

in part upon provisions of IGRA.  In the previous lawsuit brought to enforce the terms of an 

Indenture that provided a mechanism for repaying the Bonds, EDC obtained a ruling that the 

Indenture was a void “management contract” under regulations issued pursuant to IGRA and 

thus could not waive EDC’s sovereign immunity.  Wells Fargo Bank, N.A. v. Lake of the Torches 

Econ. Dev. Corp., 677 F. Supp. 2d 1056, 1060-61 (W.D. Wis. 2010).2  EDC also took the 

position that it need not repay its debt to Saybrook because the Bonds and other documents 

associated with the sale of the Bonds are void under IGRA.  (Compl. ¶¶ 48-49.) 

As discussed infra Part II, a few courts have indicated that the nature of EDC’s 

anticipated defense is sufficient to confer federal-question jurisdiction.  Saybrook believes that 

those cases have been wrongly decided.   

II. DISCUSSION 

A federal court may exercise subject-matter jurisdiction on two principal grounds.  See 

Arbaugh v. Y & H Corp., 546 U.S. 500, 513 (2006).  The first ground is diversity of citizenship.  

28 U.S.C. § 1332.  To invoke diversity jurisdiction, no plaintiff may be a citizen of the same 

                                                 
2 Wells Fargo voluntarily dismissed its lawsuit against EDC on remand from the Seventh Circuit 
to allow the real parties in interest to prosecute the claims at issue.  (See Compl. ¶ 52.) 
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state as any defendant.  Strawbridge et al. v. Curtiss et al., 7 U.S. (3 Cranch) 267, 267-68 (1806).  

Federal-question jurisdiction exists over cases “arising under” the Constitution, laws, or treaties 

of the United States.  28 U.S.C. § 1331.  Neither ground for federal jurisdiction appears to exist. 

A. Diversity Jurisdiction Does Not Exist Because There Is Not Complete 
Diversity Of Citizenship Between All Plaintiffs And All Defendants 

For diversity jurisdiction to properly lie under 28 U.S.C. § 1332, the parties must be 

completely diverse—that is, no plaintiff may be a citizen of the same state as any defendant.  

Strawbridge, 7 U.S. (3 Cranch) at 267-68; Schur v. L.A. Weight Loss Ctrs., Inc., 577 F.3d 752, 

758 (7th Cir. 2009). 

In this case, diversity jurisdiction cannot be maintained.  Defendants EDC and Godfrey & 

Kahn, S.C., are citizens of Wisconsin.  See Wells Fargo Bank, N.A. v. Lake of the Torches Econ. 

Dev. Corp., 658 F.3d 684, 692-94 (7th Cir. 2011) (EDC is a citizen of Wisconsin); Saecker v. 

Thorie, 234 F.3d 1010, 1012-13 (7th Cir. 2000) (a service corporation organized under 

Wisconsin law is a citizen of Wisconsin); (Compl. ¶ 6 (alleging that Godfrey & Kahn is a service 

corporation organized under the laws of Wisconsin with its principal place of business in that 

state)).  Plaintiff LDF Acquisition, LLC, the purchaser of the Bonds, is also a Wisconsin citizen 

because it has investor members who are Wisconsin citizens. (Compl. ¶ 1 (alleging that LDF 

Acquisition, LLC, has at least one member who is a Wisconsin citizen)); White Pearl Inversiones 

S.A. (Uruguay) v. Cemusa, Inc., 647 F.3d 684, 686 (7th Cir. 2011) (“If even one investor in an 

LP or LLC has the same citizenship as any party on the other side of the litigation, complete 

diversity is missing . . . .”).  Because Wisconsin citizens are on both sides of this lawsuit, 

complete diversity is lacking.   

B. Federal-Question Jurisdiction Cannot Be Maintained Because the Complaint 
Does Not Satisfy the Well-Pleaded Complaint Rule 

Saybrook’s Complaint pleads causes of action based solely on Wisconsin state law:  
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breach of contract, unjust enrichment, conversion, state law securities fraud, misrepresentation, 

rescission, breach of implied warranties, and legal malpractice.  (See Compl. ¶¶ 97-275.)  Under 

the well-pleaded complaint rule, such claims would appear not to give rise to federal-question 

jurisdiction.  Federal-question jurisdiction is not created by the mere possibility that a defendant 

may raise a defense based on IGRA or its regulations.  Iowa Mgmt. & Consultants, Inc. v. Sac & 

Fox Tribe of the Miss. in Iowa, 207 F.3d 488, 489 (8th Cir. 2000) (so holding).3   

The well-pleaded complaint rule is mandatory, and its strictures cannot be satisfied by 

reframing a defense to Saybrook’s breach-of-bond count as an element of Saybrook’s claim.  

The rule applies even though IGRA and its regulations have been described as setting forth an 

“extensive” regulatory regime, because the well-pleaded complaint rule is by its terms 

unconcerned with the extent of federal regulations.  Finally, the doctrine of complete preemption, 

a rarely-invoked refinement to the well-pleaded complaint rule, cannot apply.  The ability to 

bring suit under federal law is an element of complete preemption, and IGRA furnishes no such 

right.   

1. Under the Well-Pleaded Complaint Rule, an IGRA-Based 
Defense Cannot Serve as a Predicate for Jurisdiction 

The well-pleaded complaint rule provides that federal jurisdiction cannot be invoked 

based solely on “a defense that [the] defendant may raise.”  13D Charles Alan Wright et al., 

FEDERAL PRACTICE & PROCEDURE § 3566 at 267 (3d ed. 2008). 

The well-pleaded complaint rule is a limit on the seemingly broad grant of federal 

jurisdiction in 28 U.S.C. § 1331.  Moran v. Rush Prudential HMO, Inc., 230 F.3d 959, 966 (7th 

Cir. 2000).  The rule provides that federal-question jurisdiction cannot be invoked unless “the 

plaintiff’s statement of his own cause of action shows that it is based upon federal law.”  Vaden 

                                                 
3  Moreover, the possible existence of a tribal sovereign immunity defense is insufficient to 
confer federal-question jurisdiction.  Okla. Tax Comm’n v. Graham, 489 U.S. 838, 841 (1989). 
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v. Discover Bank, 556 U.S. 49, 60 (2009) (emphasis added) (brackets and quotation marks 

omitted); Louisville & Nashville R.R. Co. v. Mottley, 211 U.S. 149, 152 (1908) (holding that a 

complaint did not invoke federal-question jurisdiction where the parties to a contract disputed 

whether the contract was invalidated by a federal law).  In other words, the nature of the 

plaintiff’s claim rather than the character of any defense drives the federal-question inquiry.  

Thurston Motor Lines, Inc. v. Jordan K. Rand, Ltd., 460 U.S. 533, 535 (1983) (reminding that 

the Court “long ago settled” that precise point).   

The well-pleaded complaint rule is so foundational that it applies even when a federal 

defense is the only matter “truly at issue.”  Caterpillar Inc. v. Williams, 482 U.S. 386, 393 (1987) 

(fact that individual contracts were preempted by federal labor law did not give rise to federal 

question jurisdiction).  And the rule is as ironclad as it is longstanding:  “[S]ince 1887 it has been 

settled law that a case may not be removed to federal court on the basis of a federal defense . . . 

even if the defense is anticipated in the plaintiff’s complaint.”  Franchise Tax Bd. of State of Cal. 

v. Constr. Laborers Vacation Trust for S. Cal., 463 U.S. 1, 14 (1983); see also Nelson v. Stewart, 

422 F.3d 463, 466 (7th Cir. 2005) (collecting and describing the Supreme Court’s case law in 

this realm). 

In keeping with this case law, many courts have held that state-law claims that may 

prompt an IGRA-based defense nonetheless do not give rise to federal-question jurisdiction.  See 

Iowa Mgmt., 207 F.3d at 489 (holding that, because of the well-pleaded complaint rule, a 

plaintiff’s “anticipatory contention that [a] Tribe may invoke the provisions of IGRA as a 

defense is insufficient to confer federal question jurisdiction”); Rumsey Indian Rancheria of 

Wintun Indians of Cal. v. Dickstein, No. 2:07-cv-02412-GEB-EFB, 2008 WL 648451, at *6 

(E.D. Cal. Mar. 5, 2008) (no federal-question jurisdiction over state-law contract dispute that 

allegedly implicated IGRA); Burdett v. Harrah’s Kan. Casino Corp., 260 F. Supp. 2d 1109, 
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1115-16 (D. Kan. 2003) (“The fact that plaintiff’s claims may require the Court to decide federal 

legal questions under the IGRA is not sufficient, standing alone, to demonstrate the existence of 

federal question jurisdiction.”); Whiteco Metrocom Div. of Whiteco Indus., Inc. v. Yankton Sioux 

Tribe, 902 F. Supp. 199, 202 (D.S.D. 1995) (rejecting the argument that “federal question 

jurisdiction exists for any contract dispute under [IGRA]”).  See also Runyan v. River Rock 

Entm’t Auth., No. C 08-1924 VRW, 2008 WL 3382783, at *3-5 (N.D. Cal. Aug. 8, 2008) 

(holding that the complete-preemption corollary to the well-pleaded complaint rule did not 

apply).4 

In Saybrook’s view, cases that decline to exercise federal-question jurisdiction over 

claims that may implicate IGRA follow the Supreme Court’s long-established holdings on the 

limits of federal-question jurisdiction and therefore should be followed in this case. 

2. The Well-Pleaded Complaint Rule Cannot Be Satisfied By 
Reframing a Defense as an Element of Saybrook’s Breach-of-
Bond Count against EDC 

EDC may assert that the well-pleaded complaint rule is met because the validity of the 

Bonds is an element of Saybrook’s breach-of-bond count.  If Saybrook is unable to prove the 

validity of the Bonds, the argument goes, its claims fail.  A decision by the U.S. District Court 

for the Eastern District of Wisconsin employed that precise analytical approach—reframing a 

defense to a breach-of-contract claim (invalidity) as an element of that claim (validity).  Wells 

Fargo Bank, N.A. v. Sokaogon Chippewa Cmty. (Mole Lake Band of Lake Superior Chippewa 

                                                 
4 Other courts, often with no discussion of the well-pleaded complaint rule, have exercised 
federal-question jurisdiction over state-law claims that implicate IGRA.  See, e.g., Abdo v. Fort 
Randall Casino, 957 F. Supp. 1111, 1114 (D.S.D. 1997) (concluding that jurisdiction was 
proper, among other reasons, because the parties disputed whether the plaintiff’s contract was an 
unapproved management contract under IGRA); Calvello v. Yankton Sioux Tribe, 899 F. Supp. 
431, 435 (D.S.D. 1995) (federal question jurisdiction where defendant contended that contract 
was a management contract); Willis v. Fordice, 850 F. Supp. 523, 530 (S.D. Miss. 1994) 
(jurisdiction proper where the “suit requires the Court to interpret the provisions of the IGRA”).   
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Indians), 787 F. Supp. 2d 867, 874 (E.D. Wis. 2011) (“Mole Lake”).  In Mole Lake, the issue was 

whether an indenture was valid under IGRA and its regulations.  The district court found that 

issue dispositive on the existence of federal-question jurisdiction:  

The “management contract” issue underlies Wells Fargo’s claim that the Tribe 
breached the Indenture.  To prevail on that claim Wells Fargo must prove the 
Indenture is a valid contract.  Wells Fargo bears the burden of proving each 
element of its claim—and one element of its claim for breach of the Indenture is 
that the Tribe entered into a valid contract.  The determination whether Wells 
Fargo can establish that element requires the application of federal law. 
 

Id. (citations omitted).  In other words, because IGRA would determine whether the contract was 

valid, the Mole Lake Court determined that it had federal-question jurisdiction.   

In Saybrook’s view, the Mole Lake Court’s analysis cannot be reconciled with the 

Supreme Court’s seminal decision in Mottley, 211 U.S. 149.  That case raised essentially the 

identical issue:  whether the possibility that federal law invalidated a contract gave rise to 

federal-question jurisdiction.  The Supreme Court answered in the negative.  See id. at 151-52. 

In Mottley, the plaintiffs sued in federal court to enforce a contract with a defendant 

railroad.  Under the contract, the plaintiffs had been promised free railroad passes throughout 

their lives.  The defendant breached, asserting that the contract was void under the Hepburn Act 

of 1906.  The plaintiffs’ complaint maintained that the law did not invalidate the contract and 

that, if it did, the law was unconstitutional.  Mottley, 211 U.S. at 150; see also 34 Stat. at 584-85 

(1906) (prohibiting free passes).  The Supreme Court, however, stopped short of the merits.  The 

Court held that it lacked jurisdiction, offering its now-familiar refrain that federal-question 

jurisdiction is not created by an anticipated federal defense.  Mottley, 211 U.S. at 152 (the 

likelihood that “in the course of the litigation, a question under the Constitution would arise, 

[does] not show that the suit . . . arises under the Constitution”).  And although the issues raised 

by the Mottleys were sufficiently important that the Supreme Court ultimately resolved them, the 

Court waited three years until the case followed its proper course through state court.  See 
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Louisville & Nashville R.R. Co. v. Mottley, 219 U.S. 467, 475-78 (1911) (Harlan, J.) (ruling that 

enforcing the parties’ contract would have undermined the Hepburn Act’s purpose).   

The Mole Lake Court’s conception of an invalidity defense as an element of a well-

pleaded state claim is not just at apparent odds with the Supreme Court’s decision in Mottley.  It 

also is inconsistent with Wisconsin law.  A valid contract is an element of a breach of contract 

action, but invalidity is a defense that the defendant must raise or risk waiving.  E.g., State v. 

Conway, 148 N.W.2d 721, 725 (Wis. 1967) (“Essentially, for the first time on appeal the 

defendants are challenging the validity of a contract . . .  [D]efendants would have the burden of 

proof on this issue.”); 17B C.J.S. Contracts § 891 (2011) (“The defense of the invalidity of a 

contract or that a contract is void ab initio is an affirmative defense . . . .”); see also R. Connor 

Co. v. Olson, 115 N.W. 811, 813 (Wis. 1908) (a bond securing repayment is a contract). 

In sum, conceiving of EDC’s likely IGRA defense as an element of Saybrook’s breach-

of-bond claim is not a legitimate basis for avoiding the requirements of the well-pleaded 

complaint rule. 

3. The Well-Pleaded Complaint Rule Applies Even Though Some 
Courts Have Characterized IGRA as Setting Forth an 
“Extensive” Regulatory Regime 

EDC has argued in the past that federal-question jurisdiction exists by virtue of the 

breadth of IGRA’s regulatory scheme.  (See EDC’s Mem. in Supp. of Mot. to Dismiss Pls.’ First 

Am. Compl. at 48-49, Wells Fargo Bank, N.A. v. Lake of the Torches Econ. Dev. Corp., 09-cv-

768-rtr (W.D. Wis. Feb. 17, 2012) (ECF No. 102).)  By its terms, however, the well-pleaded 

complaint rule is not dependent on the nature or extent of the regulations raised as a defense to a 

plaintiff’s pleaded state law claims. 

Numerous cases illustrate the point that the well-pleaded complaint rule’s applicability 

does not turn on the extent of a federal regulatory regime.  The Seventh Circuit, for instance, has 
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refused to extend federal-question jurisdiction to state-law tort claims involving an airline crash 

despite “national regulation of many aspects of air travel.”  Bennett v. Southwest Airlines Co., 

484 F.3d 907, 912 (7th Cir. 2007) (Easterbrook, C.J.).  Other circuits agree on this principle.  

See, e.g., City of Rome, N.Y. v. Verizon Commc’ns Inc., 362 F.3d 168, 175-76, 178 (2d Cir. 2004) 

(no federal-question jurisdiction over state-law claim that required resolution of a “substantial 

question” related to the Telecommunications Act of 1996); Uroplasty, Inc. v. Advanced 

Uroscience, Inc., 239 F.3d 1277, 1279-80 (Fed. Cir. 2001) (no federal-question jurisdiction 

under Patent Act for state-law claims related to preparation and filing of a patent); Strong v. 

Telectronics Pacing Sys., Inc., 78 F.3d 256, 259-60 (6th Cir. 1996) (preemption of state-law 

claims under the Medical Device Amendments to the FDCA does not present a federal question).  

Indeed, the Supreme Court has applied the well-pleaded complaint rule even in highly regulated 

areas such as the Employee Retirement Income Security Act, Franchise Tax Bd., 463 U.S. at 14, 

and interstate transportation, Mottley, 211 U.S. at 152.  The argument for extending different 

treatment to IGRA is not self-evident.   

Nonetheless, some courts have exercised federal-question jurisdiction over state-law 

claims that implicate IGRA by relying upon the extensive nature of IGRA’s regulatory regime.  

See Gaming World Int’l, Ltd. v. White Earth Band of Chippewa Indians, 317 F.3d 840, 847 (8th 

Cir. 2003) (distinguishing between “ordinary contract disputes involving Indian tribes” and 

“those raising issues in an area of extensive federal regulation”); Mole Lake, 787 F. Supp. 2d at 

875 (approving the distinction relied upon in Gaming World and reasoning that “Wells Fargo’s 

claim for breach of the Indenture does not present a routine contract dispute, but rather a specific 

issue under a highly regulated area of federal law”).5  The Eleventh Circuit also held that, where 

                                                 
5 In Gaming World, the Eighth Circuit also founded jurisdiction on a challenge to tribal court 
jurisdiction.  See 317 F.3d at 848; see also Nat’l Farmers Union Ins. Cos. v. Crow Tribe of 
Indians, 471 U.S. 845, 852-53 (1985).  That matter is not at issue here.  Further, and as noted 
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there is a dispute under a contract that is a management contract, IGRA and NIGC regulations 

are incorporated into the contract by operation of law and thereby confer federal-question 

jurisdiction.  Tamiami Partners, Ltd. v. Miccosukee Tribe of Indians of Fla., 63 F.3d 1030, 1047 

(11th Cir. 1995).6   

In Saybrook’s view, the better-reasoned cases are those that refuse to extend federal-

question jurisdiction based on the extent of the federal regulatory scheme raised as a defense.  

The well-pleaded complaint rule comprises the first step in a court’s federal-question jurisdiction 

inquiry:  “[o]nly if the federal matter is presented in [a well-pleaded] complaint should it then be 

necessary to assess” other requirements for federal-question jurisdiction under 28 U.S.C. § 1331.  

Wright et al., supra, § 3566 at 261.  The rule cannot be sidestepped simply because the federal 

defenses in this case may, in EDC’s estimation, loom large. 

4. The Complete-Preemption Doctrine Does Not Apply 

Finally, EDC may contend that “complete preemption,” a refinement to the well-pleaded 

complaint rule, confers federal-question jurisdiction.  This doctrine cannot apply in this case 

because IGRA does not create a pertinent cause of action.   

The complete preemption doctrine provides that “if federal law so occupies the field that 

it is impossible even to frame a claim under state law, then the case arises under federal law.”  

Ceres Terminals, Inc. v. Indus. Comm’n of Ill., 53 F.3d 183, 185 (7th Cir. 1995) (Easterbrook, J.) 

                                                                                                                                                             
above, the Eighth Circuit has also held that federal-question jurisdiction does not extend to a 
contract dispute in which the defendant contends that the contract is made void by IGRA.  Iowa 
Mgmt., 207 F.3d at 489.  

6 In Tamiami Partners, there was no dispute that the contract at issue was a management 
contract.  In addition, Tamiami Partners’ suggestion that IGRA is incorporated into gaming 
contracts such that federal-question jurisdiction may lie is incorrect, because Congress 
considered which causes of action to include in IGRA and conferred no individual right of 
action.  See Empire Healthchoice Assur., Inc. v. McVeigh, 547 U.S. 677, 693-96 (2006) 
(discussing the narrow circumstances under which contract claims may confer federal-question 
where Congress so intended). 

Case: 3:12-cv-00255-wmc   Document #: 34   Filed: 05/29/12   Page 11 of 15



 

12 

(explaining that the name of the doctrine “misleads”).  The Supreme Court has applied the 

doctrine sparingly, limiting it to certain categories of claims such as those arising under ERISA, 

the LMRA, and the National Bank Act.  Beneficial Nat’l Bank v. Anderson, 539 U.S. 1, 8, 10-11 

(2003).   

A precondition for complete preemption is that federal law must both completely preempt 

state law and provide an exclusive cause of action.  Anderson, 539 U.S. at 8 (2003) (“In the . . . 

categories of cases where this Court has found complete pre-emption . . . the federal statutes at 

issue provided the exclusive cause of action for the claim asserted and also set forth procedures 

and remedies governing that cause of action.”); Rogers v. Tyson Foods, Inc., 308 F.3d 785, 788 

(7th Cir. 2002) (“[T]he ability to bring suit under federal law is an element of complete 

preemption.”) (brackets and quotation marks omitted); King v. Marriott Int’l, Inc., 337 F.3d 421, 

425 (4th Cir. 2003) (a federal cause of action is a “vital feature” of complete preemption). 

Although one court has applied the complete-preemption corollary to claims that interfere 

with tribal governance of gaming, Gaming Corp. of Am. v. Dorsey & Whitney, 88 F.3d 536, 543-

47 (8th Cir. 1996), that decision cannot be squared with the Seventh Circuit’s approach to 

complete preemption.  The court in Gaming Corp. bypassed the critical issue of whether federal 

law provided an exclusive right of action.  The Seventh Circuit has noted this feature of Eighth 

Circuit law and does not follow it.  Rogers, 308 F.3d at 788 (explaining that “[m]ost circuits” 

share the Seventh Circuit’s view that “the existence of a private right of action under federal law 

is an antecedent of complete preemption”). 

Here, IGRA furnishes no right of action that could apply to any of Saybrook’s claims.  

Davids v. Coyhis, 869 F. Supp. 1401, 1410 (E.D. Wis. 1994) (“IGRA’s specific grant of federal 

jurisdiction for certain types of actions indicates that Congress intended to limit federal 

jurisdiction to those instances.”).  Only Tribes, States, and the federal government can bring suit 
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under IGRA, and then only to enforce statutory provisions related to gaming compacts.  25 

U.S.C. § 2710(d)(7)(A)(i)-(iii).  Given Congress’s decision to omit a cause of action in the 

statutory scheme and the absence of “rights-creating” language, a cause of action cannot be 

implied.  See, e.g., Gonzaga Univ. v. Doe, 536 U.S. 273, 287 (2002).  Moreover, the federal 

regulation that EDC would rely upon to void the documents that contain EDC’s sovereign-

immunity waivers, 25 C.F.R. § 533.7, cannot by itself create a private right of action for 

Saybrook or EDC.  Alexander v. Sandoval, 532 U.S. 275, 291 (2001) (“Language in a regulation 

. . . may not create a right that Congress has not.”). 

Because IGRA furnishes no pertinent right of action, the complete-preemption doctrine 

does not apply in this case.  In its absence, the well-pleaded complaint rule appears to preclude 

federal-question jurisdiction. 

III. CONCLUSION 

Although there is case law that suggests otherwise, Saybrook’s Complaint does not 

appear to make allegations sufficient to confer federal subject-matter jurisdiction.  The parties 

are not completely diverse, and no federal question supports jurisdiction.  Thus, Saybrook 

believes that Wisconsin state court furnishes the proper forum for adjudicating the parties’ 

dispute. 
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