
IN THE UNITED STATES DISTRICT COURT  
FOR THE WESTERN DISTRICT OF WISCONSIN 

______________________________________________________________________________ 
 
LAC COURTE OREILLES BAND OF LAKE 
SUPERIOR CHIPPEWA INDIANS, RED CLIFF 
BAND OF LAKE SUPERIOR CHIPPEWA INDIANS; 
SOKAOGON CHIPPEWA INDIAN COMMUNITY, 
MOLE LAKE BAND OF WISCONSIN; ST. CROIX 
CHIPPEWA INDIANS OF WISCONSIN; BAD 
RIVER BAND OF THE LAKE SUPERIOR CHIPPEWA 
INDIANS; and LAC DU FLAMBEAU BAND OF LAKE 
SUPERIOR CHIPPEWA INDIANS, 
 

Plaintiffs, 
v.          Case No. 74-C-313-C 
 
STATE OF WISCONSIN, WISCONSIN NATURAL 
RESOURCES BOARD; CATHY STEPP; 
KURT THIEDE; and TIM LAWHERN, 
 

  Defendants.      
______________________________________________________________________________ 
 

RESPONSE TO THE DEFENDANTS’ MOTION TO STRIKE 
______________________________________________________________________________ 
 
 On Monday, December 10, 2012, the Defendants filed a flood of papers with this Court, 

both before and after the Court-imposed 12 p.m. deadline.  One of the documents filed was a 

Motion to Strike Plaintiffs’ Claim Based Upon the ‘Other Liberalization Amendment’ Of the 

Parties’ 2011 Stipulation.  In this motion and the supporting brief, the Defendants claim that 

there is no need for an evidentiary hearing in this matter.  Defendant’s Brief at 2 (“This brief . . . 

will demonstrate . . . that Plaintiffs’ claims should be dismissed without an evidentiary hearing”).  

They argue that the Great Lakes Indian Fish & Wildlife Commission (“Commission”) had no 

authority to issue Commission Order 2012-05, and therefore, the Plaintiffs’ motion for a 

preliminary injunction must be denied. 
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In a November 28, 2012 conference call, however, this Court scheduled a hearing in this 

matter.  The Court informed the parties that they could argue or present evidence at the hearing.  

Transcript of Nov. 28, 2012 hearing at p. 16 (Court:  “…I think it’s necessary to schedule some 

sort of hearing in person.  It’s up to the parties whether they want to put in any evidence or not”) 

(Docket No. 245).  Nothing the State has filed should change this ruling.  A Rule 12(f) motion to 

strike is only permissible if “a pleading  . . . [is] redundant, immaterial, impertinent, or 

scandalous.”  The State has not alleged any of these factors exist, and they do not. 

Even if this were the proper procedure, the State’s motion must be rejected.  First, the 

State’s original Motion to Enforce the Prohibition on Shining Deer (“Motion to Enforce”), 

contains no discussion of Commission Order 2012-05.  In its Brief in Opposition to the 

Plaintiffs’ Motion for Injunctive Relief and In Support of Defendants’ Motion to Strike, the State 

-- for the first time in this Court -- lays out its interpretation of the stipulations filed with this 

Court and claims that the “other liberalization” amendment procedure cannot be used to amend 

the final judgment in the Deer Trial.  This argument could and should have been included in the 

State’s Motion to Enforce; it should not have appeared for the first time in a responsive filing 

with this Court on the eve of the evidentiary hearing.   

Regardless, however, the Tribes deserve an opportunity to respond to the State’s 

assertions.   The Tribes plan to admit evidence and testimony at the hearing that will contradict 

the State’s arguments.  First, the “finality of the final judgment” language quoted by the State on 

p. 5 of its Brief, was introduced by the parties to mirror the same provision in Rule 60(c)(2).  The 

parties were simply acknowledging that the mere filing of the Rule 60(b) motion, or the mere 

filing of the stipulations, would not, until acted upon by the Court, affect the finality of the 

judgment.  In no way was this language meant to preclude the later agreed to stipulations, or the 
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Commission Orders enacted pursuant to the terms of the stipulations, from altering the final 

judgment. Thus, as noted in the Tribes Memorandum in Support of Plaintiff’s Motion for 

Preliminary Injunction at p. 19 n.2, the parties have used these procedures before to amend the 

terms of the final judgment. 

Second, the Plaintiff’s plan to admit evidence and testimony at the hearing to explain 

how and why the “technical amendment” and “other liberalization amendment” procedures were 

added to the stipulations filed with the Court.  That testimony and evidence will demonstrate that 

Commission Order 2012-05 was validly enacted, because the amendment procedures were 

intended to, and have been used to, amend the Model Off-Reservation Conservation Code, which 

was attached to the stipulations filed with this Court in the Deer Trial.  The primary focus has 

always been on amending the Model Code, so that the Tribes can take advantage of changes to 

State law that have occurred since 1989. 

Lastly, the parties will admit evidence and testimony that the Commission did have the 

ability to issue Order 2012-05 once the State unreasonably withheld its consent.   

CONCLUSION 

For the aforementioned reasons, this Court should deny the State’s untimely Motion to 

Strike and proceed with the evidentiary hearing scheduled for December 12, 2012, which will 

allow the Tribes the opportunity to present argument and testimony on the validity of 

Commission Order 2012-05. 

Respectfully submitted this 11th day of  
 December, 2012 
 
 /s/ Colette Routel 

      Associate Professor 
      William Mitchell College of Law 
      875 Summit Avenue 
      Saint Paul, MN 55105 
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      (651) 290-6327 
      colette.routel@wmitchell.edu  
      Attorney for Lac du Flambeau Band 
 
 
James H. Schlender, Jr.      
Attorney for Lac Courte Oreilles Band of 
Lake Superior Chippewa Indians 
 
Milt Rosenberg 
Attorney for Red Cliff Band of Lake 
Superior Chippewa Indians 
 
Wade Williams 
Attorney for   
Sokaogon Chippewa Community,  
Mole Lake Band 
 
Aaron Loomis 
Attorney for St. Croix Chippewa Indians of Wisconsin 
 
Erick Arnold 
Attorney for Bad River Band of Lake 
Superior Chippewa Indians 
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