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INTRODUCTION 

Defendants have presented no compelling reason why the Court should not maintain the 

status quo by prohibiting the Sault Ste. Marie Tribe of Chippewa Indians (Sault Tribe or Tribe) 

from breaching its gaming compact with the State by applying to have land taken into trust for 

gaming in violation of § 9 of that Compact.  The Tribe argues that it should be allowed to 

proceed — even if it breaches its Compact — because it might never even open a casino on the 

Lansing property, despite having contractually committed itself to make that happen.  

But why should the Court wait to remedy a clear breach of § 9 just because sometime in 

the future the Tribe may fail in its quest to open an off-reservation casino, particularly where the 

Tribe is adamant that it will in fact succeed?  Why should the Tribe be allowed to waste the 

resources and time of the U.S. Department of Interior (Interior) that will have to consider and 

determine the Tribe’s application to have the Lansing property taken into trust if § 9 isn’t 

enforced now?  And if the Tribe does open a casino, the § 9 issue will ultimately be raised and 

decided at some future time anyway, so why not decide it when the breach occurs?  The benefit 

to the Tribe of delaying resolution of this issue is unclear (other than perhaps some notion that it 

makes it harder to enforce § 9 after the Tribe has invested its time and resources into the trust 

application process), but the downside is obvious – if the State successfully enforces § 9 at some 

later date, the Tribe will have wasted its own resources that could have been put to better use for 

its members, and at least Interior, and possibly other government agencies, will have also 

unnecessarily expended scarce resources as a result of the Tribe’s futile endeavor. 

The Tribe promised the State that it would not apply to have land taken into trust in the 

manner it is poised to do.  Both the law and public policy support consideration and 

determination now, not later, of whether the Tribe can simply ignore that promise because it is 

convenient for it to do so. 

Case 1:12-cv-00962-RJJ  Doc #16 Filed 12/04/12  Page 5 of 14   Page ID#433



 

2 
 

ARGUMENT 

I. A preliminary injunction should enter to prohibit the Tribe from violating its 
Compact and to maintain the status quo. 

A. IGRA establishes a clear standard for injunctive relief. 

As discussed in the State’s main brief, and as acknowledged by Defendants, federal 

courts do not employ the traditional equitable injunction factors when a statute sets out a 

standard governing the issuance of an injunction.  CSX Transp., Inc. v. Tennessee State Bd. of 

Equalization, 964 F.2d 548, 551 (6th Cir. 1992).  Here, 25 U.S.C. § 2710(d)(7)(A)(ii) (§ 

2710(d)(7)(A)(ii)) describes the elements that must be shown to obtain an injunction, as noted by 

Defendants, who quote in their brief from a recent Sixth Circuit case, Michigan v. Bay Mills 

Indian Community, 695 F.3d 406 (6th Cir. 2012): 

Bay Mills explains that Section 2710(d)(7)(A)(ii) applies “only where all of the 
following are true: (1) the plaintiff is a State or an Indian tribe; (2) the cause of 
action seeks to enjoin a class III gaming activity; (3) the gaming activity is located 
on Indian lands; (4) the gaming activity is conducted in violation of a Tribal-State 
compact; and (5) the Tribal-State compact is in effect.” 

(Defendants’ opposition to preliminary injunction (Dkt. # 9) at 5.)  Defendants do not explain 

why these five factors do not establish Congress’s intent to dispense with the equitable injunction 

factors.1  One of the cases they cite, United States v. Estate Preservation Servs., 202 F.3d 1093 

(9th Cir. 2000), clearly supports the State’s position that IGRA also creates such a standard.  

That case identified “five elements” governing the issuance of an injunction: 

The government must prove five elements to obtain an injunction under these 
statutes: (1) the defendants organized or sold, or participated in the organization 
or sale of, an entity, plan, or arrangement; (2) they made or caused to be made, 
false or fraudulent statements concerning the tax benefits to be derived from the 

                                                 
1 Defendants do cite Wisconsin v. Stockbridge-Munsee, 67 F. Supp. 2d 990 (E.D.Wis. 1999), 
where the court found that § 2710(d)(7)(A)(ii) did not create a statutory standard, but this ruling 
is based on a view of this section (“The statute at issue in this case simply confers jurisdiction . . 
. does not place any sort of evidentiary burden on the moving party,” id. at 996) that is at odds 
with the view of the Sixth Circuit as expressed in the Bay Mills decision, which imposed strict 
and precise burdens on plaintiffs in § 2710(d)(7)(A)(ii) actions. 
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entity, plan, or arrangement; (3) they knew or had reason to know that the 
statements were false or fraudulent; (4) the false or fraudulent statements 
pertained to a material matter; and (5) an injunction is necessary to prevent 
recurrence of this conduct. I.R.C. §§ 6700(a), 7408(b).  

Id. at 1098.  There is no basis for distinguishing between the factors identified by the Bay Mills 

court and those identified by the Estate Preservation court quoted above.  In both cases Congress 

displaced the equitable factors with its own injunction factors.2  Since the Bay Mills court was 

interpreting §2710(d)(7)(A)(ii) when it described and imposed the five factors, those same 

factors, and not the traditional equitable factors, would apply in this case where 

§2710(d)(7)(A)(ii) is also at issue.3 

B. The State has satisfied the statutory injunction factors. 

1. The Complaint seeks to enjoin gaming activity on Indian lands. 

Defendants assert that the State cannot satisfy factors (2) and (3) of the Bay Mills test 

because “the Lansing property has not yet been taken into trust and thus is not yet ‘Indian 

land,’[4] see 25 U.S.C. § 2703(4), and there is no ‘class III gaming’ occurring on the property.”  

(Dkt. # 9 at 5.)5  This precise argument was soundly rejected by the court in Arizona v. Tohono 

                                                 
2 Nor does it make any difference that the State is seeking a preliminary injunction now and a 
permanent injunction later.  Both CSX Transportation and Estate Preservation were cases where 
the plaintiff sought and was granted a preliminary injunction based not on the equitable factors, 
but on the statutory factors alone. 
3 Defendants assert that CSX and Estate Preservation are no longer good law following the 
decision in eBay, Inc. v. MercExchange, LLC, 547 U.S. 388 (2006).  While eBay did find that the 
Patent Act didn’t displace the equitable factors, it based its decision on language in that Act that 
expressly adopted such principles.  eBay at 392.  It did not change the law in any way. 
4 The instant case is distinguishable from Bay Mills, where the Sixth Circuit said there was no 
subject matter jurisdiction, because in that case the State’s allegation was that the property in 
question was not and never would be Indian lands under IGRA.  The court said that this 
allegation conclusively proved that element (3) of the §2710(d)(7)(A)(ii) test could not be 
satisfied.  No comparable allegation exists in the present case, where the gaming that the State is 
trying to enjoin would occur on Indian lands. 
5 The second element set out in §2710(d)(7)(A)(ii) actually says the “action seeks to enjoin class 
III gaming activity.” (Emphasis added.) 
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O’odham Nation, 2011 U.S. Dist. LEXIS 64041 (D. Ariz. June 15, 2011) (copy attached as 

Exhibit A), a case which is remarkably similar to the case at hand.   

In Tohono, the State of Arizona sought an injunction under §2710(d)(7)(A)(ii) based on 

the defendant tribe’s breach of a provision in its gaming compact that precluded the tribe from 

opening a gaming facility in the Phoenix area.  The tribe had purchased property near Phoenix 

and announced its plans to open a casino on it.  The land had not been taken into trust at the time 

of the lawsuit.  In response to the complaint, the tribe asserted that the state could not get an 

injunction because it did not satisfy the requirement in §2710(d)(7)(A)(ii) that the lawsuit seek to 

enjoin gaming on Indian lands.  The tribe argued that since the land hadn’t yet been taken into 

trust, there were no Indian lands, and thus no gaming on them to be enjoined.  

The court was not persuaded.  In a thoughtfully worded opinion, the court noted that the 

lawsuit sought to enjoin gaming on Indian lands that the tribe said it would conduct at some 

point in the future.  Strictly construing the language of §2710(d)(7)(A)(ii), the court observed 

that there was no temporal requirement concerning the gaming to be enjoined, and that there was 

no reason that a plaintiff had to wait for such gaming to be presently occurring before seeking 

relief under IGRA: 

Section 2710(d)(7)(A)(ii) grants district courts jurisdiction over “any cause of 
action initiated by a State or Indian tribe to enjoin a class III gaming activity 
located on Indian lands and conducted in violation of any Tribal-State compact . . 
. that is in effect.” (Emphasis added.) Congress did include one temporal 
limitation on this abrogation of tribal sovereign immunity — it required that the 
suit concern a compact “that is in effect.” But Congress did not include a similar 
temporal limitation on when the land at issue in the suit must become Indian 
lands. Instead, it focused on the nature of the claim: “to enjoin a class III gaming 
activity located on Indian lands." That is precisely what this lawsuit seeks to do. 
Congress extended the abrogation to “any” lawsuits “initiated” by a State or 
Indian tribe to enjoin gaming activity on Indian lands, but without specifying 
when the lawsuit must be “initiated.” Plaintiffs have initiated this lawsuit to 
enjoin class III gaming on Indian lands owned by the Nation in the Phoenix 
metropolitan area — precisely the kind of lawsuit for which Congress abrogated 
sovereign immunity in § 2710(d)(7)(A)(ii). 
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Tohono, 2011 U.S. Dist. LEXIS 64041, 9-10.   

Defendants’ assertion here that the State doesn’t satisfy the §2710(d)(7)(A)(ii) 

prerequisites for injunctive relief because the land hasn’t been taken into trust and there is no 

class III gaming to be enjoined, should be rejected for the same reasons embraced by the Tohono 

court.  While the Lansing properties are not yet in trust, just as in Tohono, the Tribe here has 

made clear its intentions to pursue trust status as soon as possible for the sole purpose of 

conducting class III gaming. 

 It is true that the relief requested in this case on its face is different from that in Tohono.  

There the compact provision that was violated prohibited the opening of a “gaming facility” in 

the Phoenix area.  (Tohono Complaint, ¶ 6, excerpt attached as Exhibit B.)  Here, the Compact 

violation is applying to have land taken into trust in the absence of a revenue sharing agreement.  

In both cases, however, the intention is to prohibit “class III gaming activity.”  In Tohono, the 

mechanism for targeting class III gaming was a prohibition on opening a gaming facility; in the 

case at hand the mechanism is a prohibition on applying to have land taken into trust for gaming 

purposes.  Defendants here contend that the §2710(d)(7)(A)(ii) requirements have not been met 

because the State is not seeking to enjoin class III gaming activity, but rather seeks to enjoin their 

trust application.  This argument is not persuasive.  Even in Tohono, technically the tribe agreed 

not to open a “gaming facility,” it didn’t agree not to conduct class III gaming in the Phoenix 

area, but the court still found that the allegation satisfied the requirements of §2710(d)(7)(A)(ii).  

This is likely because preventing the opening of a gaming facility would ultimately prevent class 

III gaming.  

 Likewise, in the case at hand, the request to prevent the application to have land taken 

into trust for gaming purposes has the effect of preventing the Tribe from conducting class III 

gaming.  Turning the State out of court for the reasons championed by the Tribe would truly 
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exalt form over substance.  There is no reason to believe that Congress intended in IGRA to 

allow a tribe to breach a promise not to apply to have land taken into trust for gaming purposes 

without any consequence.  It should not be allowed here.6   

As an alternative, the State is prepared to request an injunction of the Tribe’s class III 

gaming activities presently occurring at its existing casinos, which would be conducted in 

violation of its Compact if the Tribe violates § 9.  This alternative relief is consistent with the 

decision of the Seventh Circuit Court of Appeals in Wisconsin v. Ho-Chunk, 512 F.3d 921 

(7th Cir. 2008).  In that case, the state sued claiming that the tribe had stopped making incentive 

payments and had refused to arbitrate the issue as required by the compact.  Based on the tribe’s 

refusal to arbitrate in violation of the compact, the state sought to enjoin class III gaming. The 

court said there was jurisdiction based on § 2710(d)(7)(A)(ii): “Therefore, the district court 

properly had jurisdiction, and Congress abrogated the Nation's sovereign immunity, with respect 

to the State's claim pursuant to 25 U.S.C. § 2710(d)(7)(A)(ii) to enjoin the Nation's class III 

gaming due to its alleged refusal to submit to binding arbitration.”  Thus, the Seventh Circuit 

ruled that the tribe’s gaming activities were being “conducted in violation” of the compact 

because the tribe was refusing to go to arbitration, which was required by the compact. Here, the 

Sault Tribe is threatening to violate its Compact by applying to have land taken into trust.  There 

is no reason to distinguish this from the compact violation (the refusal to arbitrate) in Ho-Chunk.  

Since the court there allowed the state to pursue an injunction of class III gaming based on the 

                                                 
6 Furthermore, seeking to enjoin an application to have land taken into trust for gaming purposes 
satisfies element (2) of the §2710(d)(7)(A)(ii) test for another reason. IGRA specifically defines 
“class III gaming.” 25 U.S.C. § 2703(8).  While §2710(d)(7)(A)(ii) could have demanded that an 
action seek to enjoin only “class III gaming,” it doesn’t.  Instead, it says the injunction should 
enjoin “class III gaming activity,” a broader category than just gaming itself.  Just as opening a 
gaming facility was enjoinable class III gaming activity in the Tohono case, applying to take land 
in trust for gaming purposes would also be an enjoinable gaming activity. 
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refusal to arbitrate, there is no reason why Michigan can’t seek an injunction of ongoing gaming 

here if the Tribe violates § 9. 

2. The State has satisfied all the remaining §2710(d)(7)(A)(ii) elements. 

The Tribe asserts that its plans to apply to have the Lansing property taken into trust for 

gaming purposes do not violate the compact, and thus element (4) of the §2710(d)(7)(A)(ii) test 

is not met.  Somewhat surprising, this assertion isn’t based on any denial of the State’s allegation 

that the Tribe doesn’t intend to share the revenues from its off-reservation casino (the allegation 

is apparently true).  Instead, the Tribe argues that § 9 is not breached because it does not even 

apply to this trust application, allegedly because it is a “mandatory” trust application and not a 

“discretionary” trust application.   

Even if this is true (the State disagrees that Interior has any mandatory obligation to take 

this property into trust), this distinction is irrelevant.  Section 9 is unambiguous: it says an 

application to take land into trust for gaming purposes pursuant to §20 of IGRA “shall not be 

submitted” in the absence of a revenue sharing agreement.  Land taken into trust “pursuant to § 

20” means only that the land is taken into trust after October 17, 1988.  Section 20 prohibits 

gaming on these “after-acquired” properties unless one of its exceptions is met.  There is no 

distinction between, or even mention of, mandatory or discretionary trust applications in § 20.  It 

affects all land taken into trust after 1988, which will be used, as admitted here, for gaming.7  

                                                 
7 There is nothing “traditional” or “ordinary” about discretionary trust applications as asserted by 
Defendants, nor is it relevant here that the Michigan Indian Land Claims Settlement Act was 
enacted after the Compact was signed.  Mandatory trust statutes are common, which the parties 
would have known when they negotiated the Compact.  See, e.g., 25 U.S.C. §§ 715-715g; 
Isolated Tracts Act, Pub. L. No. 88-196, 77 Stat. 349 (Dec. 11, 1963); White Earth Reservation 
Land Settlement Act of 1985, Pub. L. No. 99-264 (1986). The State would never have agreed to 
the language of § 9 if it thought it could be defeated merely by the later enactment of some 
statute that provided a new process for the Tribe to acquire land into trust.  The State wanted to 
inhibit the expansion of gaming off reservation and intended § 9 to apply to all post-1988 trust 
applications if they were for gaming purposes, no matter what law authorized the trust.  
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Thus, Defendants’ assertion that limiting § 9 to discretionary trust applications “makes sense”8 

does not make sense at all.  Nor does the claim that its plans will not violate § 9. 

II. Sovereign immunity does not bar this action. 

A. IGRA abrogates the Tribe’s immunity. 

The Tribe argues that its sovereign immunity bars this action, even if it breaches § 9.  

However, because the State has satisfied all of the § 2710(d)(7)(A)(ii) factors as already shown, 

IGRA abrogates the Tribe’s immunity in this action seeking injunctive relief. 

B. Even if sovereign immunity protects the Tribe itself, its officials can be sued 
for prospective injunctive relief. 

The State is aware of no court that has agreed with the Tribe’s argument that Ex parte 

Young-type lawsuits (Ex parte Young, 209 U.S. 123 (1908)) cannot lawfully be brought against 

tribal officials under any circumstances.   (Brief in Support of Motion to Dismiss, (Dkt. #11) n. 

5.)  And as the Tribe admits, several courts have allowed such suits.  In fact, there is no dispute 

that where a plaintiff seeks prospective injunctive relief against tribal officials, the availability of 

such relief is denied as a matter of law in only limited circumstances that are not applicable here.  

As noted in Cohen’s Handbook of Federal Indian Law, § 7.05, “most courts would extend the 

doctrine of Ex parte Young. . .” to tribal officials. 

Although Defendants rely on it here, Tamiami Partners, Ltd. v. Miccosukee Tribe of 

Indians of Florida, 177 F.3d 1212 (11th Cir. 1999), does not support the point the Tribe attempts 

to make, and in fact makes it clear that an Ex parte Young-type action can be brought under 

IGRA:  “[W]e begin with the proposition that tribal officers are protected by tribal sovereign 

immunity when they act in their official capacity and within the scope of their authority; 

however, they are subject to suit under the doctrine of Ex parte Young when they act beyond 

                                                 
8 (Dkt. # 11 at 17.)  Defendants’ response to the preliminary injunction motion incorporates by 
reference its arguments in its motion to dismiss. 
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their authority.”  Id. at 1225.  And the Tribe’s assertion that Tamiami stands for the proposition 

that Ex parte Young cannot be used to enforce specific performance of a contract is not true.  The 

court in Tamiami in fact said that Ex parte Young cannot be used where it would in effect 

“require the sovereign’s specific performance of a contract.”  Id. at 1226 (Emphasis added.)  In 

that case, the court objected to the use of Ex parte Young to enforce a provision in the contract 

that required the payment of 40% of the revenues of the tribe’s casino as the plaintiff’s fee for 

managing the casino.  While styled as a claim for injunctive relief forcing the officers to pay over 

the identified funds, the objection was that the tribe itself was being forced to pay money from its 

revenues, which would contravene the well-established limitation on Ex parte Young actions that 

money judgments against the sovereign cannot be maintained. 

In the case at hand, however, the relief requested against the tribal officials is solely 

injunctive relief prohibiting them from taking action that violates both the Compact and IGRA.9  

It does not require the Tribe to perform in any way.  Nor does the requested relief unlawfully 

interfere with the Tribe’s public administration.  If Ex parte Young can be used to prohibit state 

officers from enforcing laws duly enacted by the state,10 which is a significant intrusion by a 

court into the province of a sovereign’s business, then surely merely prohibiting tribal officials 

from breaching an IGRA compact is an appropriate subject for Ex parte Young relief. 

Finally, the Tribe relies on Seminole Tribe of Florida v. State of Florida, 517 U.S. 44 

(1996), which admittedly did limit the application of Ex parte Young in actions brought under a 

separate IGRA provision involving lawsuits brought by tribes against states asserting bad faith 

                                                 
9 The Tamiami court specifically allowed an Ex parte Young claim against tribal officials that 
arose under IGRA.  Id. at 1225.  See also, Westside Mothers v. Haveman, 289 F.3d 852, 861 (6th 
Cir. 2002)(“We have already held that Medicaid is not merely a contract, but a federal statute. 
This suit seeks only to compel state officials to follow federal law, and thus is not barred by 
Ayers”).  Here, IGRA requires the Compact be followed (Complaint [Dkt. #1], Counts I and II) 
and does not limit who can be liable for such a violation. 
10 This was the ruling of the Court in Ex parte Young itself. 
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negotiations of a gaming compact.  25 U.S.C. § 2710(d)(7)(A)(i).  The Court did not allow a suit 

against state officials because it felt Congress had already developed an elaborate remedial 

scheme (involving burden-shifting, findings of bad faith by the court, which would then order the 

parties to conclude a compact in 60 days or go to mediation and ultimately to review by the 

Secretary of the Interior, see 25 U.S.C. § 2710(d)(7)(B)), and the Court was reluctant to allow a 

separate remedy against state officials.  Here, however, under § 2710(d)(7)(A)(ii), Congress has 

not established a complicated remedial scheme and the logic of Seminole just does not apply.  

See Westside Mothers at 862 (“The mechanism established there included timetables, incentives, 

and ‘intricate procedures’ to cajole states and Indian tribes to negotiate agreements on gambling . 

. . . The scheme here, in contrast, simply allows the Secretary to reduce or cut off funds if a 

state's program does not meet federal requirements.”)  Section 2710(d)(7)(A)(ii) is like the 

statute in Westside Mothers, as the sole remedy it provides is injunctive relief. 

CONCLUSION AND RELIEF REQUESTED 
 

For these reasons, the State respectfully requests that Defendants be enjoined from 

applying to Interior to have the Casino property taken into trust for gaming purposes.  In the 

alternative, all class III gaming activity at the Tribe’s casinos should be enjoined. 

       Respectfully submitted,   
 
Bill Schuette 
Attorney General 

/s/ Louis B. Reinwasser 

Louis B. Reinwasser (P37757) 
Kelly Drake (P59071) 
Assistant Attorneys General 
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Environment, Natural Resources  
and Agriculture Division 
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