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INTRODUCTION 

 Saybrook Tax Exempt Investors, LLC (“Saybrook”) and LDF Acquisition, LLC 

(“LDF Acquisition”) (together, the “Plaintiffs”) have been pursuing claims arising out of 

a bond transaction against Defendant Lake of the Torches Economic Development 

Corporation (the “EDC”) for the past two-and-a-half years.  Almost that entire time was 

spent in the Western District of Wisconsin, albeit before a different judge.  Wells Fargo 

Bank, National Association (“Wells Fargo”), as Trustee under the bonds at issue in this 

case, was the original named plaintiff in the initial lawsuit against the EDC (the “Prior 

Lawsuit”) seeking relief on behalf of the Plaintiffs, whom Wells Fargo claimed held the 

bonds.1   

On December 23, 2011, however, following remand from the Seventh Circuit, 

Wells Fargo filed an amended complaint in the Prior Lawsuit, impermissibly adding 

both Saybrook and a new, purportedly non-diverse party, LDF Acquisition as plaintiffs.  

Following extensive briefing on jurisdictional issues, including those raised by the 

attempted addition of non-diverse parties, Judge Randa issued an Order to Show Cause, 

demanding that Wells Fargo explain why they should not be sanctioned for violating the 

Court’s prior order and requiring Wells Fargo to file a new amended complaint.   

Wells Fargo and the Plaintiffs instead chose to dismiss the Prior Lawsuit and the 

Plaintiffs re-filed a new lawsuit in the very same district court alleging the identical 

claims against the EDC, this time without Wells Fargo.  Consequently, the EDC must 

now begin litigating the same dispute over again, after spending two-and-a-half years 

engaged in extensive litigation that appeared to be near resolution on a case-

                                                 
1 Wells Fargo and Plaintiffs defined Saybrook and LDF Acquisition collectively as 
“Saybook” in the Prior Lawsuit, as they have here. 
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determinative issue.  As a result of Wells Fargo and the Plaintiffs’ dismissal of the Prior 

Lawsuit and the Plaintiffs’ immediate re-filing of the identical claims against the EDC 

here, the EDC is entitled to recover the costs and fees it incurred as a result of the 

previous litigation under Federal Rule of Civil Procedure 41.   

STATEMENT OF FACTS 

 Plaintiffs filed both this lawsuit and the Prior Lawsuit alleging claims arising out 

of the EDC’s alleged default under a series of Taxable Revenue Gaming Bonds (the 

“Bonds”) sold to “Saybrook”2 in 2008 (the “Bond Transaction”). Dkt. 1-4 at 2. The Bond 

Transaction was governed by a trust indenture (“Trust Indenture”), which contained the 

essential terms of the Bond Transaction and appointed Wells Fargo as Trustee, id. at ¶¶ 

3, 21.  The Bond Transaction contained several other documents as well (the “Other 

Bond Documents”), see, e.g., Dkts. 1-1, 1-3, 1-8.  

I. Wells Fargo’s Original Complaint, Which Alleges Claims Solely Under 
a Trust Indenture that was Held Void Ab Initio, is Dismissed. 
 

 On December 18, 2009, as a result of alleged violations of the terms of the Trust 

Indenture by the EDC, “Saybrook”3 instructed Wells Fargo to accelerate the terms of 

repayment under the Bonds and declare all principal and interest due immediately.  

Wells Fargo Bank, N.A. v. Lake of the Torches Econ. Dev. Corp., 677 F. Supp. 2d 1056, 

1058-59 (W.D. Wis. 2010) (“Wells Fargo I”).  On December 21, 2009, Wells Fargo 

initiated the Prior Lawsuit by filing a complaint in the District Court for the Western 

District of Wisconsin.   Dkt. 32-1.  The complaint asserted claims by Wells Fargo, in its 

capacity as Trustee, against the EDC for breach of the Trust Indenture.  Id. at ¶¶ 38-49.  

                                                 
2 Again, Plaintiffs have collectively defined “Saybrook” as including both Saybrook and 
LDF Acquisition in this case as well as in the Prior Lawsuit. 
3 See footnote 1. 
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According to the complaint, the District Court had subject-matter jurisdiction to hear 

the claims based on diversity of citizenship.  Id. at ¶ 3.   

  At the same time it filed its original complaint, Wells Fargo filed a Motion to 

Appoint a Receiver and Request for Expedited Disposition to immediately place a 

receiver in control of the EDC’s casino’s assets.  See Ex. A (Wells Fargo’s Motion for the 

Appointment of a Receiver).  One week later, the EDC responded to the motion by 

asserting that the Trust Indenture was void as an unapproved management contract 

under the Indian Gaming Regulatory Act, 25 U.S.C. §§ 2701-2721 (“IGRA”).  See Ex. B 

(Defendant’s Response in Opposition to Plaintiff’s Motion for Appointment of a 

Receiver).  On January 5, 2010, after two rounds of briefing on the issue, the District 

Court issued an order dismissing the lawsuit, holding that the Trust Indenture was a 

management contract over an Indian gaming facility that was not approved by the 

National Indian Gaming Commission (“NIGC”), and was therefore void under IGRA and 

its implementing regulations. Wells Fargo I, 677 F. Supp. 2d at 1057.  Because the EDC 

is a tribal corporation wholly owned by the Lac du Flambeau Band of Lake Superior 

Chippewa Indians (the “Tribe”) that shares the Tribe’s sovereign immunity from suit, 

and because the EDC’s waiver of its sovereign immunity contained in the Trust 

Indenture was void, the Court held that it did not have subject-matter jurisdiction to 

hear the case.  Id. at 1061. 

II. Wells Fargo Unsuccessfully Moves to Vacate the District Court’s 
Dismissal and Amend its Complaint to Add Claims Based on the Other 
Bond Documents. 
 

 In response to the dismissal, Wells Fargo filed a Rule 59(e) Motion to Vacate 

Judgment (the “Motion to Vacate”) and a Rule 15(a) Motion for Leave to Amend 

Complaint (the “Motion to Amend”) on February 8, 2010 (collectively, Wells Fargo’s 
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“Motions to Vacate and Amend”).  See Wells Fargo I, 677 F. Supp. 2d at 1057.  Attached 

to the Motion to Amend was a copy of Wells Fargo’s proposed First Amended 

Complaint, which continued to assert only claims by Wells Fargo, as Trustee under the 

now-void Trust Indenture, against the EDC, but added causes of action based the Other 

Bond Documents, including the Bonds (the “Proposed First Amended Complaint”).  Dkt. 

32-2. 

 Unconvinced, the Court held that its finding that the Trust Indenture was void 

and subsequent dismissal of the lawsuit were proper.  Wells Fargo Bank, N.A. v. Lake of 

Torches Econ. Dev. Corp., 09-CV-768, 2010 WL 1687877 (W.D. Wis. Apr. 23, 2010) 

(“Wells Fargo II”), rev'd sub nom. Wells Fargo Bank, Nat. Ass'n v. Lake of the Torches 

Econ. Dev. Corp., 658 F.3d 684 (7th Cir. 2011) (“Wells Fargo III”).  Further, the Court 

held that granting Wells Fargo leave to file the Proposed First Amended Complaint 

would be futile because the Other Bond Documents that Wells Fargo claimed contained 

valid waivers of the EDC’s sovereign immunity were also void and, therefore, could not 

contain a valid waiver.  Id.  

III. The Seventh Circuit Upholds Ruling that the Trust Indenture is Void 
Ab Initio but Orders the District Court to Allow Wells Fargo to File an 
Amended Complaint. 

 
 Wells Fargo appealed both the District Court’s Order dismissing its complaint 

based on its holding that the Trust Indenture was void ab initio under IGRA and the 

Order denying its Motions to Vacate and Amend.  Wells Fargo III, 658 F.3d at 692. The 

Seventh Circuit Court of Appeals affirmed the District Court’s holding that the Trust 

Indenture was void ab initio under IGRA.  Id. at 702.  The Seventh Circuit also 

determined, however, that the District Court was premature in holding that granting 

Wells Fargo’s Motion to Amend would be futile.  Id. at 700-01.  Accordingly, the Seventh 
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Circuit affirmed in part and reversed in part, remanding the case to the District Court so 

that Wells Fargo could file an amended complaint insofar as it stated claims for legal 

and equitable relief in connection with the Bond Transaction.  Id. at 702. 

IV. Back Before the District Court, Wells Fargo Reverses its Long-Held 
Position on the Existence of Subject-Matter Jurisdiction. 
 
A. Wells Fargo Adds Non-Diverse Parties to the Revised First 

Amended Complaint and Calls into Question the Existence of 
Subject-Matter Jurisdiction. 

 
 Upon remand, the District Court issued two orders to the parties.  First, the Court 

ordered Wells Fargo to file an amended complaint consistent with the Seventh Circuit’s 

mandate.  See Ex. C (Decision and Order Nov. 22, 2011) at 1.  Second, the Court held 

that, following the Seventh Circuit’s mandate, before addressing the merits of Wells 

Fargo’s claims, the parties were to brief the issues of (1) whether Wells Fargo had 

standing to enforce its own claims and the claims of the bondholders given that the 

Trust Indenture was void, and (2) whether the Other Bond Documents contained a valid 

waiver of the EDC’s sovereign immunity.  Id. at 2. 

 Despite the District Court’s order, Wells Fargo did not file the Proposed First 

Amended Complaint that it had previously attached to its Motion to Amend.  Instead, 

Wells Fargo filed a new amended complaint (the “Revised First Amended Complaint”), 

in which it added diversity-destroying parties without seeking leave of the Court or 

making a motion of any kind to add or otherwise join parties.4  See Dkt. 32-3, Dkt. 32-6 

at 2-3.  The Revised First Amended Complaint, in the words of the Court, “completely 

                                                 
4 That same day, Wells Fargo and the Plaintiffs filed a motion for leave to amend again, 
attaching a proposed Second Amended Complaint, which added Stifel Nicolaus & 
Company, Inc., Stifel Financial Corp., and Godfrey & Kahn, S.C. as defendants and 
alleged additional causes of action relating to the Bond Transaction against those 
defendants.  See Ex. D (Plaintiffs’ Rule 15(e) Motion), Dkt. 32-4. 
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disregard[ed] the Seventh Circuit’s mandate and the overall direction and impact of the 

prior proceedings in” the suit.   Dkt. 32-6 at 1.   

 Instead of simply presenting claims for legal and equitable relief based on the 

Other Bond Documents (as the Proposed First Amended Complaint had done), the 

Revised First Amended Complaint also sought to add multiple diversity-destroying 

parties to both sides of the lawsuit.  Dkt. 32-3 at 1.   The parties added to the Revised 

First Amended Complaint included two new plaintiffs: Saybrook and LDF Acquisition, 

which Wells Fargo claimed to be a special-purpose vehicle created by the bondholders to 

purchase the Bonds; and one defendant: the Tribe.  Id.  Because of the inclusion of both 

LDF Acquisition, a limited-liability company alleged to contain at least one member who 

was a citizen of Wisconsin, and the Tribe, which is not a citizen of any state and cannot 

create a basis for diversity jurisdiction, Wells Fargo and the Plaintiffs asserted that the 

District Court no longer had diversity jurisdiction over the Prior Lawsuit.  Id. at ¶ 6.5  

 In the court-ordered opening briefing on standing, waiver of sovereign immunity 

and subject-matter jurisdiction, Wells Fargo and the Plaintiffs centered their arguments 

on their newly raised assertion that, based on the Revised First Amended Complaint, the 

District Court lacked both diversity and federal-question jurisdiction over the case. Dkt. 

32-7 at 1-2.  Wells Fargo and the Plaintiffs argued that the Court could only reach the 

issues outlined in the Seventh Circuit’s mandate if the Court determined that it had 

diversity or federal-question jurisdiction—which Wells Fargo and the Plaintiffs now 

argued did not exist.  Id. at 2. 

                                                 
5
 Importantly, from the filing of the Revised First Amended Complaint to the voluntary 

dismissal of the Prior Lawsuit, every pleading was filed on behalf of Wells Fargo and the 
Plaintiffs (Saybrook and LDF Acquisition).   
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B. The Plaintiffs’ Argument that the District Court Lacked Subject-
Matter Jurisdiction was a Reversal of Wells Fargo’s Previous 
Position. 

 
 Until Wells Fargo added Saybrook and LDF Acquisition, along with the Tribe, to 

the Revised First Amended Complaint, it had consistently maintained the existence of 

diversity jurisdiction. See Dkt. 32-1, at ¶ 3; See Ex. E (Memorandum in Support of Wells 

Fargo Bank’s Motion for the Appointment of a Receiver) at 1, n.1; See Ex. F 

(Supplemental Memorandum in Further Support of Wells Fargo Bank’s Motion for the 

Appointment of a Receiver) at 2; See Ex. G (Wells Fargo’s App. Br.) at 1.  In fact, before 

filing the Revised First Amended Complaint, Wells Fargo had even argued that the 

District Court and Seventh Circuit should adopt a rule regarding the EDC’s citizenship 

that would give the District Court jurisdiction to hear the Prior Lawsuit.  See Ex. H 

(Reply Memorandum in Further Support of Wells Fargo Bank’s Motion for the 

Appointment of a Receiver) at 6-7 (arguing that the EDC should be considered a citizen 

of Wisconsin for the purposes of determining diversity jurisdiction and stating, as a 

result there was no “dispute that the parties are actually diverse”); See Ex. I (Wells 

Fargo App. Rep. Br.) at 3-4 (arguing the same, and stating that “this is an action 

between ‘citizens of different states’”) (citing 28 U.S.C. § 1332(a)(1)).   

 Indeed, Wells Fargo filed its Proposed First Amended Complaint in its name 

alone, asserting claims under the Bonds and alleging the existence of diversity 

jurisdiction based on Wells Fargo’s citizenship.  Dkt. 32-2.  Wells Fargo maintained that 

position from the filing of the Proposed First Amended Complaint on February 8, 2010 

and throughout the appeal—all of which occurred after the Trust Indenture was held to 

be void.   

Case: 3:12-cv-00255-wmc   Document #: 44   Filed: 06/27/12   Page 8 of 19



9 
 

 Despite convincing the Seventh Circuit that diversity jurisdiction existed based 

on its citizenship, however, Wells Fargo took the position on remand that, once the 

Indenture was held invalid, Wells Fargo ceased to be the real party in interest and Rule 

17 required Wells Fargo to join the real party in interest, LDF Acquisition.  Dkt. 32-7 at 

20.  According to Wells Fargo and the Plaintiffs, “[w]ith the Indenture now declared 

invalid,” the collectively defined “Saybrook”6 “is the real party to the controversy for 

purposes of determining the existence of diversity jurisdiction.”  Dkt. 32-7 at 12. 

 But if Wells Fargo lacked standing on December 23, 2011 when it filed its Revised 

First Amended Complaint, then it lacked standing on February 8, 2010 when it filed its 

Proposed First Amended Complaint.  In both instances, the Trust Indenture was void. 

V. After the District Court Rejected Wells Fargo and the Plaintiffs’ 
Attempts to Destroy Jurisdiction, the Plaintiffs Voluntarily Dismissed 
the Prior Lawsuit and the Plaintiffs Filed their Complaint in this 
Lawsuit. 
 

 After considering the parties’ briefing on the preliminary jurisdictional issues of 

standing, waiver of sovereign immunity, and the existence of subject-matter 

jurisdiction, the District Court issued a Decision and Order on March 30, 2012 directing 

Wells Fargo to file an amended complaint consistent with the Seventh Circuit’s mandate 

and to “show cause as to why it should not be sanctioned for violating the Order of the 

Court.” Dkt. 32-6 at 1.  The Court held that, by adding non-diverse parties to the Revised 

First Amended Complaint without leave of the Court, Wells Fargo violated the Court’s 

Order and contradicted the Seventh Circuit’s mandate.  Id. at 4.  The District Court 

voiced concern that Wells Fargo was attempting to avoid a preclusive ruling in federal 

court so that it could “start [its lawsuit] over” in Wisconsin state court, since Wells Fargo 

                                                 
6 Again, “Saybrook” was defined as Saybrook Tax Exempt Investors, LLC and LDF 
Acquisition, LLC, collectively.   
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and the Plaintiffs had recently filed a state-court complaint containing claims identical 

to those contained in both the Revised First Amended Complaint and the complaint in 

this lawsuit.  Id. 

 Stating that “[t]his strategy will not be tolerated,” the Court held that if Wells 

Fargo did not file an amended complaint complying with the Seventh Circuit’s mandate, 

it would dismiss the Prior Lawsuit with prejudice.  Id.  Instead, Wells Fargo and the 

Plaintiffs responded by voluntarily dismissing the Prior Lawsuit under Federal Rule 

41(a)(1)(A)(i).  See Ex. J (Wells Fargo’s Response to the Court’s Order to Show Cause) at 

6, n.1. On the same day that Wells Fargo dismissed the Prior Lawsuit, the Plaintiffs filed 

this lawsuit in the same district court.  Dkt. 1 at 1. 

VI. The Revised First Amended Complaint and the Complaint in this 
Lawsuit Assert Identical Claims Against the EDC.  

 
 The allegations and claims in the Revised First Amended Complaint against the 

EDC are identical to those in the complaint filed in this lawsuit.  The Revised First 

Amended Complaint and the current complaint assert identical purposes for including 

the EDC and identical claims against the EDC, seek identical remedies from the EDC, 

and both were filed on behalf of essentially the same plaintiffs.7  Plaintiffs allege that the 

reason for filing both complaints “stems from the default and repudiation of $50 million 

in Taxable Gaming Revenue Bonds (the “Bonds”) by Defendant Lake of the Torches 

Economic Development Corporation (“EDC”) and for misrepresentations made by 

[Defendant] EDC.” Dkt. 1 at 1 (alteration added); Dkt. 32-3 at 1 (alteration in original). 

                                                 
7 While the Revised First Amended Complaint and other pleadings in the Prior Lawsuit 
included Wells Fargo as a plaintiff, Wells Fargo and the Plaintiffs acknowledge—and 
indeed advocated—the fact that Saybrook and LDF Acquisition were always the real 
parties in interest and had the authority to control the litigation.  See, e.g., Dkt. 32-7 at 
11-13. 
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Both complaints contain the exact same nine counts against the EDC. Compare Dkt. 1, 

¶¶ 97-168 with Dkt. 32-3, ¶¶ 92-163.  See also Dkt. 32-9.  Both complaints ask for the 

following relief as against the EDC: 

A judgment against EDC for breach of the Bonds in an amount not 
less than the total principal and interest outstanding on the Bonds, 
for unjust enrichment, conversion, and/or misrepresentation, and 
damages, costs, and attorney fees on the same; or in the alternative 
to a judgment for breach of the Bonds, a judgment for rescission, 
restitutionary damages, and costs. 
 

Dkt. 1 at 46; Dkt. 32-3 at 32.  

 Finally, Saybrook and LDF Acquisition are plaintiffs in both cases. Dkt. 1 at 1; 

Dkt. 32-3 at 1. The only difference between the plaintiffs in the two cases is that the 

present complaint does not include Wells Fargo, who had initiated the Prior Lawsuit as 

a result of the collectively defined “Saybrook’s” direction that Wells Fargo declare the 

bonds due and payable.  Wells Fargo and the Plaintiffs now claim that Wells Fargo was 

never a real party in interest and describe it as “a naked trustee who acted as a mere 

conduit for a remedy flowing to Saybrook,” meaning the collectively defined Saybrook 

and LDF Acquisition. Dkt. 32-7 at 12 (internal quotations omitted).   

ARGUMENT 

I. This Court Should Lift the Stay of the Proceedings to Allow the EDC to 
File Its Rule 41(d) Motion While the Court Retains Jurisdiction. 

 
The Court’s May 11, 2012 Order stayed the present proceedings until after the 

Court decides whether it possesses subject-matter jurisdiction.  The EDC requests that 

this Court lift the stay of proceedings to allow the EDC to file its motion for costs and 

fees under Federal Rule of Civil Procedure 41(d).  

The EDC has good cause for its motion to lift the stay.  In order to seek the 

recovery of costs and fees under Rule 41(d) for costs incurred in the Prior Lawsuit, the 
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EDC must file a motion with this Court.  The EDC could wait until after the Court rules 

on the subject-matter jurisdiction issue.  If the Court dismisses the case for lack of 

subject-matter jurisdiction before the EDC files its motion under Rule 41(d), however, 

the EDC may be precluded from doing so and would have no forum in which to seek 

relief for Plaintiffs’ conduct.   

Consequently, the EDC respectfully requests this Court lift the stay and allow its 

Rule 41(d) motion to be filed now, so that the Court will retain jurisdiction to rule on the 

motion notwithstanding its decision on the existence of subject-matter jurisdiction.  See, 

e.g., Oteng v. Golden Star Resources, Ltd., 615 F. Supp. 2d 1228 (D. Colo. 2009); 

Huntley L.L.C. v. Monterey Mushrooms, Inc., Case No. 08–377–GMS, 2009 WL 

2992553 (D. Del. Sept. 18, 2009). 

II. The EDC is Entitled to Recover Costs Under Rule 41(d). 
 

A. The Purpose of Rule 41(d) is to Provide Redress for the Type of 
Gamesmanship Employed by the Plaintiffs. 

 
Under Federal Rule of Civil Procedure 41(d), the court may order “a plaintiff who 

previously dismissed an action in any court who the files an action based on or including 

the same claim against the same defendant to pay all or part of the costs of the previous 

action and the court may stay the present proceedings until the plaintiff has complied 

with the order.”  FED. R. CIV. P. 41(d). 

“Under the language of Rule 41(d), the decision whether to impose costs is solely 

within the discretion of the trial court.” See Espenscheid v. DirectSat USA, LLC, 708 F. 

Supp. 2d 781, 795 (W.D. Wis. 2010).   The purpose of the rule is to prevent forum 

shopping and vexatious litigation by imposing the financial burden the defendants 

incurred litigating the previous action upon the plaintiff.  Id.  It also exists to prevent 
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parties from seeking tactical advantage by dismissing one lawsuit and filing another 

after suffering a setback in the first lawsuit.  Id. at 796. 

Here, the facts strongly suggest that the Prior Lawsuit was dismissed in an 

attempt to avoid both the Show Cause Order and a potentially adverse, case-

determinative outcome.  Rather than address the substantive issues pending before 

Judge Randa—and in order to avoid the ramifications of their jurisdictional 

gamesmanship—Wells Fargo and the Plaintiffs dismissed the Prior Lawsuit and the 

Plaintiffs re-filed the identical claims against the EDC in the present suit, which is 

exactly the behavior Rule 41(d) seeks to deter.  See id.  

B. The Present Case Meets Each of the Requirements under Rule 
41(d).  

 
In order to grant the relief sought under Rule 41(d), a moving defendant need 

only show that:  

(1) A plaintiff’s previous action was dismissed; 
(2) A second action was commenced that is based upon or includes the same 

claim against the same defendant; and 
(3) There are costs . . . incurred by the defendant in the prior action that will 

not be useful in the newly-filed action. 
 

See Siepel v. Bank of Am., N.A., 239 F.R.D. 558, 563 (E.D. Mo. 2006).  

As shown above in the statement of facts, the present case meets each of these 

requirements.  First, Saybrook and LDF Acquisition both appeared as plaintiffs in the 

Prior Lawsuit in the Revised First Amended Complaint, which was filed on December 

23, 2011.  See Dkt. 32-3.  In addition, Wells Fargo, the original plaintiff in the Prior 

Lawsuit, has now stated that it was never the real party in interest for claims under the 

Bonds—instead, it claimed that Saybrook and LDF Acquisition were always the real 

parties in interest and Wells Fargo was seeking to add them to the Prior Lawsuit under 
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Fed. R. Civ. P. 17(a)(3).  See Ex. J at 15.  Under Rule 17(a)(3), however, when the real 

party in interest is substituted or joined, “the action proceeds as if it had been originally 

commenced by the real party in interest.”  Accordingly, by the position taken by Wells 

Fargo and the Plaintiffs in the Prior Lawsuit, it is as if Saybrook and LDF Acquisition 

were the original plaintiffs since the Prior Lawsuit was filed in 2009. 

The second factor is also met because the Plaintiffs filed the present suit, which is 

not only based upon the same transaction as the Prior Lawsuit, but involves the 

identical claims against the EDC.  In both instances, as discussed above, the Plaintiffs’ 

claims against the EDC are based on the Bond Transaction and are identical.  See Dkt. 

32-9. 

Finally, the third element is satisfied because the EDC spent over two-and-a-half 

years litigating the Prior Lawsuit, which included an appeal to the Seventh Circuit.  

Given the contradictory positions taken by Wells Fargo and the Plaintiffs in both the 

Prior Lawsuit and the current case, and the time—and money—spent briefing 

jurisdictional issues created by the impermissible addition of parties to the Revised First 

Amended Complaint, there is no evidence that the EDC will be able to benefit from the 

costs or attorneys’ fees incurred in the Prior Lawsuit.  The EDC is entitled to all costs, 

including attorneys’ fees, which will not be useful in the present case.  This, at a 

minimum, should include all costs from February 8, 2010 through dismissal of the Prior 

Lawsuit.   

Moreover, when the Plaintiffs filed the present case, they affirmatively alleged to 

this Court that: 

The two actions have different plaintiffs, different defendants and raise 
different substantive issues.  The Wells Fargo action, which had been 
subject to early motion practice but no discovery, was brought by an 
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indenture trustee, Wells Fargo, to enforce an indenture that governed 
repayment of $50 million in EDC-issued bonds.  This lawsuit, in contrast, 
has been brought by bondholders who seek to enforce the bonds 
themselves rather than the indenture, and pursue relief under various 
theories against the defendants, three of whom were not party to the Wells 
Fargo action. 
 

Dkt. 14.8  Thus, by the Plaintiffs’ own characterization, the costs incurred in the Prior 

Lawsuit will be not be useful here. 

The imposition of costs is therefore appropriate in the present case.  The fact that 

there are additional defendants in the present suit is irrelevant to the calculation.  Rule 

41(d) allows the imposition of costs even when the new lawsuit involves new defendants 

above and beyond those named in both the prior and the current litigation.  See 

Esposito v. Piatrowski, 223 F.3d 497, 499 (7th Cir. 2000).  Indeed, if a plaintiff refuses 

to pay costs as ordered by the court under this rule, a court may involuntarily dismiss 

the plaintiff’s claims even as to all defendants, regardless of whether all defendants were 

part of the Prior Lawsuit.  Id. at 499-500. 

C. This Case Should be Stayed until Costs have been Paid.  
 

Under Rule 41(d), the court in which the plaintiffs have filed their new case has 

the discretion to stay proceedings until the plaintiffs have paid the defendants to costs of 

the previous suit as ordered by the court.  FED.R.CIV.P. 41(d)(2).  Such an order would 

be appropriate in the present suit, where the Plaintiffs’ actions have forced the EDC to 

                                                 
8 Note, however, that some of the Plaintiffs’ statements are a bit misleading.  For 
example, the only difference in plaintiffs is the omission of Wells Fargo in the present 
case, who Wells Fargo and the Plaintiffs repeatedly argued was always acting on behalf 
of the real parties in interest, Saybrook and LDF Acquisition.  The only difference in 
defendants is the omission of the Tribe in the present case.  The Plaintiffs argue that 
three of the defendants were not parties to the Prior Lawsuit, but recall that on the same 
day they filed the Revised First Amended Complaint, they moved to amend again to add 
Stifel Nicolaus & Company, Inc., Stifel Financial Corp. and Godfrey & Kahn, S.C.  See 
Dkt. 32-4.  Wells Fargo and the Plaintiffs’ voluntary dismissal of the Prior Lawsuit came 
before the Court had ruled on that motion.  
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litigate the same dispute, brought by the same parties, in the same court, in order to 

avoid an adverse ruling by the previous judge.  The Plaintiffs, plus Wells Fargo, have 

also filed a state-court action alleging the identical causes of action, in which the EDC 

will be required to litigate the same issues for a third time. 

III. The EDC is Entitled to Recover Both Attorney and Expert Witness 
Fees Under Rule 41(d)’s Bad-Faith Provision 

 
As a general rule, the Seventh Circuit does not permit the recovery of attorneys’ 

fees under Rule 41(d).  See Esposito, 223 F.3d 497.  A court may award attorneys’ fees, 

however, when the court finds that the plaintiff acted in bad faith.  See Espenscheid, 708 

F. Supp. 2d at 795 (citing Esposito, 233 F.3d at 500 n.5, 501).  Such a finding is 

warranted here. 

The timing of the Plaintiffs’ actions in the present case provides strong evidence 

of their intentions.  The Court in the Prior Lawsuit had issued a Show-Cause Order 

because, “[f]or whatever reason, after years of litigation, Wells Fargo is attempting to 

avoid a substantive, preclusive ruling in federal court.  In fact, it appears that Wells 

Fargo wants to start over in a different forum—Waukesha County Court, where Wells 

Fargo, in addition to the plaintiffs Wells Fargo attempted to bring into this case, are now 

pursuing claims that are identical to the claims alleged here in remand.  This strategy 

will not be tolerated.”  Dkt. 32-6 at 4.  Accordingly, the court ordered Wells Fargo to 

explain why it should not be sanctioned under 28 U.S.C. §1927.9  Id. 

                                                 
9 Because Wells Fargo and the Plaintiffs voluntarily dismissed the Prior Lawsuit after 
the issuance of the Show-Cause Order, Judge Randa has not taken any action against 
them.  The EDC has since filed a motion for contempt and sanctions with that court, but 
it is not seeking double compensation for the costs and fees it incurred in the Prior 
Lawsuit.  Rather, EDC would expect any costs or fees awarded under Rule 41 in the 
present suit to be reduced by the amount of fees and costs it receives, if any, as a result 
of its motion for contempt and sanctions in the Prior Lawsuit. 
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Bad faith is evident in the present situation, where Wells Fargo, along with the 

Plaintiffs, dismissed the Prior Lawsuit and the Plaintiffs filed the present case in a clear 

attempt to avoid the consequences of their actions in the Prior Lawsuit.  As the Supreme 

Court has noted, a court must fashion an appropriate sanction for the conduct that 

abuses the judicial process.  See Chambers v. NASCO, Inc., 501 U.S. 32, 44-45 (1991).  

Requiring the Plaintiffs, who acknowledge having the authority to control the litigation, 

to compensate the EDC for the fees it incurred during more than two-and-a-half years of 

litigation that was dismissed in order to avoid a negative ruling is the appropriate 

sanction in the present case.  See id. at 46 (noting that a court may assess attorney’s fees 

when a party shows bad faith by delaying or disrupting the litigation) (internal citations 

omitted); Methode Electronics, Inc. v. Adam Technologies, Inc., 371 F.3d 923, 928 (7th 

Cir. 2004) (finding bad faith and ordering the payment of attorneys’ fees as a sanction 

for filing a venue allegation that was “intentionally deceptive”).   

Wells Fargo and the Plaintiffs’ use of the voluntary-dismissal rule—after more 

than two-and-a-half years of litigation—in a blatant effort to avoid a potentially adverse 

decision on the merits is a clear example of the type of bad faith that permits the 

awarding of attorneys’ fees under Rule 41(d) through the court’s inherent authority.  As 

one court noted, the assessment of attorneys’ fees “as punishment for bad-faith or 

wanton conduct” serves two purposes: it vindicates judicial authority without resort to 

more drastic sanctions and makes the prevailing party whole for expenses caused by the 

other party’s “obstinacy.”  Reichmann v. Neumann, 553 F.Supp.2d 307, 319 (S.D.N.Y. 

2008). 
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CONCLUSION 

In the face of an Order to Show Cause and on the eve of a decision on a case-

determinative issue, the Plaintiffs (along with Wells Fargo) dismissed the Prior Lawsuit 

and immediately re-filed the same claims against the EDC in this Court.  But the EDC 

had spent over two-and-a-half years and substantial amounts in legal fees defending 

itself in the Prior Lawsuit, which included an appeal to the Seventh Circuit Court of 

Appeals, from which it will not benefit in the current lawsuit.     

Therefore, Defendant Lake of the Torches Economic Development Corporation 

respectfully requests that this Court (1) lift the stay presently in place and permit filing 

of this motion and (2) order Saybrook and LDF Acquisition to pay the EDC the full 

amount of its costs and attorneys’ fees incurred in the Prior Lawsuit and for all such 

further relief to which the EDC is entitled.10 

  
  

                                                 
10 Should this Court grant the EDC’s Motion, the EDC is prepared to submit evidence on 
the amount of costs and fees incurred. 
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       Timothy Hansen 

tim@hrdc-law.com 
316 N. Milwaukee St., Suite. 200 
Milwaukee, WI 53202 
Office: 414-455-7676  
Fax: 414-273-8476  
 

JACOBSON, BUFFALO, MAGNUSON, 
ANDERSON & HOGEN P.C. 

 
Vanya S. Hogen 
vhogen@jacobsonbuffalo.com 
Jessica Intermill 
jintermill@jacobsonbuffalo.com 
335 Atrium Office Building 
1295 Bandana Boulevard 
Saint Paul, MN  55108 
Office: 651-644-4710 
Fax: 651-357-1491 
 

 
Attorneys for Defendant Lake of the 
Torches Economic Development 
Corporation 

 
 

 

Case: 3:12-cv-00255-wmc   Document #: 44   Filed: 06/27/12   Page 19 of 19


