
 

 

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WISCONSIN 

SAYBROOK TAX EXEMPT INVESTORS, 
LLC, and LDF ACQUISITION LLC, 
 
  Plaintiffs, 
 
 vs. 
 
LAKE OF THE TORCHES ECONOMIC 
DEVELOPMENT CORPORATION; STIFEL, 
NICOLAUS & COMPANY, INC.; STIFEL 
FINANCIAL CORP.; and GODFREY & 
KAHN, S.C., 
 
  Defendants. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Civil Action No. 12-CV-255 

GODFREY & KAHN’S RESPONSE BRIEF IN OPPOSITION TO 
SUBJECT-MATTER JURISDICTION 

 

INTRODUCTION 

Godfrey & Kahn, S.C. submits this response brief in support of the view that this 

Court does not have subject-matter jurisdiction over this case.  After reviewing the briefing 

submitted by the Plaintiffs and the Lake of the Torches Economic Development Corporation 

(“Tribal Corporation”), it appears that no proper federal question under 28 U.S.C. § 1331 exists.  

Issues that once created a federal question in a predecessor case to this one were resolved last 

year in an appeal before the United States Court of Appeals for the Seventh Circuit, see Wells 

Fargo Bank, N.A. v. Lake of the Torches Econ. Dev. Corp., 658 F.3d 684, 694–99 (7th Cir. 

2011), and all that remains are matters of state law only. 
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ARGUMENT 

I. No Subject-Matter Jurisdiction Exists in This Case:  The Seventh Circuit Resolved 
the Only Issue That Once Might Have Created a Federal Question. 

Plaintiffs and the Tribal Corporation seem to agree that whether an Indian tribe’s 

trust indenture is valid and enforceable presents a federal question under § 1331.  Wells Fargo 

Bank, N.A. v. Sokaogon Chippewa Community held as much as recently as last year.  787 F. 

Supp. 2d 867, 873–75 (E.D. Wis. 2011).  Though the fundamental issue to be addressed (that is, 

an issue of contract validity and enforceability), sounds traditionally in state law, that question 

cannot be resolved without first answering whether the agreement in question amounts to a 

management contract under the Indian Gaming Regulatory Act (IGRA).  (If an indenture is a 

management contract, the National Indian Gaming Commission (NIGC) must approve it for it to 

be valid.  Without proper approval it is unenforceable against a tribe.)  Sokaogon held that that 

predicate question necessarily raised a federal question, requiring, as it did, a court to consider 

issues under the IGRA and what it called “a highly regulated area of federal law.”  Id. at 875.  

This was much more than “a routine contract dispute.”  Id. 

The same is not true here.  At issue before this Court is not the status of Wells 

Fargo’s trust indenture as a management contract under the IGRA, as it was in Sokaogon.  The 

Seventh Circuit Court of Appeals in this case’s predecessor resolved that issue.  Lake of the 

Torches, 658 F.3d at 694–99.  It decided  that the indenture is a management contract.  Id.   

What remains to be decided in this case is only whether the Tribal Corporation 

has waived sovereign immunity and, if so, what legal and equitable relief Plaintiffs are entitled 

to, independent of the voided trust indenture, in light of the Tribal Corporation’s receipt of the 

bonds’ proceeds.  See id. at 700–02.  In its decision, the Seventh Circuit rejected as premature 

the district court’s determination that the waivers of sovereign immunity in the documents 
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collateral to the trust indenture were void because they were part of the same transaction as the 

trust indenture.  Id.  Instead, the Seventh Circuit stated that it should be decided through 

litigation whether or not any waiver of sovereign immunity in these collateral documents, read 

separately or together, ought to be construed as dependent on the validity of the waiver in the 

trust indenture and whether they evince a clear intent on the part of the Tribal Corporation to 

waive immunity from suit for equitable or legal claims with regard to the bond transaction.   Id.  

(“It [i.e., the district court] should proceed to address whether the transactional documents, taken 

alone or together, evince an intent on the part of the Corporation to waive sovereign immunity 

with respect to claims by Wells Fargo on its own behalf and . . . on behalf of the bondholder.”)  

But that does not create a federal question.  Neither the Seventh Circuit nor any 

party to this case has suggested that the other collateral bond documents might amount to a 

management contract.  The Court of Appeals noted that a document collateral to a management 

contract is not void for not having been approved unless it also constitutes a management 

contract.  Id. at 694–99.  While the Court of Appeals did not expressly evaluate any of the 

collateral documents in question, such as the bonds, the implication of its decision is that they do 

not contain the offending management provisions because it remanded with instructions to the 

district court to consider whether those collateral documents might create some basis for the 

Plaintiffs to recover on the bonds’ proceeds.  See id. at 700–02.  Moreover, the Tribal 

Corporation has not alleged any facts from which it can be reasonably inferred that any of the 

collateral documents were management contracts.  

The claims in the Plaintiffs’ complaint in this case otherwise sound purely in state 

law.  Indeed, Plaintiffs’ complaint attempts to ground its federal-question jurisdiction based on 

only the following nine state-law claims against the Tribal Corporation:  (a) breach of the bonds, 
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(b) unjust enrichment, (c) conversion, (d) securities fraud under Wis. Stat. § 551.41(2), 

(e) statutory misrepresentation under Wis. Stat. § 100.18, (f) intentional misrepresentation, 

(g) negligent misrepresentation, (h) rescission based on misrepresentation, and (i) rescission 

based on mutual mistake.  All these are claims under Wisconsin law, properly brought and heard 

in state court (which, in fact, Plaintiffs have done here, by filing a nearly identical complaint in 

the Circuit Court for Waukesha County, Case No. 2012 CV 187, on January 16, 2012). 

Moreover, neither the Plaintiffs nor the Tribal Corporation have shown how the questions of 

“intent” to waive immunity from suit or whether the waivers in the collateral documents are 

somehow dependent on the waiver in the trust indenture raise anything more than matters of 

contract interpretation under state law. 

CONCLUSION 

The result is that nothing remains in this case to create a proper federal question.  

Godfrey & Kahn, therefore, respectfully requests that it be dismissed for lack of subject-matter 

jurisdiction. 

Dated:  June 15, 2012 

 
 

s/ Eric G. Pearson    
James R. Clark (Bar No. 1014074) 
Eric G. Pearson (Bar No. 1064367) 
FOLEY & LARDNER LLP 
777 East Wisconsin Avenue 
Milwaukee WI  53202-5306 
Telephone:  (414) 271-2400 
Facsimile:  (414) 297-4900 
E-mail:  jclark@foley.com 
E-mail:  epearson@foley.com 
Attorneys for Defendant Godfrey & Kahn, S.C. 
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