
IN THE UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF FLORIDA, MIAMI DIVISION 

 

MICCOSUKEE TRIBE OF INDIANS OF 

FLORIDA, a sovereign nation and  Federally 

recognized Indian tribe, 

 

 Plaintiff, 

 

vs. 

 

BILLY CYPRESS, DEXTER WAYNE 

LEHTINEN, ESQUIRE, MORGAN STANLEY 

SMITH BARNEY, JULIO MARTINEZ, MIGUEL 

HERNANDEZ, GUY LEWIS, ESQUIRE, 

MICHAEL TEIN, ESQUIRE AND LEWIS TEIN, 

PL, a professional association, 

 

 Defendants. 

___________________________________/ 

 

CIVIL DIVISION 

 

CASE NO.: 12-cv-22439-Cooke 

 

 

 

 

 

 

 

 

 

 

 

MOTION OF DEFENDANT, BILLY CYPRESS, TO DISMISS SECOND 

AMENDED COMPLAINT FOR LACK OF SUBJECT MATTER JURISDICTION AND 

FOR FAILURE TO STATE A CLAIM AND SUPPORTING MEMORANDUM OF LAW 

 

 Defendant, Billy Cypress, (hereinafter “Cypress”), by and through the undersigned 

counsel, pursuant to Rule 12(b)(1) and (6),  Fed.R.Civ.P., hereby files this Motion to Dismiss the 

Second Amended Complaint of Plaintiff, the Miccosukee Tribe of Indians of Florida (“the 

Tribe”), for lack of subject matter jurisdiction and failure to state a claim upon which relief may 

be granted.  In support thereof, Cypress states: 

1. This is an action filed by the current leadership of the Tribe against its former 

chairman, Cypress, and former legal and financial employees and consultants of the Tribe.  

Defendant, Cypress, is an enrolled member of the Tribe who acted as duly elected Chairman of 

the Tribe for a period of twenty-two (22) years, including during the period of time that all of the 

alleged illegal activity occurred.  Pursuant to the Constitution of the Tribe (hereinafter “Tribal 

Constitution”), a copy of which is attached hereto as Exhibit “A,” Cypress had the authority, 
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control, and supervision of, and “unrestricted access and control over [,] all of the financial 

funds and records of the Tribe.”  (Second Amended Complaint, ¶ 6) (emphasis added). 

2. The Tribe is suing Cypress and the other defendants for allegedly violating The 

Racketeer Influenced and Corrupt Organization Act (“RICO”), 18 U.S.C. § 1961, et seq. (2006), 

and other state laws. 

3. As Cypress shall demonstrate below, the Tribes’ pleading is subject to several 

fatal defects.  First, this Court lacks subject matter jurisdiction to regulate an intramural dispute 

between Indians over conduct that occurred on an Indian reservation which was governed by 

Indian law. 

4. Second, Cypress is immune from liability for the alleged violation of RICO on the 

grounds of sovereign immunity. 

5. Third, the allegations in the Second Amended Complaint fail to state a cause of 

action under RICO or any other basis of federal law against Cypress. 

6. Cypress incorporates by reference and adopts the Motions to Dismiss which have 

been filed by the other defendants.   

7. WHEREFORE, defendant, Cypress, hereby respectfully moves this court to 

dismiss the Second Amended Complaint with prejudice. 

MEMORANDUM OF LAW 

INTRODUCTION 

 This action has been filed by the current leadership of the Tribe against its former 

Chairman, Cypress, and the Tribe’s former legal and financial employees and consultants.  The 

alleged federal basis for the suit arises solely from civil remedies provided under RICO, 18 

U.S.C. § 1964.  Although other statutory references are made throughout the Second Amended 
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Complaint, the underlying federal theory of recovery is inextricably tied to RICO and depends 

upon the application of RICO to the alleged actions of the Defendants.   

 Cypress is an enrolled member of the Tribe and, as set out above served and acted, was 

the duly elected Chairman of the Tribe for a period of twenty (22) years.  In that capacity, as set 

out in the Tribe’s Plaintiff’s Complaint, Cypress had the sole authority, control and supervision 

of, and “unrestricted access and control over [,] all the financial funds and records of the 

Tribe.”  (Second Amended Complaint,   ¶ 6)  (emphasis added).  All of the alleged acts which the 

Tribe complaints of occurred during the period of time that Cypress was the Chairman of the 

Tribe and were taken in his “official capacity” as the duly elected Tribal leader. 

 The Tribe is a federally recognized Indian tribe exercising powers of self-governance 

under the Tribal Constitution approved by the Secretary of the Interior pursuant to the Indian 

Reorganization Act of 1934, 25 U.S.C. § 461,  et. seq.  A copy of the Tribe’s Constitution is 

attached hereto as Exhibit “A.”  According to the Miccosukee Constitution,  

The governing body of the Tribe is the Miccosukee General 

Council, which is composed of adult members 18 years of age 

or older.  The officers of the General Council consist of the 

Chairman, Assistant Chairman, Treasurer, Secretary and 

Lawmaker.  The officers are elected and seated during 

November and hold office for a term of four years. 

 

The responsibilities of the General Council consist of 

development and management of resources and the day-to-day 

business activities of the Tribe including those involving 

membership, government, law and order, education, welfare, 

recreation and fiscal disbursement.  This group is also known 

as the Business Council.  It is a combination of traditional 

tribal government and modern management that form the 

organizational structure of the present day Miccosukee Tribe.  

(Exhibit “A”) (Emphasis Added)  See www.miccosukee.com (website 

of the Miccosukee Tribe of Florida) 
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Since all of the allegations against Cypress stem and arise from his actions under the 

authority granted to him by the Tribal Constitution which, as stated expressly in the Second 

Amended Complaint, was “unrestricted” pursuant to the Tribal Constitution and the traditions 

and customs of the Tribe, a question of law before this court is whether then-Chairman, Cypress, 

can be sued for such acts under federal law or, alternatively, is immune from civil liability under 

RICO.    

ARGUMENT 

I. THE SECOND AMENDED COMPLAINT SHOULD BE DISMISSED WITH 

PREJUDICE FOR LACK OF SUBJECT MATTER JURISDICTION. 

 

Defendant, Cypress, incorporates by reference, adopts, and realleges as if set forth fully 

herein the arguments made by Defendants, Guy Lewis, Michael Tien, Lewis Tien PL, in their 

Motion to Dismiss for lack of subject matter jurisdiction (DCT 94).   

Additionally, Cypress also adopts all of the other arguments made by any of the 

defendants to support dismissal for any reason.   

II. CYPRESS IS IMMUNE FROM SUIT FOR THE ACTS  

ALLEGED IN THE COMPLAINT. 

 

In a line of cases decided over a period of more than 150 years, the Supreme Court has 

recognized that Indian tribes retain the original natural rights which vested in them, as sovereign 

entities, long before the genesis of the United States.  See Worcester v. Georgia, 31 U.S. (6 Pet.) 

515, 559, 8 L.Ed. 483 (1832).  Although Indian tribes are "domestic dependent nations" whose 

sovereignty is not absolute, but may be limited by Congress, see Oklahoma Tax Comm'n v. 

Citizen and Potawatomi Indian Tribe, 498 U.S. 505, 509, 111 S.Ct. 905, 909 (1991) (quoting 

Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1, 17, 8 L.Ed. 25 (1831)), federal encroachment 
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upon Indian tribes' natural rights is unlawful absent express and unequivocal waiver by the Tribe 

or express intent by Congress -- a waiver of sovereign immunity cannot be implied. 

This respect for the inherent autonomy Indian tribes enjoy has been particularly enduring 

where tribal immunity from suit is concerned.  The Court unwaveringly has held that "Indian 

Nations are exempt from suit without Congressional authorization," U.S. v. U.S. Fidelity & 

Guar. Co., 309 U.S. 506, 512, 60 S.Ct. 653, 656 (1940), and that "a [Congressional] waiver of 

[Indian tribal] sovereign immunity cannot be implied but must be unequivocally expressed."   

Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58, 98 S.Ct. 1670, 1677 (1978) (internal quotations 

omitted.)  Recently, although it questioned the historical legitimacy of the doctrine, the Court 

reaffirmed that an Indian tribe is not subject to suit unless the tribe waives its immunity or 

Congress expressly abrogates it.  See Kiowa Tribe v. Manufacturing Technologies, 523 U.S. 751, 

754, 1185 Ct. 1700, 1703 (1998). 

The protection of inherent sovereignty expressed over the past 150 years by the Court 

reaches beyond that of the Tribe as a body politic and protects all agents and elected officials of 

federally recognized Indian Tribes who, as a general rule, are immune from suit under the 

Tribe’s sovereign immunity.  See, e.g., Linneen v. Gila River Indian Community, 276 F.3d 489, 

492 (9th Cir. 2002).  The Miccosukee Tribe is a federally recognized Indian tribe which elects 

both officials to lead its day to day operations and the General Council as provided in its 

Constitution.  Cypress was elected in 1989 as the Tribal Chairman and held that position 

uninterrupted through January 2010.  In that capacity, and as clearly set out in the Second 

Amended Complaint, Cypress acted with “unrestricted” supervision, control, and within the day 

to day authority possessed by him under the inherent self-governing powers of the Tribe.  

(Second Amended Complaint, ¶ 6)   
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Tribal immunity to suit extends to individual tribal officials and agents while acting in 

their representative capacity and within the scope of their authority.  Linneen, 276 F.3d at 492 

(holding that Indian community’s sovereign immunity extended to tribal ranger alleged to have 

improperly detained Linneen during ranger’s performance of official duties on the community’s 

land); Hardin v. White Mountain Apache Tribe, 779 F.2d 476, 479, 480 (9th Cir. 1985) (despite 

defendants being named in their individual capacities, tribal sovereign immunity applied because 

they were acting within the scope of their delegated authority).  The Tribe’s pleading alleges that 

all disputes and issues involved tribal officials and agents acting in their official capacity and 

within the scope of their “unrestricted” authority.  Consequently, the Tribe’s complaint, years 

later that then-Chairman Cypress, in essence, should not have exercised his unlimited authority 

as he did, is barred by sovereign immunity. 

III. THE SECOND AMENDED COMPLAINT DOES NOT STATE 

A CAUSE OF ACTION AGAINST CYPRESS UNDER RICO. 

 

A. RICO IS NOT APPLICABLE TO THE ALLEGED CRIMINAL  

ACTIVITY WITHIN INDIAN COUNTRY ALLEGED IN THE 

SECOND AMENDED COMPLAINT. 

 

Federal laws of general applicability like RICO are presumed to apply with equal force to 

Indians, subject to three exceptions.  See United States v. Farris, 624 F.2d 890, 893, 894-95 (9th 

Cir. 1980), cert. denied sub nom, Baker v. United States, 449 U.S. 1111, 101 S.Ct. 919, 920 

(1981); see also United States Dep't of Labor v. OSHRC, 935 F.2d 182, 184 (9th Cir.1991) 

(quoting FPC v. Tuscarora Indian Nation, 362 U.S. 99, 116, 80 S.Ct. 543, 553, (1960)).  These 

exceptions are:    
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A federal statute of general applicability that is silent on the issue 

of applicability to Indian tribes will not apply to them if: (1) the 

law touches "exclusive rights of self-governance in purely 

intramural matters;" (2) the application of the law to the tribe 

would "abrogate rights guaranteed by Indian treaties;" or (3) there 

is proof "by legislative history or some other means that Congress 

intended [the law] not to apply to Indians on their reservations."  

Donavan v. Coeur d’Alene Tribal Farm, 751 F. 2d 1113-1116 (9th 

Cir. 1985) (quoting United States v. Farris, 624 F.2d (9th Cir. 

1980), cert. denied, 449 U.S. 11, 101 S.Ct. 919 (1981)). 

 

Two of the exceptions referenced above apply in this case.  First, this is a “purely 

intramural matter” which is exclusively governed by the Tribe’s customs and traditions.  Then-

Chief Cypress had “unrestricted” authority and access to the Tribe’s monies that he is alleged to 

have misappropriated.  Whether then-Chairman Cypress misused the “unrestricted” authority he 

admittedly possessed at all material times is to be determined by Tribal “law” and is not subject 

to RICO’s prohibitions.  Consequently, this exception to the rule of general applicability applies.   

Second, subsequent legislative history -- “some other means” -- shows that Congress did 

not intend that RICO apply to Indians on their reservations.  The purpose and scope of RICO and 

later legislative enactments clearly demonstrate that it should not apply to Indian tribes on their 

reservations.  RICO is designed to attack the "infiltration of organized crime and racketeering 

into legitimate organizations," S.Rep. No. 91-617, at 76.  RICO therefore takes aim at 

"racketeering activity." Sedima v. S.P.R.L. v. Imrex Co., Inc., 473 U.S. 479, 481, 105 S.Ct. 3275 

(1985).  Nothing within the Tribe’s Second Amended Complaint falls within any enumerated 

federal crimes that are directly applicable to “racketeering activity” within Indian Country by an 

Indian. 

In contrast, Congress has made clear that criminal activity within the scope of federal 

jurisdiction is limited to specifically enumerated crimes as set forth under the Indian Major 

Crimes Act. (“IMCA”) 18 U.S.C. § 1153, et seq.  Under the IMCA, the federal court has 
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exclusive jurisdiction over sixteen (16) specific enumerated crimes that may occur within 

“Indian Country” and are committed by an Indian.
1
  All other crimes occurring within Indian 

Country are within the exclusive jurisdiction of the Tribe, or in some limited instances the State 

within which the Tribe is located.  See Duro v. Reina, 495 U.S. 676, 680 n. 1, 110 S.Ct. 2053, 

2057 n. 1 (1990).  

None of the acts enumerated in IMCA include any of the alleged claims raised by 

Plaintiff against Cypress.  There is no jurisdiction within this Court over crimes committed in 

Indian country for money laundering (18 U.S.C. 1956); money transactions (18 U.S.C. 1957); or 

Fraud (18 U.S.C. 1341).  Plaintiff raises these allegations to support the premise of criminal 

racketeering activity, all of which are outside the scope of enumerated crimes found under IMCA 

18 U.S.C. 1153.   Similarly, RICO provisions sections 1962 and 1964 do not have any 

application to this alleged activity.   

Finally, the Indian Gaming Regulatory Act (“IGRA”) 25 U.S.C. § 2701, et. seq. (1988),   

was passed by Congress to regulate gaming within Indian Country and to prevent “criminal 

activity, including organized crime” from impacting enterprises operating within Indian Country.  

Id.  Certainly, if RICO, which was passed to deal with organized crime and racketeering, is 

applicable to enterprises and activity within Indian Country, why then would Congress find it 

necessary to pass another very specific law to deal with organized crime and criminal activity 

solely within Indian Country?  The answer is simple.  RICO does not apply to acts committed by 

                                                           
1
 Pursuant to IGRA: 

any Indian who commits against the person or property of another Indian or other person any of the 

following offenses, namely, murder, manslaughter, kidnapping, maiming, a felony under chapter 

109A, incest, assault with intent to commit murder, assault with a dangerous weapon, assault 

resulting in serious bodily injury (as defined in section 1365 of this title), an assault against an 

individual who has not attained the age of 16 years, felony child abuse or neglect, arson, burglary, 

robbery, and a felony under section 661 of this title within the Indian country, shall be subject to the 

same law and penalties as all other persons committing any of the above offenses, within the 

exclusive jurisdiction of the United States.  18 U.S.C. 1153 (a). 
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Indians within Indian Country since to do so would infringe upon the inherent sovereign 

authority of the Tribe (and its officials) to govern itself.  

B. THE TRIBE’S RICO CLAIMS AGAINST CYPRESS ARE BARRED 

  UNDER THE DOCTRINE OF SOVEREIGN IMMUNITY. 

 

 Since Congress did not abrogate tribal sovereign immunity for a RICO claim, see, e.g., 

Buchanan v. Sokaogon Chippewa Tribe, 40 F.Supp.2d 1043, 1047 (E.D.Wisc. 1999); Smith v. 

Babbitt, 875 F.Supp. 1353, 1365 (D.Minn. 1995), aff’d, 100 F. 3d 556 (8th Cir. 1996), cert. 

denied, sub. nom., Feezor v. Babbitt, 522 U.S. 807, 118 S.Ct. 46 (1997), tribal sovereign 

immunity extends to claims for damages made against tribal officials.  See, e.g., Burlington 

Northern Railroad Co. v. Blackfeet Tribe, 924 F.2d 899, 901 (9th Cir. 1991), cert. denied, 505 

U.S. 1212, 112 S.Ct. 3013 (1992).  Consequently, the Tribe’s RICO claims against Cypress that 

he misused its funds within the scope of his authority, are barred by sovereign immunity. 

CONCLUSION 

Accordingly, Defendant, Billy Cypress, respectfully requests that this court dismiss the 

Second Amended Complaint and this action against him with prejudice. 

 

 

 

Steven M. Goldsmith, Esq. 

Florida Bar No. 324655 

STEVEN M. GOLDSMITH, P.A. 

Co-Counsel for Billy Cypress 

5355 Town Center Road, Suite 801 

Boca Raton, FL  33486 

Tel: (561) 391-4900 

Fax: (561) 391-6973 

E-mail: steve.goldsmith@sgoldsmithlaw.com 

 

Respectfully submitted, 

 

_/s/ Robert O. Saunooke___ 

Robert O. Saunooke, Esq. 

Florida Bar No. 972827 

SAUNOOKE LAW FIRM, P.A. 

Lead Counsel for Billy Cypress 

18620 S.W. 39th Court 

Miramar, Florida  33029 

Tel: (561) 302-5297 

Fax: (561) 302-0598 

E-mail:ndnlawyer@hotmail.com 
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