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PRELIMINARY STATEMENT 

The Mashantucket Pequot Tribe (Tribe) seeks to invalidate 

Connecticut's personal property tax as applied to non-Indian suppliers 

that do business with the Tribe's casino.  The tax is assessed on slot 

machines owned by third parties and leased to the Tribe.  The Tribe is 

not directly or indirectly liable for the tax, and the payment of the tax 

has no economic or other effect on the Tribe or its casino.  The district 

court held that the property tax is preempted by the Indian Gaming 

Regulatory Act (IGRA) and the Indian Trader Statutes.  The tax on 

leased equipment is not proscribed by any federal statute or regulation 

nor does it conflict with the Tribe's governmental or its sovereign 

functions.  The district court's conclusions that the Tribe has standing 

to sue and that the tax is preempted are wrong as a matter of law and 

fact.  

STATEMENT OF JURISDICTION 

This is an appeal from a ruling on cross-motions for summary 

judgment by the U.S. District Court in the District of Connecticut 

(Eginton, J.), dated March 27, 2012, which disposed of all claims from 
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the proceeding below.  SA7.  The Tribe alleged that the district court 

had jurisdiction under the Indian Commerce Clause, U.S. CONST., art. I, 

§ 8, cl. 3, and 28 U.S.C. Sections 1331 and 1362.  JA24, ¶ 6. 

The district court entered final judgment on March 29, and the 

Town  of Ledyard (Town) filed its Notice of Appeal on April 26.  SA31; 

JA1966.  The notice of appeal was timely filed within 30 days after the 

entry of judgment.  FED. R. APP. P. 4(a)(1)(A).  This Court has 

jurisdiction under 28 U.S.C. § 1291. 
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STATEMENT OF ISSUES 

This appeal presents the following issues for review: 

1. The Tribe’s Standing.  The decision below invalidated 

Connecticut’s non-discriminatory, state-wide personal 

property tax as applied to property owned by non-Indian 

vendors that lease slot machines to the Indian casinos 

located within the taxing jurisdiction.  Does the Tribe have 

standing to challenge the tax assessed on personal property 

of third parties when in the ordinary course the Tribe is not 

liable for the tax and suffers no direct or indirect injury from 

its assessment? 

2. Indian Sovereignty.  Slot machine leases with nine 

vendors were modified at the Tribe’s initiative to add the 

Tribe’s promise to indemnify vendors for property taxes they 

paid on machines leased to the Tribe’s casino.  In the 

absence of evidence that these promises were honored or 

that the property tax has any economic effect on the Tribe or 

its casino, the district court found that the tax interfered 
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with the Tribe’s sovereignty.  Can Indian sovereignty be 

implicated by a standard business transaction with a tribe’s 

commercial enterprise that does not implicate any 

government or intramural tribal functions?   

3. Preemption by the Indian Trader Statutes.  The slot 

machine vendors are not registered Indian traders, do not 

maintain a place of business on reservation, are not 

regulated by any federal agency, but are subject to state 

qualification as vendors to casinos and to state regulation of 

gaming equipment and its transportation.  Can the state tax 

be preempted where there is no conflict with Indian Trader 

Statutes or federal regulation, but there is extensive state 

regulation of vendors?  

4. Preemption Under IGRA.  The district court did not 

identify any provision of IGRA that applies to the leases or 

conflicts with the state tax, and there is no federal review or 

regulation of slot machine leases, transactions between the 

vendors and a casino or the vendors themselves.  Can IGRA 

preempt the state tax in the absence of conflict with its 
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provisions or its regulatory scheme where the transaction 

and the vendors are subject to state regulation under IGRA’s 

terms? 

5. Preemption Balancing Test.  The use of a balancing test 

as part of a preemption analysis only applies to on-

reservation activities subject to detailed and comprehensive 

regulatory schemes.  Could the district court reasonably find 

preemption under a balancing test where the incidence of 

taxation is on non-Indian ownership and the State is 

assigned the only regulatory functions involving the taxed 

personal property? 
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STATEMENT OF THE CASE 

I. RELEVANT FACTUAL BACKGROUND 

The district court invalidated Connecticut’s statewide, non-

discriminatory personal property tax as applied to vendors dealing with 

the Tribe’s casino.  The Mashantucket Pequot Gaming Enterprise 

(Gaming Enterprise) operates the casino, which is widely referred to as 

Foxwoods.  Millions of people visit Foxwoods annually, and the Gaming 

Enterprise employs almost 10,000 employees, of which approximately 

150 are Tribal members.  JA152, ¶ 45.  The Tribe has just over 1,000 

members.  JA214, 52:5. 

Like many states, Connecticut taxes owners of personal property 

that is maintained within the taxing jurisdiction for more than three 

months of the year, Conn. Gen. Stat. §§ Sec. 12-40, 12-43, for the 

purposes of generating revenue.  Municipalities assess and collect this 

tax, but they do not assess tax on property owned by Indians and kept 

on reservation.  SA32; JA144, ¶¶ 1-3; JA146, ¶¶ 12-14.  The Town 

depends on the collection of real and personal property taxes to support 

its governmental services.  JA145-146  ¶¶ 8, 9, 11, 12, 68-78.  
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The towns of Ledyard and Montville, the two Connecticut 

municipalities with Indian casinos within their jurisdiction, tax non-

Indian vendors on property they lease to the commercial gaming 

enterprises of the Mashantucket Pequot and the Mohegan Tribes.  

JA269.  Two of a number of slot machine vendors – Atlantic City Coin & 

Slot Service Company, Inc. (“ACC”) and WMS Gaming, Inc. (“WMS”) – 

have cooperated with the Gaming Enterprise, in challenging the State’s 

personal property tax.  ACC and WMS pay Montville taxes assessed on 

slot machines that they lease to the Mohegan Sun Casino, but at the 

urging of the Mashantucket Pequots, resist paying taxes to Ledyard on 

slot machines they lease to the Gaming Enterprise for use at Foxwoods.  

JA269. 

These vendors also sell slot machines, but offer their more popular 

proprietary games by lease only.  See JA0237, 24:5-25.  The vendors 

lease the slot machines using standard form leases.  About a decade 

ago, the Gaming Enterprise began modifying a provision of the 

standard form leases of its vendors.  JA146-47, ¶¶ 17-21; JA1687, ¶ 18; 

JA1690-91, ¶¶ 30, 32.  In the leases of at least nine vendors, the Tribe 

included language whereby the vendor agrees not to file personal 
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property tax declarations or to pay taxes levied on them by Ledyard for 

the machines leased to the Gaming Enterprise.  JA148, ¶ 21.  The 

Gaming Enterprise also agrees to indemnify these vendors for their tax 

liability as well as for the cost of defending any lawsuits for failure to 

pay the tax.  JA147, ¶¶ 19, 20; JA1687, ¶ 19; JA1690-91, ¶¶ 30-32.  

Some of these vendors file declarations and pay tax; others do not. 

ACC and WMS are among the vendors who agreed to these lease 

modifications.  Despite its agreement not to pay such taxes, ACC filed 

tax declarations and paid property tax to the Town at the time this case 

was filed and since that time.  JA149, ¶ 28.  WMS filed declarations and 

paid property taxes earlier, but stopped filing and paying after the 2005 

tax year.  JA149, ¶ 26. 

In the ordinary course of business, ACC and WMS do not pass the 

tax on to any of their casino customers—not directly or indirectly 

through their lease rates.  JA150-51, ¶¶ 31-35.  At the time of the 

Tribe’s initial complaint, neither ACC nor WMS had ever sought 

reimbursement from the Gaming Enterprise for any amount of personal 

property tax assessed on their property.  JA150, ¶ 29.  WMS still has 

never done so.  JA149, ¶ 27; JA1699, ¶¶ 53, 54, 58.  ACC made its first 
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request for reimbursement in July 2008 – almost two years after the 

Tribe filed its complaint – upon the request of the Tribe.  JA150, ¶ 29; 

JA1772-73, ¶ 40.1  But for its own actions, the Tribe would never have 

been required to reimburse ACC and WMS for the personal property 

taxes.   

II. SUMMARY OF PROCEEDINGS 

The Tribe filed its first complaint related to ACC on August 3, 

2006.  JA1.  The Tribe also filed a second suit on September 8, 2008, 

based on the tax liability of WMS, and the two suits were consolidated.  

JA46.  The Tribe seeks declaratory and injunctive relief to prohibit the 

Town from enforcing the State personal property tax against ACC and 

WMS.  JA23, ¶ 1; JA29.  The Tribe alleged that the imposition of the 

tax on these third party non-Indian vendors violates federal law.  The 

Tribe asserted that the tax: (1) was “completely preempted by the 

federal government’s comprehensive regulation of Indian gaming”; (2) 

                                      
1 The Tribe has tendered reimbursement to ACC on only one other 
occasion.  On July 21, 2011, after the close of discovery in this case, the 
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was “preempted because the federal and tribal interests against the 

imposition of the taxes outweigh any legitimate interest of the Town . . . 

in imposing the taxes”; and (3) “impermissibly interfere[d] with the 

Tribe’s gaming operations, self-determination and sovereignty.”  JA23, 

¶ 1.  

On March 27, 2012, U.S. District Judge Warren W. Eginton 

denied defendants’ motions for summary judgment and granted the 

Tribe’s motion.  SA7.  The court rejected the Town’s argument that the 

Tribe lacked standing, because it manufactured its only claimed injury.  

SA15-17.  On the merits, the court found that the tax was preempted by 

the Indian Trader Statutes, 25 U.S.C. §§ 261-264, IGRA, 25 U.S.C. 

§ 2701, et seq., and pursuant to a balancing test that weighs the 

interests of a state against a tribe described in White Mountain Apache 

Tribe v. Bracker, 448 U.S. 136 (1980).  See SA18-30.  In the same 

                                                                                                                         
Tribe reimbursed ACC for the personal property taxes that ACC paid 
subsequent to the 2007 tax year.  JA1772-73, ¶ 40. 
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opinion, the court also denied the Defendants’ motion to exclude the 

testimony of the Tribe’s expert, John C. Deane.  SA13-14.2   

The court entered final judgment in favor of the Tribe on March 

29, and this appeal followed.  SA31; JA1966.  

SUMMARY OF ARGUMENT 

Connecticut does not assess personal property tax on the Tribe or 

its Gaming Enterprise.  Evidence in the record demonstrates that a tax 

on the property of slot machine vendors – for which the Tribe is not 

primarily or even secondarily liable – has no direct or indirect economic 

effect on the Gaming Enterprise.  ACC and WMS, in the ordinary 

course, do not seek recovery of the tax from the Gaming Enterprise or 

from any other of their customers.  Nor do they pass on the tax in 

higher lease rates; the rates are the same for casinos in jurisdictions 

without property tax. 

The only possible economic effect of the tax is derived from the 

Tribe’s election to cause its Gaming Enterprise to indemnify vendors for 

                                      
2 The court’s decision was not reported.   
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their personal property tax liability.  But for the Gaming Enterprise’s 

voluntary assumption of the tax obligation of others, no vendor would 

never have sought reimbursement for their taxes.  The Gaming 

Enterprise cannot manufacture injury by ostensibly assuming the tax 

obligation of third parties for which it otherwise has no legal obligation, 

and its promise to do so appears to have been undertaken solely to 

maintain this lawsuit. 

By manufacturing an injury, the Tribe has attempted to create 

federal jurisdiction where none exists in order to invalidate a state law 

that has no application to it.  In allowing the Tribe to maintain this 

case, the district court overlooked constitutional standing requirements 

and allowed the Tribe to bring a case in federal court that the vendors 
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should have pursued in state court.3  The district court rendered an 

opinion that is incorrect from start to finish.4   

Nor does the tax interfere with the Tribe’s sovereignty sufficient 

to satisfy constitutional standing requirements.  The district court 

incorrectly concluded that there was an imminent threat to the Tribe’s 

autonomy on the basis of an unsupported allegation from the Tribe that 

the Town could enter the reservation to seize ACC’s and WMS’s 

property.  The district court clearly erred in premising standing on that 

hypothetical threat.  The State law does not authorize the Town to 

enter the reservation; the Town disavowed any authority to do so; and  

                                      
3 As set forth in the papers filed by the State of Connecticut, the 
vendors could not pursue their claims in federal court because the Tax 
Injunction Act, 28 U.S.C. § 1341, requires taxpayers to pursue remedies 
in state court.  See State’s Br. 17-24. 
4 The Tribe’s complaint alleged that the property tax was preempted 
because it interfered with tribal sovereignty.  The court, however, did 
not conclude that the State’s tax was preempted because it interfered 
with tribal sovereignty, but instead based the Tribe’s standing on the 
finding that “the Tribe can assert ‘a discrete claim of injury’ based on its 
substantive interest in self-government with respect to the state’s 
authority to impose taxation ‘so as to confer standing upon it.’”  SA16 
(citing Moe v. Confederated Salish & Kootenai Tribes of Flathead 
Reservation, 425 U.S. 463, 469 n.7 (1976)).   
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federal law clearly prohibits such action.  There is no imminent threat 

to the Tribe’s autonomy.  Moreover, even if there were an economic 

impact on the Tribe’s casino, that would not implicate any 

governmental or intramural functions as defined by this Court in Reich 

v. Mashantucket Sand & Gravel, 95 F.3d 174 (2d Cir. 1996).  Finally, 

the district court’s reliance on the mere allegation of an injury to tribal 

sovereignty – without more – is inconsistent with all standing 

precedents, which uniformly require a concrete and particularized 

injury.  None exists here.     

As to the merits of the preemption claims, the district court erred 

on every point.  The district court first neglected even to consider prior 

property tax cases that uniformly upheld state taxes on property owned 

by non-Indians but maintained on reservations.  These prior cases 

include Thomas v. Gay, 169 U.S. 264 (1898), which held that taxation of 

non-Indian property was too attenuated and remote to have any effect 

on the tribe on whose reservation the property was kept. 

The district court also erroneously concluded that the Indian 

Trader Statutes preempted the State’s property tax.  The slot machine 

vendors, however, are not registered Indian traders, do not have a place 
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of business on reservation, and their lease transaction is not reviewed 

or regulated by any Federal agency.  Instead, the vendors are qualified 

under State law to provide gaming equipment, and the State regulates 

the gaming equipment and its transportation within the State.  In the 

absence of any Federal regulation and in the presence of extensive state 

regulation, Federal preemption is a nonsensical concept. 

Similarly, IGRA does not preempt a property tax on leased slot 

machines.  While IGRA does establish a system for governing Indian 

gaming, the law expressly prescribes a role for the states.  Under that 

system, there is no Federal review or regulation of slot machines, their 

transportation, or even the vendors.  Those roles reside with the states.  

There is no provision of IGRA that conflicts with Connecticut’s tax, and 

the tax does not frustrate or interfere with IGRA.  There is simply no 

basis for finding preemption of state law, and the district court was 

incorrect as a matter of law to conclude otherwise. 

Contrary to the district court opinion, the Bracker balancing test 

is not an independent basis for preemption.  It is a judicially-created 

methodology for conducting a preemption analysis under limited 

circumstances not present here.  The only instances courts have applied 
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the Bracker test is where the tax relates to an activity taking place on-

reservation, there exists a comprehensive federal regulatory scheme 

leaving no room for state regulation, and the tax on third parties 

creates an economic burden on the tribe.   

The property tax in question here meets none of those 

requirements.  The Supreme Court held that Bracker applies only 

where a state asserts authority over non-Indians engaged in on-

reservation activity.  Wagnon v. Prairie Band Potowatomi Nation, 546 

U.S. 95 (2006).  Here, Connecticut law imposes a tax on non-Indian 

owned personal property, not a tax on activities taking place on-

reservation.  IGRA expressly authorizes states to take a role in 

governing Indian gaming, which precludes Bracker’s applicability here.  

There is no basis for finding that the state is excluded by comprehensive 

regulation, when Congress conferred on it an extensive regulatory role.  

Moreover, as stated above, the Tribe has suffered no injury, economic or 

otherwise.  No court, apart from the district court below, has ever 

invalidated personal property taxes on non-Indians.  The district court’s 

decision should be reversed. 
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STANDARD OF REVIEW 

1. Standing.  Whether a plaintiff has constitutional standing is 

a question of law that this Court reviews de novo.  Field Day, LLC v. 

Cnty. of Suffolk, 463 F.3d 167, 175 (2d Cir. 2006).  Three elements make 

up the “irreducible constitutional minimum of standing”: (1) the 

plaintiff “must have suffered an injury in fact—an invasion of a legally 

protected interest which is (a) concrete and particularized, and (b) 

actual or imminent, not conjectural or hypothetical”; (2) “there must be 

a causal connection between the injury and the conduct complained of—

the injury has to be fairly . . . trace[able] to the challenged action of the 

defendant”; and (3) “it must be likely, as opposed to merely speculative, 

that the injury will be redressed by a favorable decision.”  Lujan v. 

Defenders of Wildlife, 504 U.S. 555, 560-61 (1992) (internal quotation 

marks and citations omitted).  The plaintiff bears the burden of 

establishing that it has suffered a concrete injury or is on the verge of 

suffering one.  See id.   

2. Summary Judgment.  The district court’s decision to grant 

summary judgment pursuant to Federal Rule of Civil Procedure 56 is 

reviewed by this Court de novo.  Miller v. Wolpoff & Abramson, L.L.P., 
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321 F.3d 292, 300 (2d Cir. 2003).  See also Terwilliger v. Terwilliger, 206 

F.3d 240, 244 (2d Cir. 2000) (noting same standard of review applies for 

summary judgment motions and cross-motions).  Summary judgment is 

appropriate only when the movant has shown “that there is no genuine 

dispute as to any material fact and the movant is entitled to judgment 

as a matter of law.”  Fed. R. Civ. P. 56(a).  In determining whether 

there are genuine issues of material fact, the court is “required to 

resolve all ambiguities and draw all permissible factual inferences in 

favor of the party against whom summary judgment is sought.”  Terry v. 

Ashcroft, 336 F.3d 128, 137 (2d Cir. 2003) (internal quotation marks 

and citation omitted).  “[C]onclusory statements or mere allegations 

[are] not sufficient to defeat a summary judgment motion.”  Davis v. 

New York, 316 F.3d 93, 100 (2d Cir. 2002).   

ARGUMENT 

I. THE TRIBE IS NOT INJURED BY CONNECTICUT’S 
PERSONAL PROPERTY TAX AND LACKS STANDING 
TO CHALLENGE IT 

The doors to the Federal courthouse open only when a plaintiff 

can demonstrate that it “is under threat of suffering ‘injury in fact’ that 

is concrete and particularized; the threat must be actual and imminent, 

Case: 12-1727     Document: 70     Page: 29      08/09/2012      687656      87



 

-19 - 

not conjectural or hypothetical; it must be fairly traceable to the 

challenged action of the defendant; and it must be likely that a 

favorable judicial decision will prevent or redress the injury.”  Summers 

v. Earth Island Inst., 555 U.S. 488, 493 (2009) (citing Friends of the 

Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 180-81 

(2000)).  The district court erred in holding that the Tribe met these 

basic constitutional requirements.   

First, the Tribe has not suffered any economic injury that is fairly 

traceable to the challenged tax.  Second, the district court erred in 

premising standing on an abstract claim of interference with tribal 

sovereignty and governance.  The Tribe did not allege a concrete or 

particularized injury that is actual or imminent, as required to satisfy 

Article III standing.  The injury the Tribe asserts is illusory and one of 

its own manufacture.  The district court erred in failing to dismiss the 

case for lack of standing. 

A. The Tribe Did Not Suffer Any Financial Injury 
Traceable to the Challenged Tax 

The district court did not hold that the Tribe satisfied standing 

requirements on the basis of a financial injury.  See SA16 (bypassing 
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the question of financial injury by stating that “[r]egardless of plaintiff’s 

standing based on a financial injury . . .” without addressing the Town’s 

arguments).  It could not have done so.   

Any claim to standing based on financial injury necessarily fails 

because the Tribe suffered no financial injury and the claimed injury is 

not traceable to the challenged tax. 

1. The Tribe did not suffer any financial injury.  

When the Tribe filed suit in 2006, it had not reimbursed ACC or 

WMS for any taxes the vendors paid on their personal property to the 

Town.  JA149-50, ¶¶ 27, 29-31.  The personal property taxes they pay to 

the Town are not passed on to the Gaming Enterprise or reflected in the 

amount that the Tribe pays them under their leases.  JA35.  Both 

vendors testified that they did not seek reimbursement from the Tribe 

and that their standard practice is not to seek property tax 

reimbursement from any casino to which they lease gaming machines.  

JA150-51, ¶¶ 31, 34.  When the Tribe filed suit to challenge the State 

tax, it had not reimbursed ACC or WMS for a penny of the personal 
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property taxes they paid.5  The Tribe did not suffer any financial injury 

and does not meet standing requirements on that basis. 

2. The injury the Tribe asserts is not traceable to 
the challenged tax. 

Any possible injury is caused by the Tribe’s voluntary promise to 

indemnify ACC and WMS for their personal property tax obligations, 

and this defeats any claim to standing the Tribe might otherwise have 

had, had it actually reimbursed ACC or WMS.  Both vendors testified 

that they never seek reimbursement for personal property taxes they 

                                      
5 The Tribe reimbursed ACC for the first time in July of 2008, for the 
years of 2004, 2005, 2006 and 2007 combined.  JA150, ¶ 29.  After the 
close of discovery in July 2011, the Tribe reimbursed ACC for the 2007 
tax year.  JA150, ¶ 30.  The Tribe has never reimbursed WMS for 
personal property taxes it paid.  JA149, ¶¶ 26-27.  The Tribe 
represented in the proceedings below that “[s]ince 2004, the Tribe has 
paid . . . nearly $70,000 in property taxes on leased slot machines” to 
ACC.  Pl.’s Summ. J. Mot. 34 (Dist. Ct. Dkt. No. 224).  However, while 
the Tribe may have reimbursed ACC for tax years 2004 – 2007, it did 
not do so until 2008, two years after it filed suit against the Town.  “The 
existence of federal jurisdiction ordinarily depends on the facts as they 
exist when the complaint is filed.”  Newman-Green, Inc. v. Alfonzo-
Larrain, 490 U.S. 826, 830 (1989); see also Lujan, 504 U.S. at 571 n.5.   

Case: 12-1727     Document: 70     Page: 32      08/09/2012      687656      87



 

-22 - 

pay from any of the casinos to which they lease gaming machines.6  

JA150-51, ¶¶ 31, 34.  The language in the leases requiring 

reimbursement was inserted at the express request of the Gaming 

Enterprise.  JA146-47, ¶ 17.  Thus, the only reason that the Tribe would 

ever have paid ACC’s and WMS’s personal property taxes is because the 

Tribe insisted.  The “injury,” therefore, is self-inflicted and not caused 

by the State’s imposition of the personal property tax.   

The courts have consistently held that a plaintiff that causes its 

own injury does not satisfy the traceability prong for standing.  See 

McConnell v. FEC, 540 U.S. 93, 228 (2003) (candidates who refused 

large contributions could not trace any inability to compete to the  

                                      
6 In fact, the Tribe has not provided evidence that it reimburses any of 
the nine slot machine vendors whose contracts are in the record for 
personal property taxes they pay to the Town.  JA148, ¶ 21, 151, ¶ 35.  
There is no evidence that WMS or ACC insisted on reimbursement as a 
condition of doing business, and indeed, it appears quite the opposite, 
given that they do not seek reimbursement (except ACC two years after 
this suit was initiated) and that the Tribe revised their contracts to 
include an indemnification provision for that purpose.   
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statute, due to their own personal choice), overruled in part on other 

grounds, Citizens United v. F.E.C., 130 S. Ct. 876 (2010); Brotherhood of 

Locomotive Eng’rs & Trainmen v. Surface Transp. Bd., 457 F.3d 24, 28 

(D.C. Cir. 2006) (“This injury was not in any meaningful way ‘caused’ by 

the Board; rather, it was entirely self-inflicted and therefore insufficient 

to confer standing upon the Union.”).  Self-inflicted injuries are not 

“fairly traceable to the actions of the defendant.”  Ass’n of Cmty. Orgs. 

for Reform Now v. Fowler, 178 F.3d 350, 358 (5th Cir. 1999) (internal 

quotation marks and citation omitted).  See also 13A Charles Alan 

Wright et al., Federal Practice and Procedure § 3531.5, at 361-62 (3d ed. 

2008).   

Thus, even if ACC and WMS had sought reimbursement pursuant 

to the Tribe’s promise to indemnify them, the Tribe would not have 

standing.  Property tax is not assessed on the Tribe or its casino; nor is 

the Tribe primarily or even secondarily liable for a tax on non-Indians.  

Even if the Tribe makes payment under the indemnification agreement, 

that payment is not caused by the tax, but rather by the Tribe’s election 

to pay it.  The Tribe independently committed to paying ACC’s and 

WMS’s tax obligations; its obligation to pay those taxes is not “fairly 
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traceable to the actions” of the Town or the nature of the tax.  What the 

Tribe is really asking the Court to do is invalidate its debt, on the 

pretext that it is a tax that interferes with tribal sovereignty.  It is not.  

Taxes are not equivalent to debts, which are voluntary obligations 

based on express or implied contracts.  New Jersey v. Anderson, 203 

U.S. 483, 492 (1906).     

B. The Challenged Tax Presents No Injury or Risk of 
Injury to the Tribe’s Sovereignty 

The district court held that the Tribe satisfied constitutional 

standing requirements based on injury to the Tribe’s sovereignty.  This 

was error.   

The court below misapplied the principles in Moe v. Confederated 

Salish and Kootenai Tribes of Flathead Reservation.  Moe found that a 

tribe has standing to assert the right of its members not to be taxed.  It 

does not support the principle that a tribe meets constitutional 

requirements for standing without demonstrating a concrete and 

particularized injury simply by claiming that its tribal sovereignty has 

been infringed.  Mere allegations that a tax interferes with tribal 

sovereignty are not sufficient.  The district court’s opinion expands the 
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standing doctrine far beyond constitutional limits by ignoring the 

requirement of a concrete, particularized and non-abstract injury.   

The district court also improperly relied on a state statute that 

has no application to tribal land in determining that the Town’s tax 

posed an imminent threat to tribal sovereignty.  Federal law prohibits 

the Town from entering the Tribe’s reservation to seize property, see 

Williams v. Lee, 358 U.S. 217 (1959), which the Town acknowledged in 

the proceedings below.  See Town’s Memo. In Opp. To Tribe’s Summ. J. 

Mot. 32 (Dist. Ct. Dkt. No. 252) [filed under seal].  The district court 

erred in concluding that the Tribe’s autonomy is imminently threatened 

by a statute that does not authorize the Town to take any action on 

tribal land. 

Finally, the district court ignored prevailing law, including this 

Court’s rulings, regarding sovereignty when addressing tribal business 

operations, rather than governmental functions.  Tribal sovereignty 

concerns are at their weakest when a tribe is engaged in business 

activities that depend substantially on non-Indian suppliers, employees 

and patrons.  
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1. Standing is not satisfied by mere allegations 
that a tax interferes with tribal sovereignty. 

The district court incorrectly held that the Tribe satisfied standing 

by asserting “‘a discrete claim of injury’ based on its substantive 

interest in self-government.”  SA16 (quoting Moe, 425 U.S. at 469 n.7).  

The district court’s reliance on Moe is misplaced.   

In Moe, the Salish & Kootenai Tribes and four enrolled members 

acting as tribal representatives challenged Montana’s statutory scheme 

for assessing and collecting of personal property taxes on property 

owned by enrolled tribal members residing on the reservation, 

demanding a refund of personal property taxes paid.  425 U.S. at 469, 

n.7.  The Court did not specifically address standing, but rather 

explained in a footnote that its conclusions “that the District Court, 

with subject-matter jurisdiction over the Tribe’s claims, properly 

entered injunctive relief in [the Tribe’s] favor implicitly embrace a 

finding that the Tribe, qua Tribe, has a discrete claim of injury with 

respect to these forms of state taxation so as to confer standing upon it 

apart from the monetary injury asserted by the individual Indian 

plaintiffs.”  425 U.S. at 469 n.7 (emphasis added).  Thus, the Court 
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acknowledged that the tribe suffered an injury to its sovereignty when 

the State forced the tribe’s enrolled tribal members to pay state 

personal property taxes.   

Moe is clearly distinguishable from this case.  In Moe, Montana 

imposed its personal property taxes directly on tribal members.  In this 

case, Connecticut does not; Connecticut imposes taxes on property 

owned by non-Indians.  Tribes may legally represent and protect the 

interests of their members, as well as guarding their sovereign right to 

govern their members.  But tribes do not govern and have no 

responsibility to represent non-members.  There is no basis for finding 

that the Tribe “has a discrete claim of injury with respect” to 

Connecticut’s tax imposed on third parties.  ACC’s and WMS’s “injury” 

does not become the Tribe’s merely because the Tribe agreed to 

indemnify vendors for which the Tribe has no governing responsibility.  

Moe does not absolve the Tribe from demonstrating that the Tribe itself 

“has suffered ‘some threatened or actual injury resulting from the 

putatively illegal action.’”  Warth v. Seldin, 422 U.S. 490, 499 (1975) 

(citation omitted); see also Moe, 425 U.S. at 469 n.7 (citing Warth, 422 

U.S. at 499).     
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The district court failed to credit the distinction between direct 

regulation of a tribe and its members and a tax imposed on the property 

of non-Indians by also relying on factually inapposite cases of Prairie 

Band of Potawatomi Indians v. Pierce, 253 F.3d 1234 (10th Cir. 2001), 

and Osage Nation v. Oklahoma ex rel. Oklahoma Tax Comm’n, 597 F. 

Supp. 2d 1250 (N.D. Okla. 2009), aff’d sub nom. Osage Nation v. Kirby, 

597 F.3d 1117 (10th Cir. 2010).  Prairie Band addressed whether 

Kansas was required under the Indian Commerce Clause to recognize 

the Prairie Band’s motor vehicle registration laws.  Kansas refused to 

recognize a specific tribal law – motor vehicle registration – as 

evidenced by the fact that the Kansas state police had cited several 

tribal members for operating their cars on Kansas roads without state 

registration.  The court held that “[m]otor vehicle registration and 

titling is a traditional governmental function.  The state’s refusal to 

extend recognition, therefore, causes an obvious harm to the tribe: 

interference with or infringement on tribal self-government.”  253 F.3d 

at 1242 (citations omitted). 

Osage Nation, like Moe, involved a state imposing a tax directly on 

tribal members.  The relevant question in Osage Nation was whether 
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the land where its members were being assessed income tax was tribal 

land for purposes of preempting state income tax.  597 F. Supp. 2d at 

1261-62.  The court held that the Nation had standing to challenge the 

tax “under well-established law prohibiting the state from imposing and 

collecting taxes on the income of a tribal member who both resides and 

earns that income within Indian Country.”  Id. at 1253.  Here again, the 

injury to the Nation’s members was undisputed and the tax was directly 

on enrolled members of the Nation, not a third-party for whom the 

Nation had no governing responsibility.   

Miccosukee Tribe of Indians of Florida v. Florida State Athletic 

Comm’n, 226 F.3d 1226 (11th Cir. 2000), does not involve a tax on non-

Indian personal property, but rather a tax on activities taking place on-

reservation – promoting boxing matches for the Miccosukee.  Id. at 1230 

n.3 (explaining that because the precise tax being challenged was not 

identified in the proceedings the court “will examine the standing issue 

based on the Tribe’s allegation that the Florida Commission attempted 

to tax promoters for activities relating to boxing matches conducted on 

the Tribe’s reservation”).  There is a fundamental distinction between 

taxing tribal activities on Indian land and taxing non-Indian property.  
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The Supreme Court held years ago that tax on non-Indian property does 

not infringe tribal self-governance.  Thomas, 169 U.S. at 273-75.   

The district court over-extended the reach of Miccosukee by 

applying it to the tax involved in this case, and to the extent that 

Miccosukee can be argued to apply, that case wrongly concluded that an 

assertion that a tax infringes tribal sovereignty satisfies Article III.  

The Supreme Court has repeatedly held that a “complainant must 

allege an injury to himself that is ‘distinct and palpable,’ as opposed to 

merely ‘[a]bstract.’”  See Whitmore v. Arkansas, 495 U.S. 149, 155 

(1990) (citations omitted).  A claim that a tax infringes sovereignty – 

without more – does not satisfy standing.  Thus, the Eleventh Circuit’s 

conclusion that “[e]ven though the Tribe does not allege that the tax 

hindered its ability to conduct boxing matches or to collect its boxing 

taxes, the Tribe has a legitimate basis for standing-that the state’s tax 

on boxing promoters infringes upon the Tribe’s sovereignty,” 

Miccosukee, 226 F.3d at 1230, is in error and should not be followed by 

the Court here.  
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2. There is no imminent threat to tribal autonomy.  

The district court also erred in premising standing on a state 

enforcement remedy that has no application to the Tribe’s reservation.  

The district court stated that “the Connecticut statutes empower the 

Town to enforce its tax regulation in the event of unpaid taxes by 

encumbering the games with liens and confer upon the Town the right 

to enter the Reservation to take possession of the games.”  SA16 (citing 

Conn. Gen. Stat. §§ 12-155, 12-195b, 12-195e).  The district court’s 

conclusion was incorrect as a matter of law. 

The Tribe’s alleged injury – i.e., the Town’s supposed “right to 

enter” the Tribe’s reservation and seize ACC’s and WMS’s property – is 

wholly hypothetical.  The Connecticut General Statutes do not 

authorize the Town to enter the Tribe’s reservation.  The law authorizes 

a secured party to take collateral in property on a debtor’s premises.   
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Conn. Gen. Stat. § 42a-9-609.7  Nor is there any evidence in the record 

that the Town has attempted or threatened to enter the Tribe’s 

reservation to seize ACC’s and WMS’s property.  In fact, the Town 

expressly disavowed that it had that authority in the district court 

proceedings.  Town's Memo. In Opp. to Tribe's Summ. J. Mot. 32 (Dist. 

Ct. Dkt. No. 252) [filed under seal]; Town's Reply in Support of Summ. 

J. Mot. 6 (Dist. Ct. Dkt. No. 270) [filed under seal].  That lack of 

evidence, combined with the Town’s disavowal of such authority, 

renders the basis of the Tribe’s standing wholly hypothetical.  See 

Wash. v. Confederated Tribes of Colville Indian Reservation, 447 U.S. 

                                      
7 Section 42a-9-609 provides that:  

(a) After default, a secured party: (1) May take possession of the 
collateral; and (2) Without removal, may render equipment 
unusable and dispose of collateral on a debtor’s premises under 
section 42a-9-610. 

(b) A secured party may proceed under subsection (a): (1) 
Pursuant to judicial process; or (2) Without judicial process, if it 
proceeds without breach of the peace. 

(c) If so agreed, and in any event after default, a secured party 
may require the debtor to assemble the collateral and make it 
available to the secured party at a place to be designated by the 
secured party which is reasonably convenient to both parties. 
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134, 162 (1980) (noting that allegations that the state may enter onto 

the reservations and seize stocks of cigarettes was not properly before 

the Court because “[t]he record does not disclose that the State has ever 

entered the reservations to seize cigarettes because of the Tribes’ failure 

to collect the taxes due on sales to nonmembers, or ever threatened to 

do so except in papers filed in this litigation”).    

More importantly, the district court was incorrect that the Town 

has any authority to enter the reservation for another reason.  It has 

long been established that the Town has no such right.  The Supreme 

Court in Williams v. Lee, 358 U.S. 217, clarified the limitations on the 

exercise of state authority within Indian country.  States (and by 

extension, municipalities) cannot enter reservations and enforce their 

civil authority without Congressional authorization or permission from 

the tribe.  Cf. Okla. Tax Comm’n v. Citizen Band Potawatomi Indian 

Tribe, 498 U.S. 505, 514 (1991) (acknowledging that there may be rights 

without remedies).  Here, the Town has neither. 

                                                                                                                         
Id. 
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Yet despite the fact that such action is clearly prohibited under 

federal law and thus presents no threat to the Tribe, the court found 

that the state statute presented an “imminent threat” to the Tribe’s 

autonomy within its physical boundaries.  SA17 (emphasis added).  The 

Supreme Court, however, construes “imminent” to mean “certainly 

impending.”  Lujan, 504 U.S. at 560-61, 564 n.2 (internal quotation 

marks and citation omitted); see also Summers, 555 U.S. at 499-500 

(refusing to dilute strict imminence requirement to demand only 

“realistic threat that reoccurrence of the challenged activity would 

cause the plaintiff harm in the reasonably near future”) (internal 

quotation marks, brackets, and citation omitted).   

There is nothing imminent or even likely about the Tribe’s 

speculation that the Town will violate federal law by entering the 

Tribe’s reservation to seize ACC’s or WMS’s property when such action 

has been expressly disclaimed by the Town.  The supposed threat that 

the Tribe asserted and the district court accepted is not “certainly 

impending” and cannot serve as the basis for standing. 
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3. Tribal sovereignty is not directly implicated in 
the context of a tribe’s business operations.  

Generalized claims that a tax interferes with tribal sovereignty do 

not suffice for standing purposes for another reason – when a tribe’s 

economic enterprise is implicated, arguments regarding tribal 

sovereignty are at their weakest.  This Court has previously concluded 

that sovereignty concerns are not readily implicated in determining 

whether federal law applies to a tribe’s commercial operations.  See 

Reich v. Mashantucket Sand & Gravel, 95 F.3d 174 (2d Cir. 1996).  

When sovereignty concerns are at their weakest, the need to 

demonstrate an actual concrete and particularized injury is critical.  Yet 

the district court failed to address this Court’s decision on tribal 

sovereignty in any portion of its ruling.     

In Donovan v. Coeur d’Alene Tribal Farm, the Ninth Circuit held 

that the Occupational Safety and Health Act (“OSHA”) applied to 

Indians, unless 1) the law impinges upon “exclusive rights of self-

governance in purely intramural matters”; 2) the law is contrary to 

Indian treaty rights; or 3) Congress, as shown by statute, did not intend 

it to apply.  751 F.2d 1113, 1116 (9th Cir. 1985) (internal quotation 
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marks and citation omitted).  The court reasoned that federal law 

generally applies unless it touched upon self-governance in “purely 

intramural matters such as conditions of tribal membership, 

inheritance rules, and domestic relations.”  Id.   

This Court applied Donovan to one of this Tribe’s business 

operations – Mashantucket Sand & Gravel (“MSG”) – and determined 

that OSHA regulations do not interfere with the Tribe’s sovereignty 

because the Tribe’s business activities are extramural.  Reich, 95 F.3d 

at 181-82.  The Court evaluated whether the imposition of OSHA 

regulations on MSG would affect “exclusive rights of governance over 

‘purely intramural matters’ . . . such as tribal membership, inheritance 

rules, and domestic relations.”  Id. at 179 (quoting Donovan, 751 F.2d at 

1116).  In determining that OSHA did not, the Court explained that 

“the nature of MSG’s activities, its employment of non-Indians, and its 

construction at Foxwoods renders its conduct extramural,” not within 

the Donovan exception to the application of federal statues, and that 

thus “application of OSHA will not affect exclusive rights of self-

governance in purely intramural matters.”  Id. at 181. 
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This case is even more compelling that in Reich.  This tax does not 

affect or implicate the Tribe qua Tribe; if there is any effect, it affects 

the Tribe’s business arm – its Gaming Enterprise.  The Gaming 

Enterprise is engaged in interstate commerce and its millions of annual 

visitors are overwhelmingly non-Indians.  The Gaming Enterprise 

employs almost 10,000 employees, of which approximately 150 are 

Tribal members.  JA152, ¶45.  The casino is clearly an extramural 

activity.   

The federal courts of appeal have consistently concluded that a 

tribe’s business enterprises engaged in extramural activity generally do 

not implicate sovereignty concerns.  See Solis v. Matheson, 563 F.3d 425 

(9th Cir. 2009) (Fair Labor Standards Act applied to require payment of 

overtime by tribal retail store because it was a purely commercial 

enterprise selling to non-Indians in interstate commerce and employing 

non-Indians); NLRB v. Chapa De Indian Health Program, Inc., 316 F.3d 

995 (9th Cir. 2003) (National Labor Relations Act applied to tribal non-

profit health organization that had funding outside of the tribe and 

more than half non-Indian patients and employees); Fla. Paraplegic, 

Ass’n. v Miccosukee Tribe of Indians of Fla., 166 F.3d 1126, 1129 (11th 
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Cir. 1999) (American Disability Act’s public accommodation 

requirements apply to tribal restaurant and gaming facility because the 

business did not “relate to the governmental functions of the Tribe”); 

Lumber Indus. Pension Fund v. Warm Springs Forest Prods. Indus., 939 

F.2d 683 (9th Cir. 1991) (ERISA applied to tribal sawmill because self-

governance exception applies only when tribal decision making is 

usurped and ERISA did not do so); Smart v. State Farm Ins. Co., 868 

F.2d 929 (7th Cir. 1989) (ERISA applied to tribal insurance policy 

because it would not upset intramural matters); U.S. Dep’t of Labor v. 

Occupational Safety & Health Review Comm’n, 935 F.2d 182 (9th Cir. 

1981) (OSHA applied to tribal sawmill that employed a substantial 

number of non-Indians and sold almost all products in interstate 

commerce to non-Indians).8  

                                      
8 In fact, even Barona Band of Mission Indians v. Yee, 528 F.3d 1184, 
1191 (9th Cir. 2008), which the district court oddly relies on, does not 
support finding standing here.  As the court in Barona Band stated, 
“the right of territorial autonomy is significantly compromised by the 
Tribe’s invitation to the non-Indian subcontractor to theoretically 
consummate purchases on its tribal land for the sole purpose of 
receiving preferential tax treatment.”  Id.  That is, where the parties 
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Certainly, the test courts use when determining whether a federal 

law applies to tribes differs from that for determining the permissibility 

of a tax.  But the Court’s definition of sovereign functions in Reich does 

not change because the question is whether federal law preempts state 

law.  The conclusion that fundamental sovereignty concerns recede in 

the context a tribe’s extramural business operations for purposes of 

applying a federal law reasonably applies to the question of whether a 

tax infringes tribal sovereignty when that tax is applied to non-Indian 

entities conducting business with a large interstate commercial 

enterprise.  What sovereignty concerns of the Tribe are at stake when 

the gaming enterprise (not the Tribe) promises to pay taxes it otherwise 

has no obligation to pay?  The Gaming Enterprise may be an arm of the 

Tribe, but it is a business arm engaging in extramural activities many 

orders of magnitude more extensive the MSG.  No governmental 

interests are jeopardized in this context preventing a determination of 

standing based on infringement of those interests.   

                                                                                                                         
have manipulated contracts to evade taxes – as is the case here – the 
notion of tribal sovereignty is substantially diminished. 
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A tax on a vendor that is not passed on to a tribe’s business 

enterprise does not infringe sovereignty, and certainly alone, cannot 

satisfy Article III.  This district court erred in not dismissing this case 

for lack of jurisdiction. 

II. THE ASSESSMENT OF THE TAX ON THIRD-PARTY NON-
INDIAN VENDORS IS NOT PREEMPTED BY FEDERAL 
LAW 

In a cursory 12-page discussion, which at several points either 

ignores or superficially dismisses relevant and binding precedent, the 

district court found that the Town’s assessment of Connecticut’s 

personal property tax on the third-party non-Indian vendors is 

preempted by the Indian Trader Statutes, IGRA, and pursuant to the 

Bracker balancing test.  See SA18-30.  For the reasons that follow, the 

district court was wrong as a matter of law on all counts.   

A. Connecticut’s personal property tax is not preempted 
by the Indian Trader Statutes 

The Indian Trader Statutes do not preempt the Town’s 

assessment of Connecticut’s personal property tax on third-party non-

Indian vendors.  The district court’s conclusion to the contrary extends 

the Indian Trader Statutes well beyond any prior application, relying 
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on precedent that has since been explicitly disowned by the Supreme 

Court.  For the reasons that follow, the district court’s decision is 

incorrect as a matter of law and should be reversed.   

The Supreme Court has never found the Indian Trader Statutes 

preemptive where the federal government did not regulate and exercise 

direct oversight over the taxed transaction in question.  To support its 

decision expanding the application of the Indian Trader Statutes well 

beyond their previous scope, the district court misapplied two cases: 

Warren Trading Post Co. v. Arizona State Tax Commission, 380 U.S. 

685 (1965), and Central Machinery Co. v. Arizona State Tax 

Commission, 448 U.S. 160 (1980).  But the district court paid no heed to 

the context of those cases.  In both, the taxed activity that the Supreme 

Court found preempted was subject to extensive and comprehensive 

regulation or specific, direct review by the federal government.   

Warren Trading Post held a state tax imposed on the gross income 

of an on-reservation trading business preempted by Indian Trader 

Statutes, because the business was a federally licensed Indian trader 

whose interactions with the tribe were subject to extensive federal 
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regulation.  380 U.S. at 685-86, 689. The Court emphasized that the 

applicable regulations were so “detailed” and “comprehensive” that, 

[They prescribe] in the most minute fashion who may qualify 
to be a trader and how he shall be licensed; penalties for 
acting as a trader without a license; conditions under which 
government employees may trade with Indians; articles that 
cannot be sold to Indians; and conduct forbidden on a 
licensed trader’s premises. . . . [D]etailed business records 
must be kept and . . . government officials [must] be allowed 
to inspect these records to make sure that prices charged are 
fair and reasonable; that traders pay Indians in money; that 
bonds be executed by proposed licensees; and that the 
governing body of an Indian reservation may assess from a 
trader such fees, etc., as it may deem appropriate. 

 

Id. at 689 (internal quotation marks omitted).  In light of this 

comprehensive regulation, the Court found that the state tax at issue 

could “not be imposed consistently with” the Indian Trader Statutes 

and was therefore preempted.  Id. at 686.  In particular, the Court 

found that if the tax were permitted to stand, it “would put financial 

burdens on [the trader] or the Indians with whom it deals in addition 

to” those already required by law, “and could thereby disturb and 

disarrange the statutory plan Congress set up in order to protect 

Indians against prices deemed unfair or unreasonable by the Indian 

Commissioner.”  Id. at 691 (emphases added).    
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In Central Machinery, the Supreme Court held that the Indian 

Trader Statutes preempted the application of a state tax on a sale of 

goods to a tribe, where the sale was specifically overseen and approved 

by the Bureau of Indian Affairs (the “BIA”).  448 U.S. at 161, 165 n.4.  

Although, unlike in Warren Trading Post, the seller was not a licensed 

Indian trader and did not maintain a place of business on the 

reservation, the Court took pains to emphasize that at issue was not 

simply any business transaction: 

[I]t should be recognized that the transaction at issue in this 
case was subjected to comprehensive federal regulation.  
Although appellant was not licensed to engage in trading 
with Indians, the [BIA] had approved both the contract of 
sale . . . in question and the tribal budget, which allocated 
money for the purchase . . . . 

 

Id. at 165 n.4 (emphasis added).  See also id. at 161 (noting that the 

seller “does not have a permanent place of business on the reservation, 

and it is not [a federally-licensed Indian trader]” but “[t]he transaction 

was approved, however, by the [BIA]”).  Even the dissenting opinion 

noted that the seller “was obliged to obtain federal approval of the sale 

transaction in this case.”  Id. at 168.   
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In the face of all precedents to the contrary, the district court 

erroneously found that Central Machinery stands for the proposition 

that “the Indian Trader Statutes preempt where the contract execution, 

delivery and payment are effected on the reservation.”  SA20.  This rule 

is incorrect and too broad for a number of reasons.  First, as noted 

above, despite the Supreme Court’s clear statement that the extent of 

government regulation and oversight over the taxed activity is critically 

important, the district court’s interpretation disposes of that inquiry as 

irrelevant.  Second, the broad rule announced by the district court is 

illogical in light of extensive case law that carefully considers the 

question of preemption when non-Indians are taxed in connection with 

on-reservation conduct.  If the inquiry were as simple as the district 

court concludes, there would be no purpose to these fact-intensive 

decisions which carefully analyze the extent of the government 

regulation or oversight of the taxed activity.  See, e.g., Cent. Mach., 448 

U.S. at 161, 165 n.4; Warren Trading Post, 380 U.S. at 689.  See also 

Cotton Petroleum Corp. v. N.M., 490 U.S. 163, 187 (1989) (finding “[a]ny 

impairment to the federal policy . . . too indirect and too insubstantial” 

to support claim that State severance tax on non-Indian oil and gas 
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producer whose operations were located on Indian reservation was 

preempted); Ramah Navajo Sch. Bd., Inc. v. Bureau of Revenue, 458 

U.S. 832, 837 (1982) (noting that “there is no definitive formula for 

resolving the question whether a State may exercise its [taxing] 

authority over [commercial activity on an Indian reservation]”; Bracker, 

448 U.S. at 148 (applying balancing test to determine whether taxes 

imposed on non-Indians in connection with on-reservation timber 

activities were preempted by a “federal regulatory scheme . . . so 

pervasive as to preclude the additional burdens” of the tax).   

Finally, in Department of Taxation & Finance v. Milhelm Attea & 

Brothers, Inc., the Supreme Court disowned such a broad reading of the 

very cases on which the district court relies.  512 U.S. 61, 71 (1994) 

(“Although language in Warren Trading Post suggests that no state 

regulation of Indian traders can be valid, our subsequent decisions have 

‘undermine[d]’ that proposition.”) (quoting Cent. Mach., 448 U.S. at 172 

(Powell, J., dissenting)).   

The one and one half pages that the district court devoted to 

preemption by the Indian Trader Statutes is conspicuously missing any 

discussion of federal government regulation or oversight of the leases at 
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issue, or any reference to the Milhelm Attea decision.  SA19-20.9  And it 

is only through these omissions that the district court could have 

reached its ultimately erroneous conclusion that the Indian Trader 

Statutes preempt Connecticut’s personal property tax.  It is undisputed 

that WMS and ACC are not federally-licensed Indian traders and no 

agent of the federal government approved, reviewed, or exercised any 

form of oversight over their gaming machine leases with the Gaming 

Commission.  See JA152, ¶¶ 41, 44.  In fact, these vendors are not 

subject to any federal regulation or oversight.  Instead, they are subject 

to regulation and license by the State.  JA152, ¶¶ 42, 43; JA154-55, ¶¶ 

57-64.  Furthermore, video and slot machine gaming is only permitted 

on the reservation because the State agreed to allow it.  JA155-56, ¶¶ 

65-68. 

In sum, application of the personal property tax to these vendors 

does not interfere with any federal regulation and, accordingly, is not 

                                      
9 In fact, Milhelm Attea is not mentioned anywhere in the Court’s 
opinion—despite the parties having extensively briefed the question of 
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preempted.  ACC and WMS have made a decision to lease, rather than 

sell their gaming machines, because leasing is more profitable for them.  

JA151, ¶ 37.  One of the costs of that choice is liability for personal 

property taxes.  The fact that this is the way they choose to do business 

with the Tribe does not insulate them from liability for legitimate State 

taxes.  See Cotton Petroleum, 490 U.S. at 175 (“Under current doctrine, 

a State can impose a nondiscriminatory tax on private parties with 

whom . . . an Indian tribe does business, even though the financial 

burden of the tax may fall on the . . . tribe.”).  The district court’s 

conclusion that the tax is preempted by the Indian Trader Statutes 

should be reversed.    

B. The Town’s assessment of the tax is not preempted by 
IGRA 

The federal government does not regulate ACC and WMS or the 

slot machines they lease to the Tribe.  It has not licensed or approved 

ACC or WMS; it does not set the standards for the regulation of their 

                                                                                                                         
the status of the law of preemption under the Indian Trader Statutes 
following that decision.   
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machines; and it does not regulate the transportation of those machines 

in the State.  The State, by contrast, does all of this.   

There is no plausible claim of preemption given the State’s 

extensive regulation of the property and the absence of any conflict with 

any federal law or regulation of the transaction and/or parties to the 

transaction.  The district court erred in concluding that IGRA preempts 

the challenged tax.   

1. Nothing in IGRA Conflicts with the State’s 
Personal Property Tax 

There is no provision of IGRA that applies to or conflicts with 

Connecticut’s personal property tax.  The only provision of IGRA that 

addresses taxes relates to entities engaging in gaming:  

Except for any assessments that may be agreed to under 
paragraph (3)(C)(iii) of this subsection, nothing in this 
section shall be interpreted as conferring upon a State or any 
of its political subdivisions authority to impose any tax, fee, 
charge, or other assessment upon an Indian tribe or upon 
any other person or entity authorized by an Indian tribe to 
engage in a class III activity. 

25 U.S.C. § 2710(d)(4) (emphasis added).  Section 2710(d)(4) does not 

prohibit property taxes on third parties; it merely declines to grant 

states the authority to tax the Tribe’s gaming revenues.  Declining to 
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authorize states to tax a tribe’s gaming revenues is consistent with one 

of the overarching purposes of IGRA – “to ensure that the Indian tribe 

is the primary beneficiary of the gaming operation.”  25 U.S.C. 

§ 2702(2).   

What IGRA does not do, however, is insulate every vendor 

conducting business with a tribe from its tax obligations, when those 

vendors – like ACC and WMS – are not engaging in a class III activity 

and those taxes have nothing to do with a tribe’s gaming revenues.  

IGRA does not address, and Congress did not include as one the Act’s 

purposes, any intent to provide vendors to casinos tax relief, simply 

because their customer is an Indian casino rather than a non-Indian 

casino.   

The district court misconstrued section 2710(d)(4) to invalidate 

Connecticut’s personal property tax.  SA22-23.  But section 2710(d) does 

not apply to taxes on vendors’ property because slot machines are not 

gaming revenue, a personal property tax on slot machines does not 

prevent the Tribe from being the primary beneficiary of the gaming 

operation, and neither ACC nor WMS is an “entity authorized by an 

Indian tribe to engage in a class III activity.”  25 U.S.C. § 2710(d)(4).  
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ACC and WMS are leasing property that the Tribe uses when the Tribe 

engages in class III activities.  “Engaging in gaming” means more than 

simply leasing property to enable the Tribe to engage in gaming.  Were 

it otherwise, the manufacturers of playing cards, blackjack tables, and 

croupier visors would be engaged in gaming, which they certainly are 

not.   

Additionally, if ACC and WMS were engaging in class III 

activities, a federally-approved ordinance would be required for their 

conduct to be lawful.  Subsection 2710(d)(2)(A) states that “[i]f any 

Indian tribe proposes to engage in, or to authorize any person or entity 

to engage in, a class III gaming activity . . . the governing body of the 

Indian tribe shall adopt and submit to the Chairman an ordinance or 

resolution that meets the requirements of subsection (b).”  25 U.S.C. 

§ 2710(d)(2)(A).  There is no ordinance authorizing ACC and WMS to 

engage in class III gaming and one is completely unnecessary because 

ACC and WMS are not engaging in a class III activity.  ACC and WMS, 
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among other suppliers, merely provide equipment that the Tribe 

operates.10 

IGRA does not regulate, address or otherwise impact leasing 

arrangements tribes may enter with non-Indian vendors or the personal 

property tax obligations such vendors might incur because Congress 

was not concerned with how tribes conducted their ancillary business 

operations.  Nothing in IGRA conflicts with Connecticut’s personal 

property tax. 

2. The State’s Extensive Regulation of ACC’s and 
WMS’s Property Precludes a Finding that 
Connecticut’s Personal Property Tax is 
Preempted 

Connecticut regulates ACC and WMS, not the federal government.  

There is no basis for determining that IGRA preempts personal 

property taxes on ACC’s and WMS’s property in light of the State’s 

                                      
10 The district court conflated the peripheral activity of leasing 
machines with engaging in class III gaming.  The district court stated 
that “the leasing of the equipment is within IGRA’s protective 
framework and constitutes engaging in class III gaming.”  SA 27.  The 
district court ignored both the fact that neither ACC nor WMS are 
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extensive regulation.  If the State has the greater power to regulate slot 

machines and slot machine vendors, there is no basis for arguing that 

IGRA prevents the State from the lesser power of taxing the non-Indian 

owners of such property.   

a. Connecticut’s personal property tax does 
not implicate the “governance of gaming” 
and thus falls outside the preemptive scope 
of IGRA  

IGRA’s preemptive scope is limited.  IGRA preempts only those 

activities that relate directly to the governance of gaming.  IGRA “is 

intended to expressly preempt the field in the governance of gaming 

activities on Indian lands.  Consequently, Federal courts should not 

balance competing Federal, State, and tribal interests to determine the 

extent to which various gaming activities are allowed.”  S. Rep. No. 100-

446, at 6 (1988), reprinted in 1988 U.S.C.C.A.N. 3071, 3076 (emphases 

added). 

                                                                                                                         
authorized under federal law to engage in class III gaming and the fact 
that neither actually conducts class III gaming – the Tribe does.     
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Thus, IGRA does not preempt state laws that are unrelated to the 

governance of gaming, such as claims by one non-tribal entity against 

another, even though resolution of the claims required review of a 

contract terminating a gaming management arrangement between one 

of the parties and a tribe.  See, e.g., Casino Res. Corp. v. Harrah’s 

Entm’t, Inc., 243 F.3d 435 (8th Cir. 2001).  Nor does IGRA preempt 

state records laws even when the tribal-state compact did not authorize 

the state to apply its public record laws to a report discussing the 

operation of a casino.  See Confederated Tribes of Siletz Indians of Or. v. 

Oregon, 143 F.3d 481, 487 (9th Cir. 1998) (“Where the Compact is 

silent, however, neither IGRA, the Indian Commerce Clause, nor any 

other federal law prevents Oregon from releasing the Report.”).   

The State’s personal property tax does none of those things courts 

have found preempted by IGRA.  Connecticut’s personal property tax is 

valid because the taxation of non-Indian property has nothing to do 

with how gaming is conducted and does not interfere with the Tribe’s 

governance of gaming.  Nothing about the tax affects the standards of 

operation, the reporting of wins or any other aspect of gaming or its 

governance.  The Tribe’s challenge does not relate to a tribal 
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governmental decision made pursuant to regulations established under 

IGRA.  The only effect the Connecticut tax has is on ACC’s and WMS’s 

bottom line; it has no effect on the governance of gaming. 

b. Connecticut Regulates the Vendors and 
Their Property – There is No Reasonable 
Claim of Preemption 

Connecticut lawfully regulates ACC and WMS and their property.  

Indeed, IGRA provides Connecticut with an important role in 

regulating gaming.11  The Mashantucket Pequot Tribe Gaming 

                                      
11 Congress explicitly intended to confer regulatory responsibility on 
states to govern class III gaming:  

In the Committee’s view, both State and tribal governments have 
significant governmental interests in the conduct of class III 
gaming . . . .  A tribe’s governmental interests include raising 
revenues to provide governmental services for the benefit of the 
tribal community and reservation residents, promoting public 
safety as well as law and order on tribal lands, realizing the 
objectives of economic self-sufficiency and Indian self-
determination, and regulating activities of persons within its 
jurisdictional borders. A State’s governmental interests with 
respect to class III gaming on Indian lands include the interplay of 
such gaming with the State’s public policy, safety, law and other 
interests, as well as impacts on the State’s regulatory system, 
including its economic interest in raising revenue for its citizens.  

S. Rep. No. 100–446, at 13, reprinted in 1988 U.S.C.C.A.N. at 3083.  See 
also Dalton v. Pataki, 835 N.E.2d 1180, 1189 (N.Y. 2005) (“IGRA confers 
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Procedures (“Procedures”), that were prescribed by the Secretary govern 

operations at the Gaming Enterprise.  JA154-55, ¶¶ 57-67.  Generally, 

IGRA requires a tribal-state compact before a tribe can conduct class III 

gaming.  25 U.S.C. § 2710(d).  Under the regulations, if a tribe and a 

state are unable to reach agreement on a compact, the Secretary may 

prescribe gaming procedures.  See 25 C.F.R. part 291.  In this case, the 

Tribe and Connecticut were unable to execute a compact, so the 

Secretary adopted Procedures, with minor modifications, from the 

State’s last proposal for a compact with the Tribe.  JA154, ¶ 59.  

Because the Gaming Procedures did not permit slot machines, the Tribe 

and Connecticut later entered into a Memorandum of Understanding 

that permitted slot machine gaming pursuant to specific terms.  JA155, 

¶¶ 65-66. 

                                                                                                                         
a benefit on the state by allowing it to negotiate and to have some input 
into how class III gaming will be conducted.”).  Congress “created a 
regulatory framework for tribal gaming intended to balance state, 
federal, and tribal interests.”  Amador Cnty., Cal. v. Salazar, 640 F.3d 
373, 376 (D.C. Cir. 2011) (emphasis added) (citing 25 U.S.C. 
§§ 2701, 2702).   
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Over the years, the State and the Tribe have supplemented the 

Gaming Procedures (without federal involvement) to develop extensive 

regulatory requirements called standards of operation and 

management.  JA0298.  Among myriad other responsibilities set forth 

in those standards of operation and management, the State restricts 

third parties from providing the Gaming Enterprise with gaming 

equipment unless they have a valid current gaming services 

registration issued by the State gaming agency.  JA155, ¶ 63.  The 

State is also authorized to bar entities from doing business with the 

Tribe if it determines that the entity’s prior activities and reputation 

pose a threat to the effective regulation of gaming or create or enhance 

the dangers of unfair or illegal practices.  JA155, ¶ 64.  Before the Tribe 

can operate any video facsimile games (which includes, for example, slot 

machines), the State’s gaming agency must approve standards for 

operation (unless the vendor is subject to an exemption because it is 

licensed by another state).  JA155, ¶ 64.  Indeed, the State has very 

substantial regulatory authority not only over the slot machines, which 

form the basis of this dispute, but over numerous aspects of the Tribe’s 

Gaming Enterprise.  See generally JA0294-305.   
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The State’s oversight is more than sufficient to refute any claim of 

preemption of the personal property tax.  Without state coordination 

and agreement, class III gaming is prohibited.  Without the 

Memorandum of Understanding, slot machines would be prohibited 

altogether.  Where states have a substantial regulatory role – as 

Connecticut clearly does here – courts have upheld state taxes.  See Ute 

Mountain Ute Tribe v. Rodriguez, 660 F.3d 1177, 1199-1200 (10th Cir. 

2011) (explaining that where states have a regulatory role over the 

activity taxes are permissible), cert. denied, 132 S. Ct. 1557 (2012).  See 

Cotton Petroleum, 490 U.S. at 164 (upholding tax where “the tax 

imposes no economic burden on the Tribe; and federal and tribal 

regulation is not exclusive, since the State regulates the spacing and 

mechanical integrity of on-reservation wells”); see also Ute, 660 F.3d at 

1199-1200. 

The district court places much emphasis on the fact that the 

Gaming Procedures do not authorize the personal property tax.  SA22-

23.  The Gaming Procedures, however, only address those activities that 

IGRA actually regulates – i.e., the governance of gaming.  See 134 Cong. 

Rec. S12643–01 (daily ed. Sept. 15, 1988) (statement of Sen. Inouye) 
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(“There is no intent on the part of Congress that the compacting 

methodology be used in areas such as taxation, water rights, 

environmental regulation, and land use.”).  The reason that the Gaming 

Procedures do not address personal property taxes is that they have 

nothing to do with the governance of class III gaming and therefore are 

not included in compacts or gaming procedures.12   

Where a compact (or Gaming Procedures) are silent, courts have 

held that federal law, including IGRA, does not preempt the state law. 

Confederated Tribes of Siletz Indians v. Or., 143 F.3d 481, 485 (9th Cir. 

1998) (“Where the Compact is silent, however, neither IGRA, the Indian 

Commerce Clause, nor any other federal law prevents Oregon from 

releasing the Report.”)  Additionally, “[s]tates cannot insist that 

                                      
12 The district court mistakenly relied on the fact that Section 14(b) of 
the Gaming Procedures provides that state laws apply to the sale and 
distribution of liquor, as evidence the lack of authorization for the 
property tax is preempted.  SA23.  Liquor is regulated under the tribal-
state compact because it relates to health and safety, which Congress 
included as a concern in IGRA.  See, e.g., 25 U.S.C. § 2710(b)(2)(E) 
(requiring “the operation of [the] gaming is conducted in a manner 
which adequately protects the environment and the public health and 
safety”).   

Case: 12-1727     Document: 70     Page: 69      08/09/2012      687656      87



 

-59 - 

compacts include provisions addressing subjects that are only indirectly 

related to the operation of gaming facilities.”  In re Indian Gaming 

Related Cases, 147 F. Supp. 2d 1011, 1018 (N.D. Cal. 2001), aff’d, 331 

F.3d 1094 (9th Cir. 2003). “The question before us is properly framed as 

a tax levied on a non-Indian tribe, and therefore falls outside the scope 

of the compact.”  Barona Band of Mission Indians, 528 F.3d at 1193 n.4. 

Regardless of whether the Gaming Procedures authorize the 

personal property tax, there is no basis for the conclusion that IGRA or 

some other federal law preempts the tax because the Gaming 

Procedures are silent.  The extensive state regulation of ACC’s and 

WMS’s property belies any claim that federal law preempts a state 

personal property tax. 

C. The Town’s assessment of the tax is not invalidated by 
the Bracker balancing test 

The district court’s conclusion that Connecticut’s personal 

property tax is invalid under Bracker is incorrect as a matter of law.  

The Bracker test is a methodology of preemption analysis that is 

applicable “only where the legal incidence of the tax [falls] on a 

nontribal entity engaged in a transaction with tribes or tribal members 
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on the reservation.”  Wagnon v. Prairie Band Potawatomi Nation, 546 

U.S. 95, 110 (2005) (internal quotation marks and citation omitted).  

When applicable, the balancing test considers first, whether the 

challenged activity interferes with a comprehensive and pervasive 

federal regulatory scheme.  Only if that prerequisite is met, are the 

parties’ respective interests then properly balanced by the court. 

As set forth below, Bracker does not apply because: (1) the 

Supreme Court has previously found that personal property taxes 

assessed on non-Indians for property maintained on reservation are 

valid; and (2) the legal incidence of the tax is on the vendors’ ownership 

of the machines, not on any transaction that takes place on the 

reservation.  But even if Bracker were applicable, the district court 

misapplied the test because there is no “comprehensive or pervasive” 

federal regulation of the leases and no economic burden on the Tribe.  

Bracker does not preempt the Connecticut tax.   
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1. The Bracker Test is Not Applicable To This Case 

a. Bracker Does Not Apply Because Under 
Governing Supreme Court Precedent, 
Connecticut’s Law Is Clearly Valid  

The Supreme Court held years ago that personal property taxes 

may be assessed against property of non-Indians where the property is 

maintained on Indian land.  This was the conclusion of Thomas v. Gay, 

169 U.S. 264, 273-75 (1898), which remains good law and decides this 

case.13 

The circumstances of this case are analogous to those in Thomas.  

There, the Supreme Court upheld an Oklahoma territory law that 

provided for taxation of personal property owned by non-Indians but 

maintained on Indian land.  The appellants were non-residents of the 

territory, who contracted to graze cattle on land within an Indian 

reservation in the territory.  The Court rejected their challenge to 

Oklahoma’s assessment of personal property taxes on their cattle, 

emphasizing that “[t]he taxes in question . . . were not imposed on the 
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business of grazing, or on the rents received by the Indians, but on the 

cattle as property of the lessees” and, as a result, were “too remote and 

indirect” to be deemed either “a tax upon the lands or privileges of the 

Indians,” or “an interference with the legislative powers of congress.”  

Id. at 273-75.  The Court was not persuaded by the argument that, 

because neither the property owners nor the Indians on the reservation 

derived benefit from the tax, Oklahoma’s imposition of the taxes 

amounted to “taxation without representation.”  Id. at 276-77, 278.  

Citing precedent, the Court rejected the argument, noting that the 

property owners and reservation dwellers derive some benefit from 

taxes assessed for territorial funds, even if it is small (i.e., “some 

advantage in the improvement of the roads . . . when they journey to 

and from” the reservation, “the prevalence of law and order in the 

communities adjacent to their property,” etc.), and that, “[t]he cases, 

both state and federal, are numerous in which it has been held that 

                                                                                                                         
13 The Supreme Court cited Thomas approvingly as recently as 
2005.  Wagnon, 546 U.S. at 110-11.   
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taxes, otherwise lawful, are not invalidated by . . . the fact [] that the 

resulting benefits are unequally shared.”  Id. at 278.  

Exactly as in Thomas, Connecticut’s personal property tax is not 

imposed on the act of doing business with the Tribe, or on the profits 

earned by Foxwoods’ use of the leased machines.  It is a tax on the non-

Indian vendors’ ownership of the machines, based solely on the reported 

value of those machines as property.  SA32.  The district court failed to 

explain why or how it came to the opposite conclusion of the Supreme 

Court in Thomas, on facts that are legally indistinguishable.  Indeed, 

despite extensive briefing by the parties on the application of Thomas, 

the district court’s decision fails to mention it at all.  Instead, the Court 

applied Bracker, which it characterized as applying to “difficult 

questions” of law, as though Thomas did not exist.  SA24.    

But the question of law is not difficult; the Supreme Court held 

these types of personal property taxes are valid over 100 years ago in 

Thomas.  In fact, no court has invalidated personal property taxation of 
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non-Indian property maintained on an Indian reservation.14  

Application of Bracker was both unnecessary and an error of law.   

b. Bracker Does Not Apply Because the Legal 
Incidence of the Tax is Not Triggered By An 
On-Reservation Transaction  

The Supreme Court’s decision in Thomas aside, Bracker does not 

apply to this case because Connecticut’s personal property tax is not 

triggered by an on-reservation transaction.  Instead, the personal 

property tax is a direct tax on the vendors’ ownership of the gaming 

                                      
14 See also, Wagoner v. Evans, 170 U.S. 588 (1898) (upholding personal 
property tax on cattle located on reservation); Utah & N. Ry. Co. v. 
Fisher, 116 U.S. 28, 31-32 (1885) (upholding property tax on a railroad 
company operating a railroad through reservation); Truscott v. Hurlbut 
Land & Cattle Co., 73 F. 60 (9th Cir. 1896) (holding that personal 
property belonging to non-Indians located on an Indian reservation was 
subject to state taxation); Navajo Cnty. v. Peabody Coal Co., 532 P.2d 
201, 202 (Ariz. Ct. App. 1975) (“There is nothing in this opinion that 
should be interpreted to prevent Navajo County from imposing taxes 
upon the personal property and improvements owned by Peabody that 
are located upon the Navajo and Hopi Indian Reservations.”); Cent. 
Coal & Lumber Co. v. Bd. of Equalization, 173 P. 442 (Okla. 1918) 
(finding taxable as personal property houses built on Indian land by 
private corporation); Powell v. Farris, 620 P.2d 525, 526 (Wash. 1980) 
(“It may, for example, impose a tax on a non-Indian’s personal property 
held on tribal land.”) (citing Chief Seattle Props., Inc. v. Kitsap Cnty., 
541 P.2d 699 (Wash. 1975)).  
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machines, when maintained within the tax jurisdiction for three 

months.  A direct tax is “a tax that is imposed on property, as 

distinguished from a tax on a right or privilege.”   BLACK'S LAW 

DICTIONARY 1595 (9th ed.2009).  It is “presumed to be borne by the 

person upon whom it is assessed, and not ‘passed on’ to some other 

person.”  Id.  The tax liability does not arise in the first instance based 

on a transaction that takes place on the reservation.   

In Wagnon v. Prairie Band Potawatomi Nation—the Supreme 

Court’s most recent decision discussing Bracker—the Court held that 

the balancing test is inapplicable when the tax liability does not arise 

on tribal lands.  See 546 U.S. at 99, 102-03 (holding Bracker does not 

apply to state tax on receipt of motor fuel as imposed on non-Indian fuel 

distributors for fuel supplied to reservation gas station because the tax 

is not triggered by a transaction that occurs on the reservation).   

2. The Bracker Balancing Test Does Not Support 
Preempting Connecticut’s Personal Property 
Tax 

Finally, even if Bracker did apply, it does not support preempting 

Connecticut’s personal property tax.  The district court misapplied the 

test.  First, there is no “comprehensive or pervasive” federal regulation 
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of the leases.  In fact, there is no federal regulation of the leases.  

Second, without an economic burden, and there is none here, there are 

no tribal interests to balance.  The Tribe’s injury is a sham and cannot 

be balanced under Bracker and its progeny. 

a. Because there is no “comprehensive or 
pervasive” federal regulation of the leases, 
the balancing test does not apply. 

The Supreme Court precedent is clear—although described as a 

“balancing test,” Bracker requires a threshold finding the activity at 

issue is subject to a “comprehensive and pervasive” federal regulatory 

scheme that sets forth specific federal interests before any balancing of 

interests becomes appropriate.  Because there is no federal regulation of 

the gaming leases, the assessment of the tax cannot possibly be subject 

to preemption under Bracker. 

The Court concluded in Bracker that “the Federal Government’s 

regulation of the harvesting of Indian timber is comprehensive,” 448 

U.S. at 145.  It recited an exhaustive catalog of the federal government’s 

regulatory oversight of the timber harvesting process, which required, 

among other things, federal permission to harvest timber on reservation 

land and “literally daily supervision” by the BIA of harvesting activities.  
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Id. at 138, 147.  Federal involvement was so pervasive that “the record 

show[ed] that some of [the contracts with the non-Indian contractors] 

were drafted by employees of the Federal Government.”  Id. at 147.   

Similarly, in Ramah, which involved excise taxes imposed on a 

subcontractor building a school on an Indian reservation, the 

construction took place pursuant to Federal legislation that authorized 

the Secretary to promulgate “detailed and comprehensive regulations 

respecting ‘school construction for previously private schools now 

controlled and operated by tribes or tribally approved Indian 

organizations.’”  458 U.S. at 840-41 (quoting 25 C.F.R. § 274.1).  Under 

the regulations as issued, “the BIA [had] wide-ranging authority to 

monitor and review the subcontracting agreements between the Indian 

organization . . . and the non-Indian firm that actually constructs the 

facilities.”  Id. at 841.   

In both Bracker and Ramah, it was only after the Court was 

satisfied that the taxed activity was subject to a comprehensive federal 

regulatory scheme, that it considered whether the tax could be imposed 

without obstructing the Federal policies underlying that scheme.  In 

both, the federal government reviewed the actual transaction that was 
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subjected to the tax.  Bracker, 448 U.S. at 147.  See also Ramah, 458 

U.S. at 835.  The Court did not rely on “the general federal policy of 

encouraging tribes ‘to revitalize their self-government’ and . . . assume 

control over their ‘business and economic affairs,’” Bracker, 448 U.S. at 

149 (quoting Mescalero Apache Tribe v. Jones, 411 U.S. 145, 151 

(1973)), but rather identified explicit statements of Federal policy 

specific to the particular comprehensive scheme that governed the taxed 

activity. 

Thus, in Bracker, the Court found that the taxes that the State 

sought to impose on a transaction subject to its review would (1) 

“threaten the overriding federal objective [of the regulations governing 

timber harvesting] of guaranteeing Indians that they will ‘receive . . . 

the benefit of whatever profit [other land] is capable of yielding,” id. 

(quoting 25 C.F.R. § 141.3(a)(3) (1979)); and (2) “undermine the 

Secretary’s ability to make the wide range of determinations committed 

to his authority concerning the setting of fees and rates with respect to 

the harvesting and sale of tribal timber,” id.  Similarly, in Ramah, the 

Court found that the tax would “necessarily impede[] the clearly 

expressed federal interest in promoting the ‘quality and quantity’ of 
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educational opportunities for Indians by depleting the funds available 

for the construction of Indian schools.”  458 U.S. at 842.  See also id. at 

840.   

Here, although the district court stated that the Indian Trader 

Statutes and IGRA provided comprehensive and pervasive federal 

regulatory schemes, it did not conclude that the leases were subject to 

any federal oversight and it failed to identify any federal objective that 

the tax on non-Indian property thwarted, let alone schemes comparable 

to those at issue in Bracker and Ramah.   

The federal government exercises no regulatory authority over the 

activity that is the subject of this action: the Tribe was free to enter into 

leases for gaming equipment with any vendor it wished; there was and 

is no federal oversight of these agreements or the continuing business 

relationship between the Tribe and ACC and WMS; and there are no 

federal laws or regulations that govern the circumstances under which 

the Tribe may enter into such an agreement.  Because there is no 

comprehensive federal regulatory scheme that governs the activity at 

issue in this litigation, the district court could not and did not identify a 

federal policy that has been or would be obstructed by the Town’s 
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imposition of its personal property tax on AC Coin and WMS.  Because 

there can be no pre-emption without a federal regulatory scheme that 

preempts, this factor alone requires that the Court resolve the Bracker 

balancing test in favor of the State and Town, and find the property tax 

not preempted.  

Although the Bracker analysis should end with the determination 

that there is no pervasive federal scheme that preempts the tax on non-

Indian vendors, the district court went on to “balance” the interests of 

the Tribe, Town and State.  It erred in doing that, as well.   

b. Because the Tribe is not genuinely 
burdened economically, the balancing test 
does not apply.  

In considering the Tribe’s interest, the district court committed 

two additional errors.  First, the district court credited testimony by the 

Tribe’s expert, John Deane, that indemnification provisions in gaming 

leases are “standard industry practice,” completely ignoring the 

undisputed evidence that requiring indemnification and reimbursement 

of these taxes is unquestionably not the practice of WMS and ACC.  See 

SA27.  The district court improperly relied on John Deane’s testimony 

that “indemnification provisions are standard industry practice” in 
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weighing the Tribe’s interests.  Id.  The evidence in the record 

demonstrates that ACC and WMS – the vendors whose leases with the 

Tribe are actually at issue in this litigation – did not require 

indemnification for property taxes, nor ever sought reimbursement for 

such taxes from any of their customers.  JA150-51, ¶¶ 31, 34.  What 

matters here is not industry practice (if, indeed passing on such taxes 

is, actually, industry practice); what matters is what these two vendors 

do in the ordinary course.  Although expert testimony may be useful to a 

court as a guide to interpreting facts relevant to the case before it, it is 

not a substitute for those facts.  Brooke Grp. Ltd. v. Brown & 

Williamson Tobacco Corp., 509 U.S. 209, 242 (1993)).15   

Next, the district court announced that, under Ramah and 

Bracker, any state tax that “can” be passed on to a tribe constitutes a 

“direct burden” on the tribe.  SA28.  But in Ramah and Bracker, the 

taxes actually were passed on to the tribes in the ordinary course as a 

                                      
15 Thus, just as an expert opinion contradicted by indisputable record 
facts cannot support a jury’s verdict, it cannot possibly support a court’s 
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necessary cost of doing business.16  The cases applying the Bracker 

balancing test determined whether the challenged tax created a 

genuine economic burden on the tribes involved.  Bracker, 448 U.S. at 

151; Ramah, 458 U.S. at 844.  

The facts in this case, by contrast, demonstrate that ACC and 

WMS do not pass on the amount of the tax to their customers, including 

the Tribe, either directly or indirectly through the rate charged on the 

lease of the slot machines.  Even if the language in the WMS’s and 

ACC’s standard form leases could be construed to cover property tax, 

the uniform practice of WMS and ACC is not to pass on the tax.  The 

only legal obligation for the Tribe to pay property taxes arises from the 

                                                                                                                         
decision to grant summary judgment.  Id.  See also Concord Boat Corp. 
v. Brunswick Corp., 207 F.3d 1039, 1055, 1057 (8th Cir. 2000). 
16 In Bracker, the tribe agreed to indemnify the contractor for taxes 
assessed on its gross receipts and fuel use in connection with work done 
on the reservation “to avoid the loss of [the contractor’s] services.”  448 
U.S. at 140 n.7.  In Ramah, the tribe received bids from two different 
contractors, both of which explicitly included “the state gross receipts 
tax [assessed on the on-reservation construction] as a cost of 
construction,” and – a year before the litigation began – the board 
reimbursed the winning bidder for the full amount of gross receipt taxes 
it paid “pursuant to standard industry practice.”  458 U.S. at 835-36. 
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Tribe’s election to do so, and even then, the commitment was hollow 

because neither the vendors nor the Tribe observed it.  These facts 

alone make the Bracker line of cases clearly distinguishable.  There 

simply is no evidence that the Tribe had any interest in the Town’s 

assessment of tax on ACC’s and WMS’s property.   

The district court’s decision, however, effectively expands the use 

of the Bracker balancing test to permit Indian tribes to relieve their 

non-Indian business associates from legitimate tax liability that does 

not, in the ordinary course, actually affect the tribe in any way.  No 

precedent supports this expansive and unorthodox application.  And if 

Bracker can be used as it has been here—to strike down an otherwise 

applicable non-discriminatory state tax imposed on non-Indians, this is 

almost certainly just the beginning of this type of contrived litigation.  

The undisputed facts in this case support only one conclusion: 

without the Tribe’s determined effort to manufacture an injury to 

maintain this lawsuit, the assessment of the Connecticut personal 

property tax on AC Coin and WMS would not have any effect on the 

Tribe.  That was decidedly not the case in either Bracker or Ramah.  

The district court should not have determined that the interests of the 
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Tribe in pursuing its manufactured claims outweighed the legitimate 

interests of the State and the Town in enforcing state law. 

CONCLUSION 

For all of the foregoing reasons, as well as those set forth in the 

brief filed by the State of Connecticut, this Court should reverse the 

District Court’s judgment and remand this case for entry of judgment in 

Defendants’ favor. 

Dated: August 9, 2012 

      Respectfully submitted, 

      /s/ Benjamin S. Sharp 
      BENJAMIN S. SHARP 
      JENNIFER A. MACLEAN 
      PERKINS COIE LLP 
 
      Attorneys for Town of Ledyard 
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