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INTRODUCTION 

This case involves the imposition of a state tax by the Town of Ledyard on 

gaming devices leased by the Mashantucket Pequot Tribe and used exclusively at 

the Tribe’s gaming facility on the Tribe’s Reservation.  The Tribe conducts its 

gaming under the federal regulatory framework of the Indian Gaming Regulatory 

Act (“IGRA”).  The Tribe uses the revenues generated from these gaming devices 

to provide essential governmental services to its members, other Reservation 

residents, guests, and vendors – basic governmental services that are not provided 

by the Town or the State of Connecticut.  Moreover, pursuant to several inter-

governmental agreements and the legitimate taxation of off-Reservation property 

owned by the Tribe, the Tribe already pays millions of dollars each year to the 

Town and State.   

Under these basic facts the district court concluded that the state tax was 

preempted by the Indian Trader statutes, by IGRA, and under the Bracker 

balancing test.  The district court was correct on all counts.  Supreme Court 

precedent confirms that the Indian Trader statutes preempt state taxation of Indian 

traders, such as those who leased the gaming devices to the Tribe in this case.  The 

comprehensive regulatory framework provided by IGRA also preempts the Town’s 

attempt to tax the gaming devices used in the Tribe’s gaming operation.  In 

addition, the interests of the Tribe and federal government in the Tribe’s gaming 

operation and the revenues derived therefrom outweigh the interests of the Town 
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and State in collecting the tax, under Bracker and its progeny.  For each of these 

independent reasons, and also because taxation of the gaming devices infringes on 

the Tribe’s sovereignty, the district court correctly concluded that the tax was 

invalid and entered judgment for the Tribe.  This Court should affirm that 

judgment. 

JURISDICTIONAL STATEMENT 

The Tribe’s claims are based on federal statutory and common law, and raise 

questions regarding federal preemption that are uniquely suited to resolution in 

federal court.  Specifically, the Tribe asserts that the state tax is preempted by two 

federal statutes and by the federal common law balancing test for preemption of 

state regulation affecting Indian tribes articulated in White Mountain Apache Tribe 

v. Bracker, 448 U.S. 136 (1980).  The district court correctly found, based on a 

long line of Supreme Court and other federal court precedent, that the Tribe was 

entitled to bring its claims challenging the state tax in federal court under 28 

U.S.C. § 1362.  SA002-4.  The district court issued a decision on the merits in the 

Tribe’s favor on March 29, 2012, and the Town and State filed timely notices of 

appeal.  This Court has jurisdiction over the appeal under 28 U.S.C. § 1291.  

STATEMENT OF THE ISSUES 

1. Whether the district court correctly determined that the Tribe has 

standing to bring its claims in federal court under Confederated Salish & Kootenai 

Tribes of Flathead Reservation v. Moe, 425 U.S. 463, 469 n.7 (1976), which held 
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that Indian tribes have standing to challenge taxes imposed on their reservations 

and recognizing a tribal exception to the Tax Injunction Act, 28 U.S.C. § 1341. 

2. Whether the district court correctly found that the tax on gaming 

devices leased to the Tribe on its Reservation is preempted by the Indian Trader 

statutes, based on the well established rule that the Indian Trader statutes preempt 

state taxes “directly imposed upon Indian traders for trading with Indians.” 

Department of Tax. & Fin. of N.Y.  v. Milhelm Attea & Bros, Inc., 512 U.S. 61, 74 

(1994) (quoting Warren Trading Post Co. v. Arizona State Tax Comm’n, 380 U.S. 

685 (1965)); see also Central Machinery Co. v. Arizona State Tax Comm’n, 448 

U.S. 160, 164-66 (1980) (holding that the Indian Trader statutes preempt state 

taxation of those who trade with reservation Indians).       

3. Whether the district court correctly found that IGRA preempts the tax 

on gaming devices used in the Tribe’s gaming operation in light of IGRA’s 

comprehensive regulation of tribal gaming.  

4. Whether the district court correctly found that the challenged tax is 

preempted under the balancing test articulated in White Mountain Apache Tribe v. 

Bracker, 448 U.S. 136 (1980), where the interests of the federal government and 

the Tribe in the federal regulation of tribal gaming and in tribal economic 

development and self governance, outweigh the interests of the Town and State, 

which provide no relevant government services on the Tribe’s Reservation.   
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5. Whether, in light of the district court’s finding that the tax “unlawfully 

infringe[s] ‘on the right of reservation Indians to make their own laws and be ruled 

by them,’”  SA018 (citing Bracker, 448 U.S. at 142 (citing Williams v. Lee, 358 

U.S. 217, 220 (1959)), the tax therefore unlawfully infringes on the Tribe’s 

sovereignty.   

STATEMENT OF THE CASE 

The Mashantucket Pequot Tribe is a federally recognized Indian tribe that 

provides and funds extensive governmental services on its Reservation.  JA1589-

90 ¶¶ 2-3.  The Tribe’s government operations are funded almost entirely by 

revenue from the Tribe’s gaming facilities, Foxwoods Resort Casino and MGM 

Grand at Foxwoods.  JA1590-91 ¶¶ 4-6.  The Tribe established Foxwoods pursuant 

to IGRA and its mandate for “operation of gaming by Indian tribes as a means of 

promoting tribal economic development, self-sufficiency, and strong tribal 

governments.”  JA1591-92 ¶ 8 (quoting 25 U.SC. § 2702(1)).  As a direct result, 

the Tribe has become self-sufficient and is able to provide government services to 

its tribal members, as well as other residents, guests, and vendors on the 

Reservation.  These services include, among other things, utilities, police 

protection, fire and emergency services, regulation of the gaming operation, health 

and safety inspections, a court system for resolution of disputes, and a public 

works department.  JA1589-90 ¶ 3.  Neither the State nor the Town provide these 

governmental services on the Tribe’s Reservation.  JA1590-91 ¶ 4. 
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Revenues from the Tribe’s gaming operation not only support the Tribe and 

its members, but also the State and local governments, including the Town.  

Though the State provides some licensing and law enforcement services in 

connection with the Tribe’s gaming activities, as provided for in the federal 

Gaming Procedures, the State is fully compensated by the Tribe for these services.  

JA1592 ¶ 12.  From 2003 to 2011 (the most recent figures available when this 

matter was before the district court), the Tribe paid the State a total of $56.8 

million for the services.  Id.  The Tribe also has paid for improvements to State 

roads near the Reservation – paying more than $88.5 million from 1996 to 2011.  

JA1928 ¶ 2. 

The list goes on.  The Tribe also pays to the State 25 percent of the gross 

operating revenues from the Tribe’s video facsimile games.  JA1593 ¶ 13; JA1652-

53 (Ex. D) ¶ 1.  In fact, from 2003-2011, the Tribe paid more than $1.5 billion to 

the State.  Id.  The State in turn distributes these funds to towns and cities 

throughout Connecticut.  Id.  From these funds, the Town received an average of 

more than $1 million per year from the Tribe.  JA1841-42 ¶ 64.  The Tribe also 

pays property taxes on tribal off-Reservation property located in Ledyard.  

Historically, the Tribe has been the Town’s top taxpayer.  JA0721:14-722:1; 

728:3-10, 734:13-18; 1253.  In 2010 alone, the Tribe paid the Town $1,025,824.18 

in property taxes.  JA0704:24-706:1; 1253.   
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The Tribe’s ability to make these payments to the State and Town depends 

almost entirely on its operation of gaming pursuant to IGRA.  Gaming devices, i.e., 

slot machines, are an integral part of the Tribe’s gaming operation.  The Tribe 

leases and buys these devices from several different vendors, including Atlantic 

City Coin & Slot Company (“AC Coin”) and WMS Gaming Inc. (“WMS”) 

(together, “the Vendors”).  When the Tribe first started doing business with the 

Vendors, they both used standard lease terms that made the Tribe, as lessee, 

responsible for paying taxes on gaming devices.  The Tribe soon concluded that 

federal law prohibited the Town from imposing property tax on the gaming 

devices.  The Tribe therefore requested that additional language be incorporated 

into the leases stating that the Tribe was not subject to state and local taxes and that 

the Vendors would not file any declarations or pay any property taxes with respect 

to the gaming devices leased to the Tribe.  In addition, the Tribe agreed to the 

Vendors’ request that the Tribe indemnify, hold harmless, and reimburse the 

Vendors in the event they were obligated to pay any such taxes.  The Vendors 

agreed to those terms and modified their industry-standard leases accordingly.   

At issue in this appeal is the Town’s attempt to impose a state property tax 

on gaming devices that the Tribe leases for use in its gaming operation – the very 

devices that make it possible for the Tribe to provide essential government services 

on its Reservation and pay millions of dollars every year to the State and Town.  
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While the challenged tax is established by state statute, it is administered by the 

Town and all tax revenues go directly to the Town’s general fund.  The Tribe filed 

this suit challenging the Town’s imposition of the tax, asserting that the tax is 

preempted by federal law and infringes on the Tribe’s sovereignty.  The State 

intervened as a defendant but made it clear during the course of the litigation that it 

provides no services on the Tribe’s Reservation that would be relevant to the 

required preemption analysis. 

STATEMENT OF FACTS 

I.   The Mashantucket Pequot Tribe is a Federally-Recognized Tribe 
Exercising Jurisdiction and Providing Government Services on Its 
Reservation. 

A. The Tribe Provides Essential Government Services on Its 
Reservation. 

The Tribe provides essential government services on its Reservation and 

uses its own resources to fund those services.  JA1590-91 ¶ 4.  These government 

services are extensive and are provided to tribal members, employees, visitors, and 

vendors.  Id.  The services include, but are certainly not limited to, the provision of 

fire and police protection, public works services, utilities, a court system for 

resolution of disputes, regulation of the gaming, health and safety regulation and 

inspections, and labor and employment regulation.  Id.  The Tribe devotes a great 

deal of resources to provide these and other basic government services to the 

Reservation community.  JA1589-91 ¶¶ 3-4.  
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The Tribe’s main source of revenue is the Mashantucket Pequot Gaming 

Enterprise (the “Gaming Enterprise”) conducted pursuant to IGRA.  The Gaming 

Enterprise is an arm of the Tribal government that conducts gaming at Foxwoods 

Resort Casino and MGM Grand at Foxwoods,1 both located on the Reservation.  

Id. at  ¶¶ 4-7. As mandated by IGRA, the Gaming Enterprise funds tribal 

government programs and operations, provides for the Tribe’s and its members’ 

general welfare, and promotes tribal economic development.  JA1590-92 ¶¶ 3-9  

The Tribe also raises revenue through its tribal sales tax, hotel occupancy tax, and 

admissions tax.  JA1590-91 ¶ 4.  The Tribe does not rely on financial assistance 

from the Town or the State.  Id.  The Mashantucket Pequot Tribal Council (the 

legislative body of the Tribe) has considered adopting a personal property tax on 

several occasions, including within the past year, but elected not to do so.  JA1591 

¶ 6.   

B. The Tribe Provides Substantial Financial Support to the Town 
and State. 

Pursuant to the federally-mandated Gaming Procedures, discussed below, 

the Tribe reimburses the State for law enforcement and regulatory services 

provided by the State in connection with the Tribe’s gaming operation.  The Tribe 

                                           
1  MGM Grand at Foxwoods opened in the summer of 2008.  This litigation arose 

from tax disputes in the 2004-2006 tax years (see Statement of Facts Part IV, 
infra), when only the Foxwoods Resort Casino was operating.   
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also pays property tax to the Town with respect to property that the Tribe owns in 

the Town.  JA0703:17-704:9.  In fact, the Tribe pays more property taxes than any 

other taxpayer in Ledyard.  JA0721:14-722:1; 728:3-10, 734:13-18; 1253.  The 

Tribe paid $1,025,824.18 in property tax for 2010 alone.  JA0703:24-706:1; 1235.  

In addition, the Tribe pays to the State 25 percent of the gross operating revenues 

from its slot machines pursuant to a 1994 Memorandum of Understanding with the 

State that was negotiated on a government-to-government basis.  JA1593 ¶ 13; 

1662-63 ¶ 1.  Under this agreement, the Tribe has paid more than $1.5 billion to 

the State from 2003 to 2011.  JA1593 ¶ 13.  This money goes to the “Pequot Fund” 

which the State distributes at its own discretion, mostly as grants to towns and 

cities throughout Connecticut.  JA0715:12-710:3; 720:12-721:13; 745:23-746:4.  

The Town received between $590,000 and $1.4 million from the Pequot Fund each 

year from 2003 to 2010, and since 2007, has received an average of more than $1 

million per year from this fund.  JA1841-42 ¶ 64. The Tribe also pays for 

improvements to State roads near the Reservation.  It has paid more than $88.5 

million for such road improvements since 1996.  JA1928 ¶ 2. 

II.   The Gaming Procedures Define the State’s Limited Role in Regulating 
Gaming and also Provide that the State is Compensated for Such 
Services. 

As required under IGRA, the Tribe’s gaming operation is governed by the 

Final Mashantucket Pequot Gaming Procedures promulgated by the Secretary of 

Interior, 56 Fed. Reg. 24996 (1991) (“Gaming Procedures”), JA1527-81, and by 
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the Tribal Gaming Law, Title 3 of the Mashantucket Pequot Tribal Laws 

(“M.P.T.L.”).2  JA1639-50.  The Gaming Procedures designate the Tribe, through 

its Tribal Gaming Commission, as the primary regulator of gaming on the 

Reservation, and the Tribal Gaming Commission fulfills that role.  JA1592 ¶ 9.  

The Gaming Procedures promulgated pursuant to IGRA are the only means by 

which the State has any regulatory authority over the Tribe’s slot machines and 

other Class III3 gaming activity on the Reservation.  The Gaming Procedures do 

not authorize or permit the Town or any other municipality to regulate any part of 

the Tribe’s Gaming Enterprise. 

IGRA required the State of Connecticut to negotiate a compact with the 

Tribe for the conduct of Class III gaming.  The purpose of the compact was to 

address:  

concerns of states that state laws and regulations relating 
to sophisticated forms of class III gaming be respected on 
Indian lands where, with few exceptions, such laws and 
regulations do not now apply.  The [Senate] Committee 
[on Indian Affairs] balanced these concerns against the 
strong tribal opposition to any imposition of State 
jurisdiction over activities on Indian lands.  The 

                                           
2  Tribal laws are published by West Publishing, available on Westlaw and on the 

Tribe’s law website at www.mptnlaw.org. 
 
3  Under IGRA, “Class III” games are those not included in Class I (traditional 

and social games) or Class II (bingo and related games), including slot 
machines and other casino games like blackjack and roulette.  25 U.S.C. § 
2703. 
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Committee concluded that the compact process is a 
viable mechanism for sett[l]ing various matters between 
two equal sovereigns.   

Mashantucket Pequot Tribe v. State of Connecticut, 913 F.2d 1024, 1030 (2d Cir. 

1990). 

As this Court recognized in Mashantucket Pequot Tribe, IGRA required the 

State to negotiate with the Tribe, but the negotiations did not result in an agreement 

because the State refused to sign a compact with the Tribe.  913 F.2d at 1029; see 

also 56 Fed. Reg. 15746 (1991); Mashantucket Pequot Gaming Enter. v. Kennedy, 

No. 116860, 2000 Conn. Super. LEXIS 679, at *17-19 (Conn. Super. Ct. Mar. 14, 

2000).  Accordingly,  pursuant to IGRA, the Secretary of the Interior adopted the 

State’s final proposed version of the Tribal-State Compact, with some minor 

changes, as the Gaming Procedures.  56 Fed. Reg. 24996 (1991); Mashantucket 

Pequot Gaming Enter., 2000 Conn. Super. LEXIS 679, at *17-18. 

The Gaming Procedures authorize the State to license gaming employees, 

require registration of all enterprises providing gaming servicers or equipment to 

the Tribe, and further require the Tribe to compensate the State for doing so.  

Gaming Procedures §§ 5, 6 (JA 1543-53).  “The State shall annually make an 

assessment [to the Tribe] sufficient to compensate the State for the reasonable and 

necessary costs of regulating gaming operations and conducting law enforcement 

investigations pursuant to [the Gaming Procedures].”  Gaming Procedures § 11(a) 

(JA 1566).  Vendors seeking to register as gaming services or equipment providers 
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pay to the State “a fee sufficient to compensate the State” for its enterprise 

registration process.  Gaming Procedures § 6(i) (JA1552).  During the period of 

2003 to 2011, the Tribe reimbursed the State $56.8 million for its law enforcement 

and regulatory services.  JA1592 ¶ 12.   

III.   The Tribe Leases Gaming Devices from AC Coin and WMS Gaming for 
Use in Its Gaming Enterprise. 

Slot machines are critical to the successful operation of the Gaming 

Enterprise.  The Tribe leases or buys gaming devices from both AC Coin and 

WMS.  JA0602 ¶ 3.  Both of these Vendors use standard lease agreements that 

make the Tribe responsible for all taxes on the gaming equipment.  JA0416 ¶ 4; 

JA0502 ¶ 4.  AC Coin and WMS agreed to modify the lease terms at the Tribe’s 

request to recognize the Tribe’s sovereignty and the non-applicability of state and 

local taxes.  JA0415-16 ¶¶ 7-9; JA0503-05 ¶¶ 6-12.  Nevertheless, the Tribe 

remains contractually liable for any taxes that are required to be paid, including the 

personal property taxes at issue in this case.  JA0417 ¶ 10; JA0508 ¶ 20. 

A. AC Coin Leases Gaming Devices to the Tribe and Makes the 
Tribe Responsible for Taxes. 

Until October of 2009, AC Coin’s proprietary games – the ones most 

popular with casino visitors – were only available by lease.  JA0414 ¶ 3.  For 

leased gaming devices, AC Coin uses a standard agreement that makes the lessee 

(in this case, the Tribe) financially responsible for personal property taxes relating 

to the gaming devices:  “[T]axes and any license fees applicable to the use and 
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operation of the Game(s) shall be paid by Casino.”  Id. ¶ 4.  AC Coin’s standard 

lease also requires the lessee to indemnify AC Coin for any loss or liability of any 

kind arising from “the use, operation and possession of the Game(s)[.]”  Id.  AC 

Coin uses this standard tax and indemnification language for both tribal and non-

tribal lessees, and it has imposed these tax and indemnification requirements ever 

since it first began leasing gaming devices.  Id. 

The Tribe’s first slot machine leases with AC Coin (in 1997-98) used AC 

Coin’s standard tax and indemnification terms, including the requirement that 

“[a]ny and all taxes  . . .  shall be paid by the Casino.”  JA0603 ¶ 4.4  However, the 

Tribe concluded after review that federal law prohibited the Town from imposing 

the personal property tax on the leased gaming equipment.  JA0603-4 ¶ 6.  As a 

result, the Tribe sought to clarify the tax obligations under the AC Coin lease in 

light of the federal immunities from taxes imposed by either the State or the Town.  

JA0609-10 ¶ 6. 

Specifically, the Tribe requested additional language be incorporated into 

the AC Coin lease agreements stating that the Tribe is not subject to state and local 

                                           
4  The Tribe is the lessee of gaming devices from AC Coin.  For instance, the 

lease addendum from 2000 states that the agreement is between AC Coin and 
the “Mashantucket Pequot Tribal Nation, by and through the Mashantucket 
Pequot Gaming Enterprise d/b/a Foxwoods Resort Casino.”  JA0429.  
Subsequent agreements used virtually the same language.  See, e.g., JA0432; 
JA0438. 
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taxes, AC Coin would not file any declarations or pay any taxes with respect to 

gaming devices leased to the Tribe, and, the Tribe would indemnify, hold 

harmless, and reimburse AC Coin in the event it was obligated to pay any such 

taxes.  Id. 

AC Coin was initially concerned about agreeing to these tax terms because 

of the possibility that regulatory inquiries could arise if the Town or State claimed 

that AC Coin had failed to pay taxes, and such inquiries could affect AC Coin’s 

gaming licenses in other jurisdictions.  JA0415-16 ¶ 8.  The Tribe reminded AC 

Coin that the Tribe’s duty to defend and indemnify would continue as it had in the 

standard lease; AC Coin thereafter agreed to the lease language requested by the 

Tribe.  Id; JA0604 ¶ 7.  This indemnity language has been included in every lease 

between the Tribe and AC Coin since 2001.  JA0417 ¶ 10. 

B. WMS Leases Gaming Devices and Makes the Tribe Responsible 
for Taxes. 

WMS offers some gaming devices for sale, but others are only available for 

lease.  JA0501-2 ¶ 3.  WMS – not the customer – decides whether a particular 

gaming device will be leased or sold.  Id.  WMS’ most popular devices are 

generally available for lease only.  Like AC Coin, WMS uses standard terms in its 

lease agreements and one of those standard terms is the requirement that taxes on 

leased devices be paid by the lessee.  JA0502 ¶ 4.  WMS’ standard terms have also 

required the lessee to “indemnify and defend WMS” from any liability or expense 
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“arising from Casino’s failure to remit such taxes or from any delinquency with 

respect to such remittance.”  Id.  WMS has used this standard tax and indemnity 

language with both its tribal and non-tribal lessees in the past and continues to use 

this language.  Id.   

Since 1998, the Tribe has leased and purchased gaming devices from WMS.   

JA0503 ¶ 5.  Initially, the lease agreements between WMS and the Tribe contained 

WMS’ standard tax and indemnification provisions, which state that: “[t]axes . . .  

shall be paid by the Casino” and the “Casino shall indemnify and defend WMS 

from and against any penalty, liability and expense (including reasonable 

attorney’s fees) arising from Casino’s failure to remit such taxes.”  JA0506 ¶ 6; 

JA0512 (Ex. A). 5 

As explained above, the Tribe concluded after review that federal law 

prohibited the Town from imposing the personal property tax on the Tribe’s leased 

gaming devices.  JA0609 ¶ 6.  To clarify its tax obligations under the lease, the 

                                           
5  As with the AC Coin leases, the Tribe is the lessee of gaming devices from 

WMS.  For instance, a 2001 lease states that the agreement is between WMS 
and the “Mashantucket Pequot Gaming Enterprise . . . doing business as 
Foxwoods Resort Casino (“Casino”).”  JA0519.  Subsequent agreements used 
virtually the same language.  See, e.g., JA0529.  A 2005 lease, still in effect, 
states that the agreement is between WMS and the “Mashantucket Pequot 
Tribal Nation, by and through the Mashantucket Pequot Gaming Enterprise 
doing business as Foxwoods Resort Casino, a wholly-owned, unincorporated 
instrumentality of the Mashantucket Pequot Tribe (“Casino”).”  JA0538. 
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Tribe requested that language be incorporated into the leases stating that the Tribe 

is not subject to state and local taxes, WMS would not file any declarations or pay 

any taxes with respect to the gaming devices, and the Tribe would indemnify, hold 

harmless, and reimburse WMS in the event it was obligated to pay any such taxes.  

JA603-4 ¶¶ 6-7.  After consulting with its own legal counsel, who agreed that the 

state personal property tax was preempted by federal law, WMS agreed to the 

amendments, and those changes have applied to all subsequent leases between 

WMS and the Tribe.  JA0505 ¶ 10. 

C. The Leases Between the Tribe and the Vendors are Transactions 
on the Reservation. 

The Tribe negotiated and signed each of the leases with AC Coin and WMS 

on the Tribe’s Reservation.  JA0604 ¶ 9.  All of the gaming devices leased by the 

Tribe were delivered by the Vendors to the Tribe’s Reservation, have been used 

solely for the Tribe’s gaming operation, and are an integral part of that gaming 

operation.  Id. ¶ 10.  All of the Tribe’s lease payments were made by the Tribe on 

the Reservation from funds derived solely from the Tribe’s gaming operation.  Id. 

¶ 11.  The gaming devices are the only property the Vendors have on the 

Reservation or in the Town of Ledyard.  JA0508 ¶ 19; JA0604 ¶ 11.  Though the 

Vendors hold title to and remain the owners of the leased gaming devices, pursuant 

to the leases the Tribe contractually bears all risk of loss and must maintain and 
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insure the gaming devices against all loss and casualty.  JA0415-17 ¶¶ 7, 8, 10; 

JA0529 (SA154) ¶ 1; JA0538 (SA164) ¶ 5; JA0605 ¶ 12. 

D. The Tax and Indemnity Provisions in the Vendors’ Leases with 
the Tribe are Standard and Customary. 

In its summary judgment papers before the district court, the Tribe 

presented evidence from John C. Deane, an expert in the leasing industry with 

extensive gaming-specific experience.  Deane is the Chief Executive Officer of 

The Alta Group LLC, a leading provider of consulting and advisory services to the 

equipment leasing and financing industry worldwide.  JA0557-58 ¶ 2.  He has 39 

years of experience in the equipment leasing industry, including service as the 

CEO of three different leasing companies.  Id.; see also JA0563-68.   This includes 

significant experience specific to the gaming industry.  JA1705 ¶¶ 3; 4.  JA1706 ¶ 

7. 6 

Deane reviewed the Tribe’s leases with the Vendors and concluded that the 

lease provisions relating to payment of property taxes and indemnification are 

customary in the commercial equipment leasing industry, and indeed, are standard 

practice within that industry.  JA0559-60 ¶¶ 8, 10.  Deane explained that allocation 

of responsibility for taxes is a basic element of a commercial equipment lease, and 

                                           
6   Deane held positions ranging from Senior Vice President to CEO of the largest 

non-manufacturer lessor of slot machines in the United States.  JA1705 ¶ 4.  
Deane’s published graduate thesis was titled “Financing the Casino Gaming 
Industry.”  JA1705 ¶ 3.  Deane’s opinions were based upon his general 
knowledge of the leasing industry and his review of hundreds of thousands of 
commercial equipment leases (including thousands of gaming equipment 
leases) over the course of his 39 years in the leasing industry.  JA 1706 ¶ 7. 
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the cost of most taxes is typically allocated to the lessee.  JA0558-59 ¶¶ 5-6.  

Because commercial equipment leasing results in the lessor’s equipment being 

used by someone else (typically the lessee), the lessor needs to be protected from 

risk arising from the lessee’s use of the equipment, which is typically achieved 

with indemnification language that protects the lessor.   JA0559 ¶ 7. 

Neither the Town nor the State presented any evidence to contradict or rebut 

Deane’s opinions.  In fact, although they unsuccessfully attempted to exclude 

Deane’s expert testimony, see JA0628; SA014, they failed to present any evidence 

at all on tax and indemnity provisions commonly used in the equipment leasing 

industry.        

 
IV.   The Town Attempts to Impose and Collect the State Property Tax on 

Gaming Devices Leased by the Tribe. 

A. The Town’s Attempted Taxation of Devices Leased by the Tribe 
from AC Coin. 

The Town first assessed its personal property tax against AC Coin in 2003-

04, and it has continued to do so for each subsequent year.  JA0417-19 ¶¶ 12, 16.  

The tax assessment arose because of a personal property tax declaration mistakenly 

filed by AC Coin’s tax accounting firm, which apparently was not aware of the tax 

provisions in the leases.  JA0417 ¶ 12.  Upon learning of the erroneous filing, AC 

Coin explained to the Town that no tax could legally be imposed on gaming 

devices leased to the Tribe and used only on the Reservation.  Id. ¶ 13; JA0494.  

The Town responded that it believed AC Coin was required to pay the tax.  
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JA0496.  Although AC Coin disagreed with the Town’s position, AC Coin decided 

to pay the tax rather than take an administrative appeal or commence litigation, out 

of concerns that the refusal to pay the tax – even though justified – could prompt 

regulatory inquiries in other jurisdictions.  JA0418 ¶ 13; JA0496. 

The Town continued taxing AC Coin for the gaming devices leased by the 

Tribe, and, in 2006, AC Coin filed an administrative appeal of the Town’s 

assessment of the tax on the basis that the Town did not have authority to assess 

personal property taxes on gaming devices leased by the Tribe for exclusive use on 

the Reservation.  JA0418 ¶ 14; JA0498.  Not surprisingly, the Town’s Board of 

Assessment Appeals rejected AC Coin’s appeal without any analysis.  JA0418 ¶  

14; JA0500.7  AC Coin thereafter paid the tax to avoid any regulatory difficulties.  

JA0419 ¶ 16.  AC Coin has continued to pay the tax while this lawsuit is pending.  

Id.   As required by the lease provisions, the Tribe pays all taxes associated with 

the lease, the Tribe has fully reimbursed AC Coin for all of its property tax 

payments to the Town, totalling $69,894.  Id.; JA0623-27.   

                                           
7  As discussed in more detail below, after AC Coin lost its administrative appeal, 

the Tribe filed the lawsuit that resulted in this appeal, seeking a declaratory 
judgment regarding the legality of the tax and injunctive relief against 
enforcement of the tax.  See Statement of Facts Part VI, infra. 
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B. The Town’s Attempted Taxation of Devices Leased by the Tribe 
from WMS. 

In 2004, WMS filed a property tax declaration with the Town “under 

protest” on the basis that the tax could not legally be applied to gaming devices 

used by the Tribe for on-Reservation gaming activity.  JA0507 ¶ 14; JA1816 ¶ 14; 

JA1820-21.  WMS also filed a tax declaration in 2005 (JA0551), but this was 

inadvertent.  JA1816 ¶ 16.  As noted above, WMS had retained its own outside 

legal counsel to examine the legality of the tax and concluded that the Town could 

not lawfully impose the tax.  JA0551.  WMS believes that the inadvertent filing 

resulted from turnover of personnel in its tax department and a misunderstanding 

by an outside tax accountant.  JA1816 ¶ 16; JA0551.  Based on its conclusion that 

the tax was unlawful, in August 2006, WMS informed the Town that it would not 

file declarations in the future because the gaming devices were not subject to the 

tax.  JA1816 ¶ 15; JA0551.  

V.   Neither the State Nor the Town Provide Any Services Relevant to the 
Bracker Balancing Test, and the Revenues from the Challenged Tax Go 
into the Town’s General Fund. 

The State conceded early in this case that “any services the State provides 

within the Tribe’s reservation and trust lands would not be relevant to the 

balancing inquiry in this case.”  JA1879 ¶ 5.  The Tribe agrees, and, in fact, relied 

on this concession through the course of proceedings in the district court.  

Moreover, as noted above, the State is fully reimbursed pursuant to the Gaming 
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Procedures for the limited regulatory services that it provides with respect to the 

Tribe’s gaming operation.  See Statement of Facts Part II, supra. 

The Town also confirmed in discovery that it provides no services to AC 

Coin, WMS, or the Tribe’s Gaming Enterprise, and therefore concedes the 

property tax does not benefit these Vendors or the Gaming Enterprise.  JA1948-49 

¶¶ 5, 6.  The property tax undisputedly goes into the Town’s general fund, which is 

used for the business operations of the Town and general services provided to 

Town residents and visitors to the Town.  JA0711:8-14; JA1948-49 ¶¶ 5, 6. 

The Town claims that it provides a few services to the Tribe and its 

members on the Reservation.  JA1948 ¶ 5.  None of these claimed services, 

however, directly benefit AC Coin, WMS, or the Tribe’s Gaming Enterprise.  Id.  

It is the Tribe, not the Town, that provides comprehensive governmental services 

within the Reservation to the entire Tribal community, including tribal citizens, 

other Reservation residents, employees, vendors, and visitors.  JA1884-85 ¶¶ 3-4.   

VI.   The Various Court Actions Among the Parties. 

In 2006, the Tribe commenced an action in federal court against the Town to 

challenge the tax as imposed on gaming devices leased from AC Coin.  Case No. 

3:06-cv-01212.  On June 23, 2008, the Town sued WMS in Connecticut state court 

to collect unpaid property taxes of $18,251.23 (the 2006 taxes, plus interest).  

JA05554-55.  In September of 2008, the Tribe commenced a second action in 

federal court challenging the tax as imposed on gaming devices leased from WMS.  
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Case No. 3:08-cv-01355; JA0508 ¶ 18.  The two federal actions filed by the Tribe 

were consolidated in December of 2008.  District Court Doc. No. 127.  The state 

court granted WMS’ motion to stay the Town’s state court action against WMS 

pending resolution of the Tribe’s federal cases.  Town of Ledyard v. WMS Gaming, 

KNL-cv-08-5007839 (Conn. Sup. Ct.).  The State intervened as a defendant in both 

federal cases.  District Court Doc. Nos. 41 (06-cv-1212); 17 (08-cv-1355).  

Pursuant to the requirements of its leases with the Vendors, the Tribe indemnified 

WMS for its defense of the state court suit, and it has indemnified AC Coin and 

WMS for their expenses relating to third-party discovery by the Town and the 

State in the Tribe’s federal lawsuits.  JA1713-14 ¶¶ 3-4. 

Following discovery, the parties brought cross-motions for summary 

judgment.  The district court granted the Tribe’s motion and denied the Town’s 

and State’s motions, deciding every issue in favor of the Tribe.  This appeal 

followed. 

SUMMARY OF THE ARGUMENT 

The Tribe filed this lawsuit because the Town seeks to impose its personal 

property tax on gaming devices leased by the Tribe and used in its on-Reservation 

gaming facility.  The Town’s imposition of this tax violates federal law, as the 

district court found, and this Court should affirm that judgment. 

The district court first correctly concluded that the Tribe had the right to 

bring its claims in federal court.  Indian tribes have standing to challenge 
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imposition of state taxes (and other state laws) imposed on tribes, tribal members, 

and on companies that do business with tribes.  See e.g., Confederated Salish & 

Kottenai Tribes of Flathead Reservation v. Moe, 425 U.S. 463, 469 n.7 (1976); 

Miccosukee Tribe of Indians of Florida v. Florida State Athletic Comm’n, 226 F.3d 

1226, 1230-31 (11th Cir. 2000).  Moreover, the tribal exception to the Tax 

Injunction Act means that federal court is the proper forum for such challenges.  

Moe, 425 U.S. at 469 n.7.  In Moe, the Supreme Court established that a “Tribe, 

Qua Tribe has a discrete claim of injury” to challenge a state’s assessment and 

collection of personal property taxes from tribal members on the tribe’s 

reservation.  Id.  Similarly, the Eleventh Circuit in Miccosukee held that “a tribe 

has an interest in protecting tribal self-government from the assertion by a state 

that it has regulatory or taxing authority over Indians and non-Indians conducting 

business on tribal reservations.” 226 F.3d at 1230 (citations omitted).  In addition 

to these seminal decisions, many other federal courts have similarly recognized 

that tribes have standing to challenge state taxation that affects them adversely, and 

federal court is the proper forum for doing so.  Moreover, the direct economic 

burden of the tax in this case falls on the Tribe in precisely the same way that it did 

in two landmark Supreme Court cases finding preemption of state taxation: by 

operation of a contractual term requiring the tribe to reimburse another company 

for taxes paid in performing the contract.  Ramah Navajo Sch. Bd. v. Bureau of 
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Revenue of N.M., 458 U.S. 832, 845 (1982); White Mountain Apache Tribe v. 

Bracker, 448 U.S. 136, 142-45 (1980).  In the gaming industry (and the broader 

commercial lease industry), these lease terms requiring the Tribe to pay any taxes 

due are the industry standard. 

Furthermore, this dispute arises against the backdrop of the more than $1 

billion paid by the Tribe to the Town and State from 2003 to 2011, a sum that 

covers all conceivable services that the Town and State could possibly claim they 

provide to the Tribe, its Reservation, and its off-Reservation property.  It is the 

Tribe, not the State or Town, that expends considerable resources in providing 

essential governmental services to the Reservation community, in general, and the 

Tribe’s gaming operation more specifically.  Revenues from the challenged tax 

would merely contribute to the Town’s general revenue fund and would not be 

used for any relevant service to the Vendors or the Tribe’s Gaming Enterprise.  In 

short, the jurisdictional issues presented in this case go far beyond routine 

questions of state tax administration, and federal court is the appropriate forum for 

resolving the dispute. 

With standing and federal jurisdiction firmly established, the district court 

moved to the merits, correctly concluding that the Tribe was entitled to summary 

judgment based on black letter legal principles of preemption and tribal 

sovereignty.  First, the district court correctly found that the challenged tax is 
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unlawful under the doctrine of direct preemption because the relevant federal 

statutes are so pervasive that they occupy the field.  The Indian Trader statutes, 25 

U.S.C. §§ 261-264 – federal legislation that comprehensively regulates businesses 

selling or leasing goods to reservation Indians – preclude the states and local 

governments from taxing these same businesses with respect to these dealings.  

Under circumstances similar to those presented here, the Supreme Court held that 

the Indian Trader statutes prohibit a state from imposing a tax on reservation 

transactions between tribes and vendors.  See Warren Trading Post Co. v. Arizona 

Tax Comm’n, 380 U.S. 685, 690 (1965); see also Central Machinery Co. v. 

Arizona State Tax Comm’n, 448 U.S. 160, 163-66 (1980).   

The Indian Gaming Regulatory Act, 25 U.S.C. § 2701, et seq., provides a 

second, independent, basis for direct preemption.  IGRA not only imposes a 

pervasive scheme of regulation on Indian gaming, it also prohibits states and local 

governments from regulating on-reservation gaming outside of the federal 

compacting process.  Thus, IGRA, too, preempts the Town from imposing the 

personal property tax on the gaming devices. 

Second, in addition to direct preemption, the tax is also preempted based on 

a balancing of the relevant interests at stake under the Bracker balancing test.  As 

the district court recognized, both the Tribe and federal government have a strong 

interest in gaming as a means of encouraging tribal self-determination, economic 
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development, and strong tribal governments.  The Tribe’s gaming operation is its 

primary source of revenue for providing essential government services, the Town 

provides no services related to gaming on the Reservation, and the tax at issue is 

imposed only to raise general revenue for the Town and its residents.  Applying the 

Bracker balancing test, the district court correctly found that the tax imposed by 

the Town was improper. 

Finally, it is black letter law that states and local governments cannot 

infringe on the right of tribes to make their own laws on their reservations and be 

ruled by them.  Bracker, 448 U.S. at 142 (citing Williams v. Lee, 358 U.S. 217, 220 

(1959)).  Here, the Tribe has extensive regulatory, legislative and judicial systems 

that govern activities on the Reservation.  Within these systems, the Tribe’s 

legislative body has on several occasions considered and deliberately elected not to 

impose a tax on vendors doing business with the Tribe on its Reservation.  By 

attempting to impose its own tax on these vendors for property leased to the Tribe 

and located wholly within the Reservation, the Town is attempting to exercise its 

own sovereign power within the Reservation.  Imposition of this tax – based on a 

state statute that on its face authorizes the Town to enter the Tribe’s gaming 

facility and seize the gaming devices in the event the tax goes unpaid  – interferes 

with the Tribe’s sovereign authority over its territory; this is an additional basis for 

affirming the judgment in favor of the Tribe. 
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Because the Town’s imposition of the state personal property tax on gaming 

devices leased by the Tribe violates federal law, this Court should affirm the 

district court’s judgment in all respects.  

STANDARD OF REVIEW 

This Court’s review of standing questions is on the basis of the pleadings, 

whereby the Court “accept[s] as true all material allegations of the complaint” and 

“construe[s] the complaint in favor of the complaining party.” W.R. Huff Asset 

Mgmt. Co. v. Deloitte & Touche Co., 549 F.3d 100, 106 (2d Cir. 2008).  This Court 

reviews the district court’s grant of summary judgment de novo and applies the 

same well-established standard of review used by the district court: a motion for 

summary judgment will be granted where there is no genuine issue as to any 

material fact and it is clear that the moving party is entitled to judgment as a matter 

of law.  E.g., Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986);  Nnebe v. Daus, 

644 F.3d 147, 155-56 (2d Cir. 2011). 

ARGUMENT 

I.   THE DISTRICT COURT CORRECTLY FOUND THAT THE TRIBE 
WAS INJURED BY THE CHALLENGED TAX AND ENTITLED TO 
A REMEDY IN FEDERAL COURT. 

This case is about the Tribe’s right to govern its Reservation according to its 

own laws, a right that is founded in and consistent with well-established federal 

Indian law and congressional policy.  The question here is whether the State and 

the Town have the right to impose a tax resulting in a direct economic burden on 

another sovereign, the Tribe, within the Tribe’s sovereign territory.   
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The rights and immunities of Indian tribes – including those relating to state 

taxation – are matters of federal law.  Kiowa Tribe of Oklahoma v. Manufacturing 

Techs., Inc., 523 U.S. 751, 754-55 (1998).  The Supreme Court has developed a “ 

‘unique Indian tax immunity jurisprudence’” that “‘relies heavily on the doctrine of 

tribal sovereignty which historically gave state law no role to play within a tribe’s 

territorial boundaries.’”  Muscogee (Creek) Nation v. Oklahoma Tax Comm’n, 611 

F.3d 1222, 1229-30 (10th Cir. 2010) (quoting Wagnon v. Prairie Band Potawatomi 

Nation, 546 U.S. 95, 112 (2005)).  Indian tribes and the federal government 

therefore have a strong interest in adjudicating the scope of tribal rights and 

immunities in a federal forum.  Contour Spa at the Hard Rock, Inc. v. Seminole 

Tribe of Florida, 692 F.3d 1200, 1207 (11th Cir. 2012).  A state tax imposed 

within the scope of a tribe’s sovereign jurisdiction is an injury to the tribe’s 

sovereignty, and it has long been the law that the tribe can challenge that tax in 

federal court.  Moe, 425 U.S. at  469 n.7.  These principles form the basis for the 

district court’s conclusion that this case should proceed in federal court.  This 

Court should affirm. 

A. The District Court Correctly Found that the Tribe has Standing. 

1. The District Court Correctly Concluded that the 
Challenged Tax, and the Town’s Collection Efforts, 
Constitute Injuries to the Tribe. 

The district court correctly found that the challenged tax inflicts two separate 

but equally obvious injuries on the Tribe.  First, the tax imposes a direct economic 
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injury to the Tribe due to the standard and customary provisions in the Tribe’s 

leases that require the Tribe to pay any taxes, as well as costs incurred by the 

Vendors in this litigation and in the related state court litigation brought by the 

Town.  Second, but equally significant, the tax results in an injury to the Tribe’s 

sovereignty.  Both injuries provide the Tribe standing to assert its claims.  

Ever since the Tribe first leased gaming equipment from the Vendors, those 

lease agreements have required the Tribe to pay all taxes imposed on the 

equipment.  This is standard industry practice.  JA0559-60 ¶¶ 6-10.  None of the 

amendments to the tax provisions in the leases changed this basic obligation – they 

simply clarified that the Town’s property tax was illegal and that the Vendors 

should not pay the tax.  At the time the Tribe filed this lawsuit, the Town was 

actively trying to collect at least three years of taxes on the leased gaming devices, 

and the Tribe was contractually obligated to pay those taxes.  JA0417-18 ¶¶ 12-13, 

508 ¶ 20.  The Tribe expended its resources to challenge the legality of the tax, to 

reimburse the Vendors for their efforts to challenge the tax, and to reimburse AC 

Coin for taxes it had paid.  JA1713-14 ¶¶ 3-4.   

The Tribe is not only obligated under the leases to reimburse the Vendors for 

property tax payments, it is also liable for any loss or damage to the leased gaming 

devices, including any seizures of gaming devices by the Town in the event of 

nonpayment of the tax.  The Town’s state court lawsuit against WMS, as well as 
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the third party discovery costs imposed by the Town and State on the Vendors in 

this case, also triggered the Tribe’s contractual obligation under the leases to 

defend the Vendors.  JA0508 ¶¶ 18, 20.   

There was also an imminent threat that the Town would compound the 

injury to the Tribe’s sovereignty with even more aggressive enforcement actions.  

Connecticut tax law allows a town in the face of unpaid property taxes to enter the 

location where the personal property is located and seize that personal property.  

Under state law, therefore, the Town could enter the Tribe’s Reservation and seize 

those gaming devices being used by the Tribe in its gaming operation in the event 

of non-payment of property taxes.  Conn. Gen. Stat. §§ 12-155, 12-195b, 12-195e.  

The Town attempts to downplay this threat, but the plain text of the statute clearly 

authorizes the Town to “take possession” of the gaming devices.  Id.  The Town 

now claims on appeal that it made an “express disavow[al]” to the district court of 

seizing gaming equipment from the Tribe’s gaming facility.  Town Br. 33.  In fact, 

the Town merely stated to the district court that it had “probably no authority to 

enter the Tribe’s reservation to enforce the State tax.”  Town Resp. Br. at 32 

(emphasis added).8  The district court saw through the Town’s so-called 

                                           
8  Significantly, in making its new argument to this Court, the Town concedes that 

the enforcement powers authorized by the state taxing statute would unlawfully 
infringe on the Tribe’s sovereignty.  Town Br. 33. 
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“disavowal” and correctly recognized that further enforcement actions by the 

Town constituted an imminent threat to the Tribe’s sovereignty. 

2. The District Court Correctly Found that the Tribe Has 
Standing to Sue to Redress the Direct Economic Injury and 
Injury to its Sovereignty. 

The district court correctly found that infringement on the Tribe’s 

sovereignty is an injury-in-fact that establishes constitutional standing.  The 

Supreme Court long ago confirmed that a “Tribe, Qua Tribe has a discrete claim of 

injury” to challenge a state’s imposition of personal property and other state taxes 

on tribal members and third-party customers of tribal members on the reservation.  

Moe, 425 U.S. at 469 n.7 ; see also M’Culloch v. State, 17 U.S. 316, 431 (1819) 

(“That the power to tax involves the power to destroy; that the power to destroy 

may defeat and render useless the power to create; that there is a plain repugnance 

in conferring on one government a power to control the constitutional measures of 

another . . . are propositions not to be denied.”).  In Moe, the Supreme Court was 

clear that tribes have a discrete claim of injury apart from the monetary injury 

suffered by their tribal members and the members’ retail customers.  425 U.S. at 

469 n.7.  Indeed, as the Court recognized in a subsequent case, the power to make 

decisions about taxation on the reservation is “[c]hief among the powers of 

sovereignty recognized as pertaining to an Indian tribe.”   Washington v. 

Confederated Tribes of the Colville Indian Reservation, 447 U.S. 134, 153 (1980) 

(quotation omitted).  Tribes, thus, have an interest in governance of their sovereign 
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territories and a distinct right to challenge the legality of state taxes imposed in 

those territories.   

In this case, the Tribe also has a direct economic injury resulting from its 

contractual obligation to reimburse the Vendors for taxes paid.  Pursuant to the 

lease clauses, the Tribe reimbursed AC Coin for taxes it has paid, defended WMS 

in state court litigation brought by the Town, and defended both Vendors with 

respect to third-party discovery by the Town and State in this case.  JA0623-27; 

1713-14 ¶¶ 3-4.  This economic injury provides an additional independent basis for 

standing.  When a defendant’s actions lead a plaintiff to divert resources from its 

other activities, “there is some perceptible opportunity cost . . . because the 

expenditure of resources that could be spent on other activities constitutes far more 

than simply a setback to [the organization’s] abstract social interests.”  Nnebe v. 

Daus, 644 F.3d 147, 157 (2d Cir. 2011) (quoting Havens Realty Group v. 

Coleman, 455 U.S. 363, 379 n.20 (1982)).  The Tribe need only show “a 

perceptible impairment” to its activities for there to be “injury in fact.”  Id.  Here, 

the Tribe easily meets that requirement.  The Town and State’s enforcement 

actions, at a minimum, caused this injury, and nothing more is required for the 

Tribe to establish standing. 

The Tribe’s contractual obligation to pay taxes on the leased gaming 

devices, in fact, is itself sufficient to establish standing.  A contractual obligation to 
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reimburse another for compliance with legal requirements “is sufficiently concrete 

and imminent” for standing to challenge the legal requirement – even if the 

reimbursement has not yet occurred.  Central Ariz. Water Conservation Dist. v. 

United States EPA, 990 F.2d 1531, 1538 (9th Cir. 1993) (petitioner had standing 

because of unexercised contractual obligation to reimburse another party for the 

cost of compliance).   

The Town’s suggestion that the Tribe’s injury was self-inflicted is without 

any factual basis and cannot defeat the Tribe’s standing.9  The lease terms that 

bound the Tribe to pay any tax imposed on the leased gaming devices in this case 

were standard and customary for each of the Vendors and in the industry at 

                                           
9  This Court recognizes that in circumstances like those here – where the Tribe 

used its resources to oppose actions initiated by the Town, and where the Tribe, 
if successful, will secure a benefit for itself and avoid the need for further 
litigation of the same nature – are markedly different from those cases in which 
courts found that standing was deficient because the claimed injury was 
“manufactured.”  Nnebe, 644 F.3d at 157-58.  The Town relies on Association 
of Community. Organizations for Reform Now, 178 F.3d 350, 358 (5th Cir. 
1999), but in that case, the plaintiff failed to make a sufficient connection 
between the defendant’s action and the likelihood that the remedy sought would 
actually benefit the plaintiff itself.  Similarly, this Court recognizes that a 
business decision to accept “the lesser of two evils” – as the Tribe did by 
entering industry-standard tax provisions rather than lose the chance to have the 
best gaming devices in its casino – does not make an injury “self-inflicted.”  
The “lesser of two evils” dynamic is absent from the cases that the Town cites, 
McConnell v. FEC, 540 U.S. 93, 228 (2003) and Brotherhood of Locomotive 
Eng’rs & Trainmen v. Surface Transportation Board, 457 F.3d 24, 28 
(C.A.D.C. 2006).   
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large.10  The Tribe did not seek out this obligation, but accepted it as a fact of 

doing business in the gaming industry.  In fact, upon concluding that federal law 

preempted the tax, the Tribe made efforts to mitigate the obligation by inserting 

language instructing the Vendors not to pay the tax.11   

3. Tribal Standing to Challenge State Taxation is Black Letter 
Law. 

The rule of Moe – that a tribe has standing to challenge a state tax imposed 

on the tribe’s reservation – is black letter law.  The Supreme Court has never re-

visited the question, and its holding has been applied repeatedly to allow tribes to 

challenge state taxation, regardless of whether the law is directed at Indians or non-

Indians.  Neither the Town nor the State has provided any legitimate reason for 

departing from this well-established rule. 

                                           
10  Indeed, as noted above, the Tribe presented testimony from an expert in the 

leasing industry demonstrating that such lease language is standard and 
customary.  Other than an unsuccessful effort to exclude the testimony, SA13-
14, the State and Town offered no evidence in rebuttal. 

 
11  There were similar contractual terms in Bracker, 448 U.S. at 140, where the 

tribe agreed to reimburse a company for “any tax liability incurred as a result of 
its on-reservation business activities,” and in Ramah, 458 U.S. at 835, where the 
tribal agency bore the burden of a state tax by virtue of a contract requiring it to 
reimburse the construction company for the state gross receipts tax.  The state 
taxes were preempted in both of those cases.  See Argument Part IV, infra for a 
more detailed discussion. 
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The Town argues, incorrectly, that a tribe has no standing to challenge a 

state action unless there is direct injury to a tribal member or interference with the 

Tribe’s ability to govern its members.  Town Br. 26-27.  The Town is wrong.  

Setting aside the direct economic injury to the Tribe in this case, infringement on 

sovereignty constitutes an injury to the Tribe, separate and distinct from injury to 

the tribal members and non-Indians who were subject to the taxes at issue.  Moe, 

425 U.S. at 469 n.7.  Indeed, one of the state taxes challenged in Moe was imposed 

on non-Indian customers of tribal member retailers.  The Court held that the Tribe 

had standing to challenge all of the taxes at issue – not just the ones borne by tribal 

members.  Id.; see also Colville, 447 U.S. at 156-57 (rejecting on the merits, and 

not on standing grounds, an Indian tribe’s claim that a state’s attempt to tax non-

Indians with respect to their purchases of cigarettes on the reservation violated the 

Tribe’s sovereignty)); Osage Nation v. Oklahoma ex rel. Oklahoma Tax Comm’n, 

597 F. Supp. 2d 1250, 1253-54 (N.D. Okla. 2009) (“[I]t is well-established that 

Indian tribes have standing to [challenge state taxation] to protect sovereign or 

quasi-sovereign interests.”); Lac Du Flambeau Band of Lake Superior Chippewa 

Indians v. Zeuske, 145 F. Supp. 2d 969, 973 (W.D. Wis. 2000) (Indian tribe has 

standing to challenge a state tax on the basis of “general sovereignty interests.”). 

4. Injury to the Gaming Enterprise is an Injury to the Tribe. 

The Town’s argument that the the injuries here are suffered only by the 

Gaming Enterprise is misplaced.  The Tribe’s sovereignty interests and its gaming 
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operation are fundamentally intertwined; this is the intended result of IGRA and 

explicitly endorsed by Congress.  25 U.SC. § 2702(1).  The Gaming Enterprise 

enjoys all of the rights and immunities of the Tribe itself and is an integral part of 

the Tribe.  JA1590-91; Worrall v. Mashantucket Pequot Gaming Enter., 131 F. 

Supp. 2d 328, 330 (D. Conn. 2001) (“the Gaming Enterprise is an arm of the 

Mashantucket Pequot Tribe”); see also Cook v. AVI Casino Enters., Inc., 548 F.3d 

718, 725-26 (9th Cir. 2008) (“[T]he casino functioned as ‘an arm of the Tribe’ and 

accordingly enjoyed tribal immunity.” (quoting Kiowa Tribe, 523 U.S. at 758)).  

The Tribe’s gaming operation is conducted pursuant to IGRA, which Congress 

enacted for the express federal policy goals of “operation of gaming by Indian 

tribes as a means of promoting tribal economic development, self-sufficiency, and 

strong tribal governments.”  25 U.SC. § 2702(1). 

Arguing that there can be no injury to the Tribe’s sovereignty when the 

Tribe’s Gaming Enterprise is involved, Town Br. 35, the Town incorrectly relies 

on cases concerning the relationship between tribes and the United States.  That 

relationship is far different than that between the various states and tribes. 

Congress has “plenary and exclusive” power over Indian tribes.  See, e.g., United 

States v. Lara, 541 U.S. 193, 200 (2004).  This federal authority is exclusive of 

state authority.  Chayoon v. Chao, 355 F.3d 141, 143 (2d Cir. 2004) (“only 

Congress can abrogate tribal immunity”).  Accordingly, none of the cases on tribal 
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sovereignty discussed by the Town are relevant.  In Donovan v. Coeur d’Alene 

Tribal Farm, 751 F.2d 1113 (9th Cir. 1985), for example, the issue was “whether 

Congress intended [through enactment of the Occupational Health and Safety Act 

(OSHA),] to exercise its plenary authority over Indian tribes,” id. at 1115 

(emphasis in original), and whether the OSHA dealt with purely intramural tribal 

matters – not whether OSHA infringed on tribal sovereignty.  Reich v. 

Mashantucket Sand & Gravel, 95 F.3d 174, 177 (2d Cir. 1996), applied the same 

analysis in addressing the applicability of OSHA to the Mashantucket Sand & 

Gravel operation, recognizing that “tribal power, even regarding exclusively 

internal conflicts, may be limited by treaty or federal statute.”  Id. at 179 (citation 

omitted).   

In each of these cases, and the others on which the Town relies, the court’s 

analysis focused exclusively on whether, in the absence of any clear statutory 

expression, Congress intended a given federal statute to apply to a tribe, not on 

whether a tribe had standing to challenge state taxation (or any other state control) 

within a tribal reservation.  On that latter point, the law is clear:  it is black letter 

law that the tribe can challenge state taxation in federal court.  Moe, 425 U.S. at 

469 n.7. 
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B. The Tribal Exception to the Tax Injunction Act Permits the Tribe 
to Challenge the Tax in Federal Court. 

The State argues incorrectly that the Tax Injunction Act, 28 U.S.C. § 1341 

(“TIA”), prevents the Tribe from challenging the validity of the tax in federal 

court.  The Supreme Court in Moe held squarely that the TIA was no bar to the 

Tribe’s challenge to the validity of state taxes imposed on tribal members and non-

Indians within the Reservation.  425 U.S. at 468-69.  Numerous subsequent federal 

decisions have reaffirmed this holding.  Sac & Fox Nation of Missouri v. Pierce, 

213 F.3d 566, 572 (10th Cir. 2000) (district court properly rejected defendants’ 

claim that TIA barred tribe’s action, where state fuel tax fell on non-Indian fuel 

distributors); Salt River Pima-Maricopa Indian Community. v. Arizona, 50 F.3d 

734, 736 (9th Cir. 1995) (TIA does not bar tribe’s suit for declaratory and 

injunctive relief from state gross receipts tax applied to on-reservation shopping 

mall owned and operated by non-tribal entities); Gila River Indian Community v. 

Waddell, 967 F.2d 1404, 1407 (9th Cir. 1992) (court has subject matter jurisdiction 

to hear tribe’s challenge to taxes levied on non-Indian entertainment enterprise 

operating on the reservation); Hoopa Valley Tribe v. Nevins, 881 F.2d 657, 659-60 

(9th Cir. 1989) (court has jurisdiction to hear tribe’s challenge to application of 

timber yield tax on private companies that buy timber harvested from reservation 

lands); Narragansett Indian Tribe of Rhode Island v. Rhode Island, 296 F. Supp. 

2d 153, 159, 167 (D.R.I. 2003) (court has jurisdiction over tribe’s claim for 

Case: 12-1727     Document: 94     Page: 48      11/08/2012      764140      89



 

39 

declaratory relief from state sales tax notwithstanding that the tax was imposed on 

third-party consumers), aff’d in part, rev’d in part on other grounds, 407 F.3d 450 

(1st Cir. 2005); Zeuske, 145 F. Supp. 2d at 973 (TIA was no bar to tribe’s 

challenge to tax on tribal member).12   

The State argues, incorrectly, that a Tribe can only proceed under the TIA if 

the Tribe invokes a specific statutory trust responsibility of the United States that is 

impacted by the challenged tax.  There is no authority for this claim.  In Sac & Fox 

Nation, the Tenth Circuit correctly noted that “in Moe, the Court found in § 1362 

an implication that a tribe’s access to federal court to litigate federal-question cases 

would be at least in some respects as broad as that of the United States suing as the 

tribe’s trustee. The ‘respect’ at issue in Moe was access to federal court for the 

purpose of obtaining injunctive relief from state taxation.”  Sac & Fox Nation, 213 

F.3d at 572.  The State’s reliance on United States v. Jicarilla Apache Nation, 131 

S. Ct. 2313 (2011), is similarly misplaced.  That case dealt with a completely 

different aspect of the United States’ trust relationship with Indian tribes than is at 

issue here – the scope of attorney-client privilege – and held that common law trust 

principles do not necessarily apply to that relationship.  It says nothing about the 

                                           
12  The State’s reliance on S/N1 Reo LLC v. City of New London ex rel. Ballestrini, 

127 F. Supp. 2d 287, 295 (D. Conn. 2000) is misplaced.  That case did not 
involve an Indian tribe, and the plaintiff was not attempting to protect the rights 
of the federal government, a federal instrumentality, or an Indian tribe, so it has 
no relevance to the State’s arguments based on the TIA. 
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circumstances in which the federal government or a tribe can challenge state 

taxation.  It does nothing to undermine the Supreme Court’s holding in Moe that 

tribes do have access to federal court for the purpose of challenging state taxation.  

C. The District Court Correctly Found that Comity is No Bar to the 
Tribe’s Claims. 

The State also argues that the Tribe’s claims are barred by the doctrine of 

comity.  Early in this case – four years before the summary judgment motions were 

decided – the district court rejected this argument.  This Court should affirm that 

decision. 

Comity is a prudential doctrine that allows judicial discretion on whether a 

court should hear a particular case.  Levin v. Commerce Energy, Inc., 130 S. Ct. 

2323, 2336 (2010); Strate v. A-1 Contractors, 520 U.S. 438, 452-53 (1997) 

(comity is a prudential doctrine).  In light of the significant federal Indian law 

issues present in this case brought by an Indian tribal government, the district 

court, in a proper and reasonable exercise of its discretion, chose to hear this case.  

This decision follows “a long line of cases wherein the federal courts exercise 

jurisdiction over tax disputes arising between tribes and states,” many of which are 

discussed in response to the Town and State’s standing and TIA arguments above.  

SA004 (citing Winnebago Tribe of Nebraska v. Kline, 297 F. Supp. 2d 1291, 1301 

(D. Kan. 2004)).  Neither the State nor the Town cites a single case in which a 
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federal court declined to hear a tribe’s challenge to state taxation on the basis of 

comity.   

But the Court need not reach the merits of the issue.  Neither the State nor 

the Town raised the question of comity in the motions for summary judgment and, 

thus, this issue is waived.  “If a party fails to assert a legal reason why summary 

judgment should not be granted, that ground is waived and cannot be considered or 

raised on appeal.”  Vaughner v. Pulito, 804 F.2d 873, 877 n.2 (5th Cir.1986) 

(citation omitted).  Even if an issue is properly raised early in the case, failure to 

adequately address it on summary judgment forecloses that party from raising the 

issue on appeal.  Rocafort v. IBM Corp., 334 F.3d 115, 121 (1st Cir. 2003); 

Grenier v. Cyanamid Plastics, Inc., 70 F.3d 667, 678 (1st Cir. 1995).     

For these reasons, this Court should reject the State’s comity argument. 

II.   THE INDIAN TRADER STATUTES AND IGRA PREEMPT THE 
TAX. 

A. The District Court Correctly Found that the Town’s Tax is 
Imposed on Indian Traders and is thus Categorically Preempted. 

Relying on long-established Supreme Court precedent, the district court held 

that the Indian Trader statutes preempt state and local taxes, like the one at issue 

here, that are “directly imposed upon Indian traders for trading with Indians.” 

Department of Taxation & Finance of N.Y. v. Milhelm Attea & Bros, Inc., 512 U.S. 

61, 74 (1994) (quotation omitted); Central Machinery Co. v. Arizona State Tax 

Comm’n, 448 U.S. 160 (1980); Warren Trading Post Co. v. Arizona State Tax 
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Comm’n, 380 U.S. 685 (1965).  The Indian Trader statutes give the federal 

government exclusive authority to regulate non-Indians trading with Indians on a 

reservation, i.e., “Indian traders.”  25 U.S.C. §§ 261-264; 25 C.F.R. pt. 140.  

Though the Indian Trader statutes require Indian traders to obtain a federal license, 

the Supreme Court has held that even unlicensed traders are shielded from state 

taxes by the Indian Trader statutes.  Central Machinery, 448 U.S. at 165.    

On this basis, the district court correctly found that the Indian Trader statutes 

preempt the taxes at issue here: the Vendors are Indian traders, and the Town is 

attempting to impose a tax on them for doing business with Tribe.  The Tribe 

negotiated and signed the lease agreements with AC Coin and WMS on the 

Reservation, AC Coin and WMS delivered the gaming devices to the Reservation 

for exclusive use in the Tribe’s gaming operation, and the Tribe makes the lease 

payments from the Reservation with its gaming revenues.  JA0604-05 ¶¶ 9-12.  

The Vendors bear the legal incidence of the tax, id.; however, pursuant to industry-

standard lease terms, the direct economic burden of the tax falls on the Tribe.  

JA0559-60 ¶¶ 8-10.  These same circumstances led to the finding of preemption in 

Central Machinery, 448 U.S. at 162.  The Vendors leased goods to the Tribe on its 

Reservation, so they are Indian traders falling under the jurisdiction of the Indian 

Trader statutes.  Thus, any direct state or local tax on them and their transactions 
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with the Tribe is prohibited.  Milhelm Attea, 51 U.S. at 70-71 (quoting Warren 

Trading, 380 U.S. at 690); 25 C.F.R. § 140.5(a)(6). 

The Town and State argue incorrectly that the Indian Trader statutes only 

preempt state taxes if the federal government “regulate[s] and exercise[s] direct 

oversight” over the taxed transaction in question.  Town Br. 41; State Br. 34.  But 

the holdings of  Warren Trading and Central Machinery did not turn on the facts 

of the transactions at issue in those cases – other than the fact that the tax in 

question was imposed on an Indian trader:  “It is the existence of the Indian trader 

statutes . . . and not their administration, that pre-empts the field of transactions 

with Indians occurring on reservations.”  Central Machinery, 448 U.S. at 165 

(emphasis added).  Courts have repeatedly applied the Indian Trader statutes to 

sellers who made private, unmonitored sales to reservation Indians.  See, e.g., 

Ashcroft v. United States Dep’t of Interior, 679 F.2d 196, 198-200 (9th Cir. 1982); 

United States ex rel. Carl B. Hornell v. One 1976 Chevrolet Station Wagon, 585 

F.2d 978, 980-81 (10th Cir. 1978). 

The Town and the State also claim that an Indian trader’s license is required 

to preempt state taxation of the trader.  Central Machinery settled this issue.  As 

the Supreme Court held, the purpose of the Indian Trader statutes “would be easily 

circumvented if a seller could avoid federal regulation simply by failing to adopt a 

permanent place of business on a reservation or by failing to obtain a federal 
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license.”  448 U.S. at 165..  It therefore makes no difference that the Vendors are 

not licensed Indian traders.   

It must also be noted that the Bureau of Indian Affairs has been lax in 

issuing licenses under the statutes, and therefore at least one court has held that a 

tribal license to do business on a reservation substantially satisfies the licensure 

requirement in 25 U.S.C. § 264.  United States ex. rel. Keith v. Sioux Nation 

Shopping Ctr., 634 F.2d 401, 403 n.8 (8th Cir. 1980).  The State asserts incorrectly 

that the import of the Tribe’s position is that the leases must be “the product of 

criminal activity” because the Vendors do not have BIA-issued licenses.   State Br. 

33.  To the contrary, the Indian Trade statutes licensure requirement is satisfied by 

the Vendors’ being licensed to do business on the reservation.  JA1878 ¶¶ 4-5.13 

The Town argues incorrectly that Milhelm Attea changed the preemption 

analysis under the Indian Trader statutes.  Town Br. 45.  On the contrary, the 

Milhelm Attea Court strongly affirmed its prior holdings precluding the direct 

taxation of Indian traders for transactions with reservation Indians.  512 U.S. at 

                                           
13  This also disposes of the State’s related arguments that the Vendors are 

necessary parties to this action because the Tribe is suggesting that they are 
engaged in illegal activity and that the leases are the unenforceable products of 
illegal activity.  State Br. 31-32.  The Vendors are authorized by the Tribe to do 
business on the Reservation and the Tribe has not suggested otherwise.  JA1878 
¶¶ 4-5. 
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73.14  In upholding certain administrative duties placed upon Indian traders by 

New York to collect tax from non-Indians, it stressed that such duties stood “on a 

markedly different footing from a tax imposed directly on Indian traders” – which 

was clearly impermissible.  Id. at 73 (emphasis added).  The challenged tax here is 

imposed directly on Indian traders and is therefore clearly impermissible.   

The Town and State15 also attempt to avoid the preemptive effect of the 

Indian Trader statutes by arguing that leases at issue are regulated by another 

federal statute, IGRA, which comprehensively regulates Indian gaming.  This 

argument ignores the fact that the Indian Trader statutes do apply broadly to all 

                                           
14  The Town also suggests that this rule, adopted by the district court, is “illogical 

in light of extensive case law [i.e., the balancing cases] that carefully considers 
the question of preemption when non-Indians are taxed in connection with on-
reservation conduct.”  Town Br. 44.  But the balancing of interests with respect 
to the Indian Trader statutes and taxes imposed on Indian traders was done in 
Warren Trading, and it does not need to be repeated.  Otherwise, the Court in 
Central Machinery would have applied the Bracker balancing test – Bracker 
was decided the same day as Central Machinery – rather than relying on 
Warren Trading Post and the Indian Trader statutes themselves.  Bracker, 448 
U.S. at 143-44; see also Part IV, below (the challenged tax is also preempted by 
the Bracker balancing test).   

 
15  The State argues that the Indian Trader statutes prohibit gaming and therefore 

cannot apply to the challenged tax.  State Br. at 29.  But the provision that the 
State relies on, 25 C.F.R. § 140.21, only prohibits a subset of gaming 
transactions on a reservation – those occurring in the “store” or on the 
“premises” of an Indian trader.  Of course, this prohibition does not apply to the 
Vendors’ activities, who have no “store” or “premises” on the Reservation, and 
certainly none in which gaming takes place, nor does the prohibition apply to 
the activities of the Tribe, which is not an Indian trader.   
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taxes imposed on Indian traders for trade with Indians. 25 C.F.R. § 140.5(a)(6); see 

also United States ex rel. Hall v. Tribal Dev. Corp., 49 F.3d 1208, 1210 (7th Cir. 

1995) (refusing to dismiss lawsuit alleging violation of Indian Trader statutes by 

entering gaming-related leases).  Moreover, the preemptive effect of one federal 

statute cannot be avoided by identifying an additional federal regulatory scheme 

that applies – but that is precisely what the Town and State seek to do.  (And, in 

fact, IGRA does preempt the challenged tax in its own right, as discussed in 

Argument Part III.2 below.)  Neither the State nor the Town can identify any 

authority – IGRA or otherwise – allowing a state to tax an Indian trader.   

The Town’s argument is especially misleading because it refers to IGRA’s 

regulatory scheme without mentioning IGRA.  This is obviously an attempt to 

avoid acknowledging the full extent of federal regulation applying to the 

challenged tax.  The Town argues that preemption under the Indian Trader statutes 

cannot apply because “the vendors are subject to regulation and license by the 

State” and “video and slot machine gaming is only permitted on the reservation 

because the State agreed to allow it.”  Town Br. 46.  Of course, the State’s limited 

regulatory role only exists because of another comprehensive federal regulatory 

scheme – IGRA.  The State’s authority is narrowly defined by that regulatory 

scheme, and, as discussed in detail below, the State absolutely cannot justify the 

challenged tax based on IGRA.  The Town’s assertion regarding the origin of the 
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Tribe’s legal authority to operate slot machines is also inaccurate.  Section 15 of 

the Gaming Procedures addresses slot machines and the dispute at the time 

between the Tribe and State over whether such games were permitted under IGRA.  

JA1574-75.  The Tribe and State chose to resolve this dispute in a manner 

contemplated by the Gaming Procedures; they entered a Memorandum of 

Understanding rather than engage in further litigation.  JA1652-58.  It is not the 

case the State “permitted” the Tribe to operate slot machines.  (This is also 

discussed in greater detail in Argument Part III.B (IGRA Preemption)).  The 

Tribe’s use of slot machine in its gaming operation is the result of the cooperative 

process created by IGRA. 

The State’s argument fares no better.  It simply argues that the Indian Trader 

statutes do not apply to gaming activity because IGRA governs gaming.  State Br. 

30-31.16  The State does not – and cannot – explain how this results in state 

authority to impose the property tax on Indian traders.  In fact, neither the State nor 

the Town can identify any actual conflict in purpose or implementation between 

the Indian Trader statutes and IGRA.   

                                           
16  But the State does not identify any provision of IGRA that is inconsistent with 

the Indian Trader statutes.  Furthermore, the State did not make this argument in 
the district court, thus it is waived.  In re Literary Works in Elec. Databases 
Copyright Litig., 654 F.3d 242, 255 n.8 (2d Cir. 2011). 
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Warren Trading, Central Machinery, and Milhelm state unequivocally that 

“a tax directly imposed upon Indian traders for trading with Indians” is preempted. 

Those Supreme Court cases continue to control the analysis.  If the State believes 

that the statutes should be changed, its remedy is to ask Congress to make that 

change – not to ask this Court to ignore binding Supreme Court precedent.  The 

district court was correct in finding, consistent with these Supreme Court 

decisions, that the Indian Trader statutes preempt the challenged tax. 

B. The District Court Correctly Found that IGRA Preempts the 
Challenged Property Tax. 

Before IGRA was enacted in 1988, states had no authority to regulate 

gaming by Indians on Indian land.  California v. Cabazon Band of Mission 

Indians, 480 U.S. 202, 221-22 (1987).  With the passage of IGRA, Congress 

intended to “create a cooperative federal-state-tribal scheme for regulation of 

gaming” in which the states have “a limited and closely defined role.”  KG Urban 

Enters., LLC v. Patrick, 693 F.3d 1, 7 (1st Cir. 2012).  IGRA regulates tribal 

gaming comprehensively, giving states one opportunity to participate – through 

negotiating a tribal-state gaming compact.  With respect to the Tribe’s gaming 

operation at issue here, the State of Connecticut negotiated and proposed a final 

compact, which the Secretary of Interior adopted as the Gaming Procedures.  54 

C.F.R. § 22996.  These Procedures form the sole basis for the limited authority 

provided to the State by the federal government with respect to the Tribe’s gaming 
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operation. These Procedures make no provision for imposition of the tax at issue, 

and for this reason, the challenged tax is preempted by IGRA. 

1. IGRA’s Regulation of Indian Gaming is Comprehensive 
and Pervasive and it Therefore Preempts the Town’s Tax.   

IGRA establishes “a comprehensive regulatory structure for Indian gaming,” 

Gaming Corp. of Am. v. Dorsey & Whitney, 88 F.3d 536, 544 (8th Cir. 1996).  

Federal regulation of tribal gaming leaves the states with “no regulatory role over 

[tribal] gaming except as expressly authorized by IGRA” and even then, only so 

far as permitted by “a tribal-state compact.” Id. at 546.  

IGRA “expressly preempt[s] the field in the governance of gaming activities 

on Indian lands.”  S. Rep. No. 100-446, at *5-6 (1988), reprinted in 1988 

U.S.C.C.A.N. 3071, 3075-76.  It establishes the primacy of tribal and federal 

“regulation of gaming activities on Indian lands” and does not allow state 

regulation “unless a tribe affirmatively elects to have State laws and State 

jurisdiction extend to tribal lands.”  Id.  IGRA occupies the field of tribal gaming 

regulation by:  

• “provid[ing] a statutory basis for the operation of gaming by 

Indian tribes as a means of promoting tribal economic 

development, self-sufficiency, and strong tribal governments,” 

25 U.S.C. § 2702(1); 

• affirming the Indian tribes’ “exclusive right to regulate gaming 
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activity on Indian lands” under IGRA’s framework, 25 U.S.C. 

§ 2701(5); and  

• establishing an “independent Federal regulatory authority for 

gaming on Indian lands . . . necessary to meet congressional 

concerns,” 25 U.S.C. § 2702(3). 

This comprehensive regulatory scheme encompasses regulation of gaming 

equipment.  The Vendors are only able to lease, sell, and transport slot machines to 

the Tribe because IGRA – and the Tribe’s federally approved Gaming Ordinance 

(3 M.P.T.L.) and Gaming Procedures – provides an exception to Section 5 of the 

Gambling Devices Transportation Act, more commonly known today as the 

Johnson Act. 64 Stat. 1134, 1135 (Jan. 2, 1951), codified as amended at 15 U.S.C. 

§ 1175(a). 

IGRA specifically addresses the role of state taxation in the context of tribal 

gaming operations.  It provides a means for states to recover the cost of regulatory 

services provided in connection with tribal gaming; specifically tribal-state 

compacts may include “assessment[s] by the State . . . in such amounts as are 

necessary to defray the costs of regulating such activity.”  25 U.S.C. 

§ 2710(d)(3)(C)(iii).  But IGRA is explicit that “nothing in this section shall be 

interpreted as conferring upon a State or any of its political subdivisions authority 

to impose any tax, fee, charge, or other assessment upon an Indian tribe or upon 

any other person or entity authorized by an Indian tribe to engage in a class III 
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activity,” 25 U.S.C. § 2710(d)(4) (emphasis added).  Thus, where IGRA expressly 

addresses taxes and other assessments, it only permits assessments to cover 

regulatory costs, provided such assessments are expressly authorized by the 

tribal/state gaming compact – or in this case, the Gaming Procedures. 

2. The Gaming Procedures Do Not Permit the Property Tax.   

The federal Gaming Procedures were adopted by the Secretary of the 

Interior pursuant to IGRA, and they carefully define the State’s regulatory and law 

enforcement role with respect to the Tribe’s class III gaming activities.  Pursuant to 

IGRA’s framework, the Gaming Procedures are the State’s sole source of authority 

to regulate gaming – if state authority is not addressed in the Gaming Procedures, it 

does not exist.  S. Rep. No. 100-446, at *5-6 (1988) (IGRA does not allow state 

regulation “unless a tribe affirmatively elects to have State laws and State 

jurisdiction extend to tribal lands.”); Cabazon, 480 U.S. at 221-22 (1987) (no state 

authority to regulate tribal gaming before IGRA).  The Gaming Procedures do not 

authorize a state property tax on the Vendors.  The Gaming Procedures do provide 

for the Tribe to compensate the State for its cost of providing certain law 

enforcement and licensing services relating to the Tribe’s gaming operation and the 

supply of gaming equipment – resulting in the payment of $56 million from the 

Tribe to the State from 2003 to 2011.  JA1592 ¶ 12.  The State also negotiated for 

inclusion of the state liquor tax in the Gaming Procedures.  Gaming Procedures § 
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14 (JA1573-74). The State did not use this opportunity to negotiate for application 

of the state property tax, and thus cannot impose the tax. 

The Gaming Procedures address other aspects of the state’s role with respect 

to regulation of suppliers of gaming equipment – that was the time to address any 

other taxes that might apply to such companies. The Gaming Procedures address 

licensing of companies that provide gaming equipment.  Gaming Procedures § 6 

(JA1548-53).  The Gaming Procedures specifically provide that the State can 

charge a registration fee to the vendor in order to compensate the State for its costs 

in reviewing registration applications.  Id.  The Gaming Procedures limit the fee 

that can be charged to the vendor to $1,500.00 – but the State can recoup any costs 

in excess of that amount through an assessment to the Tribe under § 11 of the 

Gaming Procedures.  Gaming Procedures § 6(i).  The Gaming Procedures do not 

authorize any other tax or fee on vendors of gaming equipment.  Since the State’s 

sole source of authority with respect to the tribe’s gaming operation does not allow 

the tax, the Town’s attempt to impose the tax is unlawful. 

3. The State and Town Cannot Escape the Preemptive Effect 
of IGRA. 

The Town argues incorrectly that IGRA’s statement on state taxation applies 

only to entities “engaging in gaming,” and that the Vendors are not engaged in 

gaming.  But this misstates the text of § 2710(d)(4), which addresses taxation of 

any entity engaged in any “class III activity.”  By manufacturing, leasing, and 
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selling class III gaming equipment, the Vendors are engaged in a “class III 

activity”17 and, thus, are within the scope of IGRA’s statement on taxation.  This 

is evident from the fact that the Gaming Procedures address the licensing of 

gaming equipment vendors and the supply and transport of gaming equipment.  

Gaming Procedures §§ 4-6 (JA1541-53).  The Gaming Procedures can only 

address these subjects because they are class III activities.  25 U.S.C. § 2710(d)(3) 

(permitting gaming compacts to address enumerated subjects relating to regulation 

of class III activity and “any other subjects that are directly related to the operation 

of gaming activities”).  The leasing of gaming equipment to the Tribe is a class III 

activity, and the State can only regulate (including tax) that activity to the extent 

permitted by the Gaming Procedures – and the Gaming Procedures do not 

authorize the challenged tax. 

The State concedes – as it must – that IGRA preempts state regulation of 

Indian gaming.  But the State makes a new argument that “taxation” is somehow 

different from “regulation.”  State Br. 43.  Similarly, the Town tries to avoid the 

preemptive effect of IGRA by arguing that the challenged tax is within the State’s 

authority to “regulat[e] gaming,” Town. Br. 54, but that tax is somehow not 

                                           
17  The Town argues that if the Vendors were engaged in “class III activities, a 

federally approved ordinance would be required [under 25 U.S.C. § 
2710(d)(2)(A)] for their conduct to be lawful.”  Town Br. 50.  But § 2710 
(d)(2)(A) does not require a federally approved ordinance authorizing entities to 
engage in the class III activity of supplying gaming equipment. 
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“governance of gaming,” that IGRA  preempts.  Town Br. 52.  These arguments 

are disingenuous.  The State itself admits that “regulation and governance are 

synonymous” and that “every tax is in some measure regulatory.”  State Br. 43 n. 

16, 17.  Indeed, taxation is a severe form of regulation; the federal government has 

the exclusive power to regulate Indian tribes, and this encompasses taxation.  

Oneida Nation of New York v. Cuomo, 645 F.3d 154, 173 n.20 (2d Cir. 2011); 

Ramah, 458 U.S. at 843-44 (discussing taxation as part of a regulatory scheme).  

The tax is imposed on an integral part of the Tribe’s gaming operation.  The effect 

of the tax is to require a payment to the Town – above and beyond anything 

authorized by the Gaming Procedures – for the right to possess and use the gaming 

devices as part of the Tribe’s reservation gaming operation.  Further, the 

enforcement provisions applicable to the challenged tax statute provides for seizure 

of property for non-payment.  IGRA precludes this severe regulation of how the 

Tribe is to conduct its gaming operation. 

Finally, the State and Town also argue that the State has substantial 

regulatory authority over gaming, and therefore the State can impose taxes and 

other regulations on tribal gaming that are not permitted by IGRA or the Gaming 

Procedures.  Town Br.  54-57; State Br. at 41. Neither the State nor the Town, 

however, can identify a single example of lawful regulatory authority over tribal 

gaming that is not based on IGRA and the Gaming Procedures.   
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The State argues that IGRA and the Gaming Procedures leave room for the 

State’s “existing authority” to impose the tax.  State Br.  41.  But the states did not 

have any role in regulation of Indian gaming before IGRA; nor did they have the 

power to tax Indian traders.  Cabazon, 480 U.S. at 221-22.  There is no “existing 

authority” to fall back on to justify the tax.  Accordingly, the State’s “existing 

authority” argument, based on Itel Containers Int’l Corp. v.Huddleston, 507 U.S. 

60, 75 (1993), is irrelevant to the inquiry.  The other cases that the State refers to 

do not establish any authority for the state taxation that is at issue.  See Argument 

Part III infra (discussion of Thomas v. Gay line of cases).   

The Town also mentions the State’s “regulatory authority,” Town Br. 56, as 

a justification for the tax, but avoids mentioning that the authority is derived from 

– and limited by IGRA and the Gaming Procedures enacted pursuant to IGRA.  As 

examples of the State’s “regulatory authority,” the Town cites registration of 

suppliers of gaming equipment and approval of gaming devices that the Tribe 

operates.  This role exists only in the framework of IGRA.  Even the MOU, which 

cleared the way for the Tribe’s operation of video slot machines, is the result of a 

process set forth in the Gaming Procedures.  It is an “accommodation by both the 

State and the Tribe in order to satisfy their respective interests and to resolve the 

matters addressed by section 15(a) of the Procedures” and indeed it does so in a 

manner contemplated by the Procedures.  JA1663.   
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In sum, the Gaming Procedures are the sole source of the State’s authority 

over the Tribe’s gaming operation.  Every example of the State’s authority to 

regulate gaming is based on the Gaming Procedures.  If the State’s authority were 

to encompass state taxation of slot gaming devices used exclusively in the Tribe’s 

gaming operation, the Gaming Procedures would have to provide for it.  But the 

Town concedes, as it must, that the Gaming Procedures do not permit the tax.  

Town Br. 57.   

Despite the logical inconsistencies in its argument, and the clearly defined 

limits on the State’s role in gaming, the Town claims that when states “have a 

substantial regulatory role” the “courts have upheld state taxes.”  Town Br. 57.  

This is false – the Ninth Circuit rejected that same argument in Cabazon Band of 

Mission Indians v. Wilson, 37 F.3d 430, 435 (9th Cir. 1994).  In that case, like this 

one, IGRA recognized the State’s role and established the compacting process as 

the mechanism for the tribes to reimburse the State for its costs – and any further 

taxes were preempted.  Id.  The Town does not identify a single case where a 

state’s taxing authority was upheld based on a federal regulatory scheme that 

granted the state limited power that did not include the power to impose a tax.18 

                                           
18  The Town cites Confederated Tribes of Siletz Indians of Oregon v. Oregon, a 

dispute over which state laws applied to a tribe’s gaming enterprise.  In that 
case, the court looked to the Compact, which stated that certain state laws 
would apply, so the court enforced that agreement.  143 F.3d 481, 485 (9th Cir. 
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IGRA’s comprehensive regulation of the Tribe’s gaming operation preempts 

the challenged tax.  The State’s role in the Tribe’s gaming operation is limited to 

that specifically allowed by the Gaming Procedures – which do not permit the tax.  

The State cannot exceed that authority and the tax is therefore unlawful. 

III.   FEDERAL AND TRIBAL INTERESTS PRECLUDE APPLICATION 
OF THE TAX UNDER THE BRACKER BALANCING TEST. 

The district court correctly held that the challenged tax is invalid for the 

separate and independent reason that it is preempted under the balancing test set 

forth in White Mountain Apache Tribe v. Bracker, 448 U.S. 136 (1980).  SA024-30 

(applying the Bracker test).  In the absence of direct or field preemption of state 

taxation, the Bracker balancing test weighs federal and tribal interests against state 

(and local) interests favoring such taxation to determine whether an exercise of 

state taxation is preempted.  The district court was correct in finding that the strong 

federal and tribal interests – comprehensive federal regulation in the Indian Trader 

Statutes and IGRA together with tribal self-determination and economic 

development – outweighed the the State and Town interests, and that the tax is 

unlawful under the Bracker balancing test.  Under Bracker, state taxes imposed on 

non-Indians on a reservation are unlawful if they adversely affect a tribe and if 

                                                                                                                                        
1998).  The court’s decision was a matter of “simple contract interpretation.”  
Id.  Siletz therefore emphasizes the proper procedure – indeed the only 
procedure – for applying state regulations to tribal gaming: negotiation for the 
authority in the compact or gaming procedures. 
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tribal and federal interests against taxation outweigh any state interest in imposing 

the tax.  Bracker, 448 U.S. at 143-44; see also Wagnon v. Prairie Band 

Potawatomi Nation, 546 U.S. 95, 101-02 (2005) (confirming that the  Bracker 

balancing test applies to determine validity of a state tax on a non-Indian if the 

transaction giving rise to tax liability occurs on reservation).   

Under the balancing test, “[s]tate jurisdiction is preempted by the operation 

of federal law if it interferes or is incompatible with federal and tribal interests 

reflected in federal law, unless the State interests at stake are sufficient to justify 

the assertion of State authority.”  New Mexico v. Mescalero Apache Tribe, 462 

U.S. 324, 334 (1983) (citation omitted).  Federal preemption of state jurisdiction 

over Indians under the balancing test “is not limited to those situations where 

Congress has explicitly announced an intention to pre-empt state activity.” Ramah 

Navajo School Bd. v. Bureau of Revenue, 458 U.S. 832, 838 (1982) (citing 

Bracker, 448 U.S. at 143-44).  “[T]he traditional notions of tribal sovereignty, and 

the recognition and encouragement of this sovereignty in congressional Acts 

promoting tribal independence and economic development, inform the pre-emption 

analysis that governs this inquiry.” Id. (citing Bracker, 448 U.S. at 143 & n.10). 

Treaties and federal statutes must be interpreted “generously in order to comport 

with these traditional notions of sovereignty and with the federal policy of 

encouraging tribal independence.” Bracker, 448 U.S. at 144-45 (citation omitted). 
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In applying the balancing test, the court examines “the relevant federal 

treaties and statutes in terms of both the broad policies that underlie them and the 

notions of sovereignty that have developed from historical traditions of tribal 

independence.”  Bracker, 448 U.S. at 144-45.  This calls for “a particularized 

inquiry into the nature of the state, federal, and tribal interests at stake, an inquiry 

designed to determine whether, in the specific context, the exercise of state 

authority would violate federal law.”  Id. at 145 (emphasis added).   

The district court correctly found that tribal and federal interests outweigh 

any state interests and the challenged tax is preempted.  The court held that two 

comprehensive federal schemes – plus the general federal interest in tribal 

economic development and self-sufficiency – apply to the challenged tax.  The 

Indian Trader statutes and IGRA establish the federal government’s strong interest 

against imposition of the Town’s tax. See Argument Part II.A, supra.  The federal 

government comprehensively regulates trade with Indian tribes, and its regulation 

of gaming-related activity is particularly comprehensive.  Moreover, IGRA was 

enacted to further “a principal goal of Federal Indian policy [which] is to promote 

tribal economic development, tribal self-sufficiency, and strong tribal 

government.”  25 U.S.C. § 2701.19 

                                           
19  This federal policy goal is also embodied in numerous other Acts of Congress, 

including the Indian Reorganization Act, 25 U.S.C. §§ 461 to 479, the Indian 
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As shown above, the federal government allowed states a narrowly defined 

role in the gaming regulatory scheme.  The interest of preserving IGRA’s design 

requires that states not be allowed to exceed this role.  Furthermore, the federal 

government, through the National Indian Gaming Commission (“NIGC”), plays a 

significant ongoing role in the regulation of tribal gaming.  This includes the 

imposition of minimum internal controls, audits, and payments to NIGC related to 

the Tribe’s gaming activity.  25 C.F.R. pts. 514, 542, 571.  The NIGC even has the 

authority to close tribal gaming operations that do not comply with IGRA.  25 

U.S.C. §§ 2706, 2713. 

The Connecticut Department of Revenue Services itself recognized the 

strong federal interest against state taxation of tribal gaming-related economic 

activity in two key administrative rulings.  Conn. Legal Rul. No. 2002-3 (May 29, 

2002); Conn. Legal Rul. No. 95-11 (Nov. 29, 1995).  In the 1995 ruling, which is 

most pertinent here, Connecticut relied in large part on IGRA’s comprehensive 

                                                                                                                                        
Self-Determination Act, 25 U.S.C. § 450f et seq., and the Indian Financing Act 
of 1974, 25 U.S.C. § 1451 et seq., and, of course, IGRA, 25 U.S.C. §§ 2701 et 
seq., as well as in numerous Executive Branch policies and programs.  E.g., 
Presidential Memorandum of November 9, 2009: Tribal Consultation, 74 Fed. 
Reg. 57881 (Nov. 9, 2009) (“[E]xecutive departments and agencies (agencies) 
are charged with engaging in regular and meaningful consultation and 
collaboration with tribal officials . . . and are responsible for strengthening the 
government-to-government relationship between the United States and Indian 
tribes . . . My Administration is committed to regular and meaningful 
consultation and collaboration with tribal officials in policy decisions that have 
tribal implications . . . .”). 
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regulatory scheme in applying Bracker balancing to hold that the Connecticut sales 

tax is preempted with respect to the sale of building materials and construction 

equipment on the reservation by a non-Indian supplier to a non-Indian construction 

contractor for incorporation into a tribal gaming facility or for exclusive use in the 

construction of the facility.  As the Department recognized, the regulation of 

gaming on Indian lands “has been completely the province of the federal 

government” under IGRA since 1988, and “[c]onstruction projects within Indian 

country in connection with Indian gaming, therefore, affect programs subject to 

extensive regulation.”  Conn. Gen. Rev. Rul. 95-11 (JA1585-88).  

The Tribe (like the federal government) has strong interests in self-

determination, self-governance, and economic development.  Bracker, 448 U.S. at 

149.  There is no better example than the Tribe’s gaming operation, which provides 

the funding for the Tribe’s essential government services provided to the 

Reservation community, including tribal members, visitors, employees, and 

vendors. JA1590 ¶ 3.  Of course, this was the precise intent of IGRA – to provide 

for and encourage Indian tribes to become self-sufficient and develop strong tribal 

governments in order to be self-governing.  The Tribe has invested over $1 billion 

dollars in developing its gaming resort, and its gaming operation generates the 

funding for Reservation utilities, public safety, courts, gaming regulation 

(including the Tribal Gaming Commission), and other government services and 
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programs. JA1590-92 ¶¶ 3-4, 11.  The Tribe’s gaming revenues are therefore 

vitally important to fostering tribal self-determination and economic development.  

See Cabazon, 480 U.S. at 218-20 (tribal gaming is a means to fund “tribal 

governments and the provision of tribal services” and without it, “[s]elf-

determination and economic development are not within reach.”).  The property 

tax imposed by the Town burdens these interests.  Contrary to the State’s 

suggestion, the very existence of this economic burden, regardless of the 

magnitude, injures the Tribe’s interest in self-determination. Indian Country, 

U.S.A., 829 F.3d at 987 n.9 (the balancing test analysis “cannot turn on the severity 

of a direct economic burden on tribal revenues caused by the state tax.”).20 The fact 

that the Town is attempting to assert its regulatory and governmental authority 

                                           
20  The State’s reliance on Barona Band of Mission Indians v. Yee, 528 F.3d 1184, 

1191-92 (9th Cir. 2008), to suggest that the magnitude of a state tax is 
important in the balancing test analysis is misplaced.  To the extent that Barona 
stands for this proposition, it is contrary to Supreme Court precedent, as the 
district court recognized early in the case.  Bracker, 448 U.S. at 148, 159 
(striking down 1% tax imposed on non-Indian logging company because the 
“comprehensive federal regulatory scheme” applicable to tribal timber 
harvesting precluded any “additional burdens” upon the tribe, clearly rejecting 
dissent’s suggestion that the “relatively trivial taxes” at issue could not disrupt 
the federal regulatory scheme); accord Ramah Navajo School Board, Inc. v. 
New Mexico Bureau of Revenue, 458 U.S. 832, 842 n.5 (1982); Indian Country, 
U.S.A., Inc. v. Oklahoma, 829 F.2d 967, 987 n.9 (10th Cir. 1987) (balancing test 
“cannot turn on the severity of a direct economic burden on tribal revenues 
caused by the state tax”).   
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over the Tribe’s Gaming Enterprise within the Reservation directly impacts the 

Tribe’s self-determination. 

Since 2004, the Tribe has paid – under its contractual obligation to 

reimburse AC Coin – nearly $70,000 in property taxes on leased gaming devices. 

JA0629-33. If it is determined that WMS is legally obligated to pay the tax, the 

Tribe will be contractually obligated to reimburse WMS.  JA0508 ¶ 20; JA603-

04¶ 6. This weighs so heavily in the balancing test that it is nearly determinative.  

See Bracker, 448 U.S. at 151 (“[i]t is undisputed that the economic burden of the 

asserted taxes will ultimately fall on the Tribe.”); Ramah, 458 U.S. at 844 (the 

“tax[‘s] . . . ultimate burden falls on the tribal organization”); Conn. Legal Rul. No. 

95-11 (where direct economic burden of tax on non-Indian falls on the Tribe, tax is 

impermissible under balancing test); compare Cotton Petroleum, 490 U.S. at 185 

(“The present case is also unlike Bracker and Ramah Navajo School Bd., in that 

the District Court found that ‘[n]o economic burden falls on the tribe by virtue of 

the state taxes.”).21   

                                           
21  The State cites Cotton misleadingly with respect to the tribal interests relevant 

to the balancing test.  State Br. at 46.  The State refers to Cotton’s statement that 
“a State can impose a nondiscriminatory tax on private parties with whom the 
United States or an Indian tribe does business, even though the financial burden 
of the tax may fall on the United States or tribe” – but does not mention that this 
only true if the tax is not preempted.  The entire purpose of the balancing test is 
to determine whether a tax is preempted. 
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The fact that the economic burden of the tax falls on the Tribe by operation 

of the lease agreements does not weaken the Tribe’s interests under the balancing 

test.  The seminal Supreme Court cases on the balancing test involved agreements 

by the tribes to reimburse taxes paid by companies doing business on the 

reservation – and the state tax was preempted in those cases. Bracker, 448 U.S. at 

140 (noting that “[t]he Tribe agreed to reimburse Pinetop for any tax liability 

incurred as a result of its on-reservation business activities, and the Tribe 

intervened in the action as a plaintiff”); Ramah Navajo School Bd., 458 U.S. at 

835-36 (“The Board reimbursed the construction company for the state gross 

receipts taxes. The second contract between the construction company and the 

Board included a clause “recognizing that the Board could litigate the validity of 

the tax and was entitled to any refund.”)).  Accepting lease terms that put the 

economic burden of the tax to the Tribe has always been a condition of doing 

business with WMS and AC Coin.  JA0603-4 ¶¶ 4-7.  In fact, the lease terms are 

not only customary, they are standard practice within the commercial equipment 

leasing industry. JA0559-60 ¶¶ 8, 10.   

The Town does not even attempt to identify any interest to justify imposition 

of the tax.  That is the end of the balancing test.  Nothing weighs against the tribal 

and federal interests, so the tax is preempted. 
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The Town’s decision not to contest this part of the balancing test is not 

surprising.  Any discussion of the Town and State interests in imposing a tax on 

the Tribe’s Reservation must be placed in the context of the massive financial 

contributions that the Tribe already makes to the Town and State.  See Cabazon 

Band of Mission Indians v. Wilson, 37 F.3d 430, 435 (9th Cir. 1994) (“The State’s 

asserted interest is weakened in this case, however, because IGRA specifically 

recognizes such state regulation and establishes a mechanism – the compacts – by 

which Bands can reimburse the State for regulatory costs, outside of the State tax 

structure.”).  This includes: $1.5 billion paid to the State under the MOU; $56 

million to State for regulatory services as agreed in the Gaming Procedures; and 

approximately $1 million every year as the Town’s largest taxpayer.  JA1592-93 

¶¶ 11-13.  It also includes $88.5 million spent to improve the State roads used to 

access the reservation.  JA1928 ¶ 2.  Against this backdrop, there is no room for an 

argument that the Town is entitled to even more money from the Tribe. 

The State’s attempt to articulate interests justifying the tax is misplaced.  As 

the district court correctly found, the State must show a “specific, legitimate 

regulatory interest to justify the imposition of its . . . tax.”  SA028-29; Ramah, 458 

U.S. at 843; Bracker, 448 U.S. at 150.  This requires a showing of a nexus between 

the activity taxed and the services provided by the Town.  New Mexico v. 

Mescalero Apache Tribe, 462 U.S. 324, 336 (1983) (“The exercise of State 
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authority which imposes additional burdens on a tribal enterprise must ordinarily 

be justified by functions or services performed by the State in connection with the 

on-reservation activity.” (citations omitted)).  A “State seeking to impose a tax on a 

transaction between a Tribe and nonmembers must point to more than its general 

interest in raising revenues.” Id. at 336 (citations omitted). 

First, the State misleadingly points to the Town’s interest in maintaining 

roads used to access the reservation justifies the tax.  The district court disagreed, 

noting that road maintenance has insufficient nexus to the taxed activity because 

“even if the Tribe did not lease the gaming equipment, the Town would need to 

maintain roads to provide access to the Reservation for individuals living on and 

off the Reservation.”  SA029.  In addition, the Tribe has spent $88.5 million on 

maintenance of roads used to access the Reservation.  JA1928 ¶ 2. 

Second, the State claims that it has an interest in compliance with filing 

requirements and other procedural rules, in order to preserve the “the integrity of 

the property tax system.” State Br. 53. 22  This purported interest in procedural 

                                           
22  Early in the case, the State conceded that “any services the State provides 

within the Tribe’s reservation and trust lands would not be relevant to the 
balancing inquiry in this case.” JA1935 ¶ 5.  The State’s argument on the 
“integrity” of the Connecticut property tax system, therefore, is not only 
irrelevant to the balancing test for the reasons given here, but also foreclosed by 
its own prior concession.  In any case, because revenues from the tax do not 
fund any services performed by the State,  these revenues are not raised “in 
return for” any State services.   The Connecticut Property Tax is assessed and 
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compliance is relevant only if imposition of the tax on the taxpayer is valid and 

legal.  The State can have no interest in enforcing procedural compliance with 

respect to a tax that, as imposed, violates federal law and is illegal.  Because courts 

use the balancing test to determine the fundamental validity and legality of a tax, 

they never have and never will consider the state’s interest in procedural 

compliance in weighing the state interest.  As noted above, the tax here is invalid 

under federal law and thus this so-called “interest” is non-existent.23 

The district court correctly found that the State and Town failed to establish 

a legitimate interest in “taxing the leased equipment” and therefore “fail[ed] to 

justify the economic burden on the Tribe that compromises substantial federal and 

Tribal interests in tribal self-determination and self-government pursuant to 

                                                                                                                                        
collected by the Town, and the resulting revenue is expended by the Town for 
Town purposes.  JA0699; JA1958 ¶ 5; JA1949 ¶ 6.   

 
23  The district court correctly rejected the State’s argument that the procedural 

requirements here constitute nothing more than “minimal” burdens permitted by 
the federal courts to be imposed on reservation Indians.  The “minimal burdens” 
principle, which permits a state to impose recordkeeping or collection 
requirements on Indians or Indian traders, applies only with respect “to the 
collection of valid taxes from non-Indians.”  Milhelm Attea, 512 U.S. at 73 
(emphasis added); see also Moe, 425 U.S. at 483 (“The State’s requirement that 
the Indian tribal seller collect a tax validly imposed on non-Indians is a minimal 
burden designed to [ensure payment of] . . . a concededly lawful tax.” (emphasis 
added)). 

 

Case: 12-1727     Document: 94     Page: 77      11/08/2012      764140      89



 

68 

comprehensive federal regulation.”  SA029-30.  The tax is preempted pursuant to 

Bracker balancing test. 

Because the balancing test tilts overwhelmingly in the Tribe’s favor, the 

Town and State attempt to avoid the balancing test entirely.  But, the relevance of 

the cases cited by the Town and State in support of this attempt – the 1898 case 

Thomas v. Gay, 169 U.S. 264 (1898), and similar decisions24 involving non-Indian 

lessees (the “Non-Indian Lessee Cases”) – is dubious at best.  The Non-Indian 

Lessee Cases predate the modern balancing test and do not employ the “flexible 

preemption analysis sensitive to the particular facts and legislation involved”  

required under such test.  Cotton Petroleum, 490 U.S. at 176.  Furthermore, all of 

the Non-Indian Lessee Cases differ factually in three major ways from the facts in 

the present case, and as a result, are irrelevant to assessment of the tribal interest in 

this case. 

First, none of the state taxes in the Non-Indian Lessee Cases imposed a 

direct economic burden on an Indian tribe.  In each of these cases, an Indian tribe 

leased property to a non-Indian, the non-Indian used or developed the property, 

and the state imposed a tax upon the non-Indian’s use or development of the 

property.  Because the non-Indian was in the position of lessee/purchaser rather 

                                           
24  These include Wagoner v. Evans, 160 U.S. 588 (1898), Utah & N. Ry. Co. v. 

Fisher, 116 U.S. 28, 31-32 (1885), and Truscott v. Hurlbut Land & Cattle Co., 
73 F. 60 (9th Cir. 1896).  
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than lessor/vendor and had negotiated the lease with the Indian tribe before 

imposition of the tax, the non-Indian could not pass through or shift back the 

economic burden of the tax to the Indian tribe.  Accordingly, the only possible 

economic effect on the Indian tribe of the taxes at issue in the Non-Indian Lessee 

Cases was indirect: a potential diminishment of future lease payments. 

Second, because the economic burden of the state taxes in the Non-Indian 

Lessee Cases was indirect, the burden was also theoretical, uncertain and 

ultimately doubtful.  None of the taxpayers in the Non-Indian Lessee Cases offered 

or could offer a dollar figure that quantified the economic burden that would be 

borne by the affected Indian tribe.  In Cotton Petroleum, a more recent non-Indian 

lessee case in which the Supreme Court applied the balancing test, the Court 

emphasized that the district court found that the state oil and gas taxes imposed on 

non-Indians “had not affected the Tribe’s ability to collect its [own] tax or impose 

a higher tax” on the same interests and had “not in any way deterred production of 

oil and gas on the reservation.”  490 U.S. at 171-72 (quotation omitted).  Here, in 

contrast, the exact amount of the economic burden can be calculated from the 

assessment schedules, the Tribe has actually reimbursed AC Coin in the amount of 

$69,894 for taxes paid to date, and there is no doubt or uncertainty that, pursuant to 

the lease contracts, this amount constitutes a legally enforceable economic liability 

of the Tribe. 
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Third, none of the state taxes in the Non-Indian Lessee Cases affected 

“reservation value,” i.e., value “generated on the reservations by activities in which 

the Tribes have a significant interest.”  Colville, 447 U.S. at 155.  On the contrary, 

the state tax in each Non-Indian Lessee Case was imposed on a business that was 

owned, operated and controlled by non-Indians, and in which the Indian tribe had 

no economic or participatory interest (other than passively receiving lease 

payments) – such as railroad transportation, cattle raising, and mining.  Town Br. 

64 n.14.  The contrast with the tax at issue in this case – imposed on the most 

critical piece of equipment used in the Tribe’s gaming operation, which is 

financed, operated and controlled by the Tribe and is the Tribe’s chief source of 

income –  could not be more stark.  Indeed, the Town’s and State’s suggestion, for 

the first time on appeal, that this case somehow involves an off-reservation 

transaction governed by the holding in Prairie Band, 546 U.S. at 102-03, is 

blatantly false.  Town Br. 65.  The leases were executed on the Reservation, the 

property is located and used exclusively by the Tribe on the Reservation, and there 

is no other reason for the property to be in Connecticut except for its use on the 

Reservation in the Tribe’s gaming operation.  The Town and State certainly are not 

trying to impose the tax on WMS property in Illinois or AC Coin property in New 

Jersey. 
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For all of these reasons, the Non-Indian Lessee cases are not relevant to this 

case.  Rather, the cases that are relevant are those in which the tribe bears the direct 

economic burden of the tax, such as Bracker and Ramah, and those in which the 

tax burdens reservation value.  Indeed, the “reservation value” cases point 

decisively against upholding the Town’s property tax.  In a pre-IGRA case 

applying the Bracker balancing test, the Supreme Court prohibited state regulation 

of gaming on the Cabazon and Morongo reservations because the tribes’ modern 

gaming facilities “are generating value on the reservations through activities in 

which [the tribes] have a substantial interest.”  Cabazon, 480 U.S. at 220.  

Similarly, the Tenth Circuit prohibited the imposition of state sales taxes on bingo 

activities and related concessions in a tribe’s casino because these taxes burdened 

the “on-reservation value” inherent in the Tribe’s gaming facility.  Indian Country, 

U.S.A., 829 F.2d at 986.  Connecticut itself has held that it cannot impose its sales 

tax on the sale of lodging or meals within tribally owned facilities within Indian 

country because reservation value inherent in such items tilts the balancing test 

against the state interest.  Conn. Legal Ruling No. 2002-3 (May 29, 2002).  

Because the Tribe uses the leased gaming devices within its wholly owned Gaming 

Facilities to offer gaming opportunities solely within the Reservation, the Town’s 

tax would significantly burden “reservation value” and should be enjoined under 

the authorities cited above. 
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IV.   THE CHALLENGED TAX IS ALSO UNLAWFUL BECAUSE IT 
INFRINGES ON THE TRIBE’S SOVEREIGNTY. 

In addition to finding that the challenged tax was preempted by the Indian 

Trader statutes and IGRA, as well as under the Bracker balancing test, the tax is 

also unlawful because it impermissibly infringes upon the Tribe’s sovereignty.  

While the district court did not need to reach this claim by the Tribe, infringement 

of tribal sovereignty serves as a separate and independent basis upon which this 

Court can affirm the district court’s decision. 

As noted by the seminal handbook on American Indian law:  

Indian tribes consistently have been recognized, first by 
the European nations, and later by the United States, as 
‘distinct, independent political communities,’ qualified to 
exercise powers of self-government, not by virtue of any 
delegation of powers, but rather by reason of their 
original tribal sovereignty.   

Cohen’s Handbook of Federal Indian Law (2012 Edition) at § 4.01(1)(a) (quoting 

Worcester v. Georgia, 31 U.S. 515, 559 (1832)).   

Thus, Indian tribes have plenary and exclusive power over their territory, 

subject only to limitations imposed by federal law.  See, e.g., Worcester, 31 U.S. at 

520 (absent tribal or federal approval, “the Cherokee nation, then, is a distinct 

community occupying its own territory, with boundaries accurately described, in 

which the laws of Georgia can have no force.”)  Based on these fundamental 

principles, the Supreme Court has recognized that tribal sovereignty serves as an 

independent barrier to the exercise of a state’s authority if the challenged action 
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“unlawfully infringe[s] ‘on the right of reservation Indians to make their own laws 

and be ruled by them.’” Bracker, 448 U.S. at 142 (citing Williams v. Lee, 358 U.S. 

217, 220 (1959)).   

In the case before this Court, the challenged tax infringes on the Tribe’s 

sovereignty in several significant ways.  First, it imposes an economic burden on 

the Tribe that impedes tribal self-sufficiency.  As explained above, the Tribe 

governs its Reservation and provides essential government services to the 

Reservation community including members, employees, visitors, and vendors.  The 

Tribe established its gaming operation, pursuant to IGRA, as a means of promoting 

its self-sufficiency and self-governance and creating a strong tribal government to 

govern within its territory.  In this regard, the goals of IGRA have been achieved.  

Revenues from the Tribe’s gaming operation are the primary source of funding for 

the Tribe’s government services.  By seeking to impose a tax on an integral part of 

the Tribe’s gaming operation – the very equipment that it uses for gaming – the 

Town unlawfully infringes on the Tribe’s sovereignty.  The tax imposed by the 

Town interferes with the Tribe’s sovereignty because it places a direct economic 

burden on the Tribe and impedes tribal self-government “[b]y taking revenue that 

would otherwise go towards supporting the Tribe and its programs.” Crow Tribe of 

Indians, 819 F.2d 895, 902-03 (9th Cir. 1987).  This economic burden is 
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particularly egregious, given that the Tribe, not the Town, provides the bulk of the 

essential governmental services within the reservation.25 

In addition, the challenged tax infringes on the Tribe’s sovereignty by 

usurping the Tribe’s authority to determine what taxes can and should be imposed 

on transactions occurring at its gaming facility on its reservation.  The Tribe has 

developed an extensive and deliberate body of laws and regulations governing 

activity within its territory.  JA1589-90 ¶¶ 3; 5; 6; Exs. A-C.    The Tribe has a 

court system and numerous regulatory bodies including the Gaming Commission, 

the Tribal Occupational Safety and Health Administration, the Tribal Land Use 

Commission, the Mashantucket Employment Rights Office, the Food Safety and 

Sanitation Manager, and the Office of Revenue and Taxation.  JA1589-91 ¶¶ 3, 5, 

6.  The Tribal laws govern activities from marriage, divorce, and criminal conduct 

to civil rights, employment and health and safety laws.26  The Tribe has made 

                                           
25  The Tribe has developed wide-ranging and comprehensive government services 

which it provides to the Reservation community including the vendors at issue 
here.  JA1589-91 ¶¶ 3-4.  Those services include utilities, police and fire 
services, Tribal safety and health inspectors, primary regulation of the gaming 
on the Reservation through the Gaming Commission, a court system for the 
resolution of disputes, and a public works department.  Id. 

 
26  E.g., M.P.T.L. Title 2 (Criminal Law); Title 5 (Child Welfare); Title 6 (Family 

Relations); Title 7 (Traffic Safety) ; Title 8 (Employment); Title 20 (Civil 
Rights Code); Title 34 (Tribal Occupational Safety and Health Law) (available 
at http://www.mptnlaw.com/laws/Titles%201%20-%2023.pdf). 
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deliberate choices about the laws and regulations it enacts in order to regulate 

activities on the Reservation in the manner the Tribe, through its governing body  – 

the Tribal Council – deems appropriate given all of the circumstances.  JA1590 ¶ 

5.  

The Tribe adopted a General Revenue and Taxation Code in 1998.  See Title 

16 Mashantucket Pequot Tribal Laws (M.P.T.L.); JA1591 ¶ 6.  This Code includes 

a hotel occupancy tax, a food and beverage tax, a general sales tax, and an 

admissions tax.  Id. The Tribal Council has reviewed these taxes over the years and 

has considered the possibility of imposing additional taxes on the reservation.  Id.  

In fact, the Tribe has specifically considered whether to impose a property tax.  Id.  

The Tribal Council has made a deliberate decision not to impose a tax on personal 

property located on its reservation, but will undoubtedly continue to consider 

whether to impose such a tax in the future.  Id.  

Through the imposition of the state personal property tax, the Town attempts 

to enter the Reservation and usurp the Tribe’s authority to determine what taxes to 

impose arising from reservation activity.  There can be no greater infringement on 

the Tribe’s sovereign authority than another government seeking to enter the 

Tribe’s jurisdiction and impose a tax on the Tribe’s gaming activity.  The power to 

make decisions about taxation on the reservation is “[c]hief among the powers of 
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sovereignty recognized as pertaining to an Indian tribe” and “this power may be 

exercised over members of the tribe and over nonmembers.”  Washington v. 

Federate Tribes of the Colville Indian Reservation, 447 U.S. 134, 153 (1980).  The 

Town’s actions impede the Tribe’s right to make its own governmental decisions 

about taxation within its jurisdiction, including the decision not to impose the tax.   

Finally, the tax infringes on the Tribe’s sovereignty by threatening the very 

conduct of the gaming that it is authorized to conduct on its reservation pursuant to 

IGRA.  The infringement is highlighted by the specter of the Town physically 

entering the Reservation to assess and enforce its taxes by seizing property used by 

the Tribe in its gaming operation.  Conn. Gen. Stat. §§ 12-155, 12-195b, 12-195e. 

The Town’s imposition of taxes on the reservation for its own benefit 

seriously infringes on the Tribe’s sovereign authority.  For the reasons stated 

above, the Court should also affirm the district court decision on this basis. 

CONCLUSION 

For all of the reasons set forth above, this Court should affirm the decision 

of the district court. 
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