
 
IN THE UNITED STATES DISTRICT COURT  

FOR THE WESTERN DISTRICT OF WISCONSIN 
______________________________________________________________________________ 
 
LAC COURTE OREILLES BAND OF LAKE 
SUPERIOR CHIPPEWA INDIANS, RED CLIFF 
BAND OF LAKE SUPERIOR CHIPPEWA INDIANS; 
SOKAOGON CHIPPEWA INDIAN COMMUNITY, 
MOLE LAKE BAND OF WISCONSIN; ST. CROIX 
CHIPPEWA INDIANS OF WISCONSIN; BAD 
RIVER BAND OF THE LAKE SUPERIOR CHIPPEWA 
INDIANS; and LAC DU FLAMBEAU BAND OF LAKE 
SUPERIOR CHIPPEWA INDIANS, 
 

Plaintiffs, 
v.          Case No. 74-C-313-C 
 
STATE OF WISCONSIN, WISCONSIN NATURAL 
RESOURCES BOARD; CATHY STEPP; 
KURT THIEDE; and TIM LAWHERN, 
 

  Defendants.      
______________________________________________________________________________ 
 

AFFIDAVIT IN SUPPORT OF MOTION FOR PRELIMINARY INJUNCTION 
______________________________________________________________________________ 
 
STATE OF WISCONSIN ) 
    )  SS 
COUNTY OF ASHLAND ) 

 
The affiant, KEKEK JASON STARK, being first duly sworn, upon oath deposes and 

states as follows: 

1. My name is Kekek Jason Stark, and I reside at 318 13th Ave. E, Ashland, Wisconsin, 

54806. I am a Turtle Mountain Ojibwe of the Bizhiw (Lynx) Clan. I hold a Juris 

Doctorate degree from Hamline University School of Law. I received my Bachelor of 

Arts degree in American Indian Studies with an Ojibwe language emphasis from the 

University of Minnesota – Twin Cities. I am a past president of the Minnesota 
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American Indian Bar Association and was a Bush Foundation Leadership Fellow. I 

have served as board member of the Bad River Head Start Policy Council, as a board 

member of the Chequamegon Bay Area Community Fund, as a board member of the 

Anoka-Hennepin Indian Education Committee, and as a board member of Nawayee 

Center School. I also served as an instructor at Nawayee Center School, Lac Courte 

Oreilles Ojibwa Community College, the University of Wisconsin – Superior and the 

University of Minnesota – Duluth. I have conducted numerous trainings and 

presentations on treaty reserved rights and federal Indian law. 

2. I make this affidavit on the basis of my own personal knowledge. 
  

3. I am currently employed as an Attorney / Policy Analyst for the Great Lakes Indian 

Fish and Wildlife Commission, (GLIFWC or Commission) located in Odanah, 

Wisconsin. I have held that position for six years. My duties pertaining to the Lac 

Courte Oreilles Band v. State of Wisconsin (LCO case) include assisting the Plaintiff 

Tribes and other GLIFWC Divisions in ensuring compliance with this court’s 

decisions governing the tribes’ ceded territory treaty reserved rights.  This assistance 

is geared towards ensuring effective tribal self-regulation of the treaty reserved rights, 

as well as  ensuring that the State of Wisconsin lives up to its obligations to honor 

those rights. 

4. A major portion of my work with the Commission pertaining to the LCO case 

includes staffing the Voigt Intertribal Task Force as it carries out its responsibilities 

delegated in the Chippewa Intertribal Agreement Governing Resource Management 

and Regulation of Off-Reservation Treaty Rights in the Ceded Territory. 

5. A major portion of my work with the Commission pertaining to the LCO case also 

includes conducting research for and the preparation of stipulation review documents, 
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proposed Model code and protocol changes, as well as the drafting and 

implementation of Commission Orders.  

6. I was the primary drafter of the Stipulation for Technical, Management and Other 

Updates: First Amendment of Stipulations Incorporated in the Final Judgment as well 

as the Stipulation for Technical, Management and Other Updates: Second 

Amendment of Stipulations Incorporated in the Final Judgment. I am also in the 

process of drafting the Stipulation for Technical, Management and Other Updates: 

Third Amendment of Stipulations Incorporated in the Final Judgment. In this process 

I worked and continue to work closely with the Plaintiff Tribes’ attorneys, tribal 

representatives to GLIFWC’s Board of Commissioners and Voigt Intertribal Task 

Force, and other Commission staff to facilitate the development and coordination of 

intertribal positions that are then negotiated with the State of Wisconsin. I have been 

responsible for facilitating these negotiations with the State of Wisconsin on behalf of 

the Plaintiff Tribes since the first review. 

7. I was intimately involved in the negotiations associated with the development of 

Model Off-Reservation Conservation Code (Model Code) § 3.33 (which was created 

by the Stipulation for Technical, Management and Other Updates: First Amendment 

of Stipulations Incorporated in the Final Judgment and amended by the Stipulation 

for Technical, Management and Other Updates: Second Amendment of Stipulations 

Incorporated in the Final Judgment).  I drafted the provision myself in cooperation 

with Department of Natural Resources staff.  It is my understanding that the Parties 

intended the “other liberalization amendments” provision (Model Code §3.33(c)) to 

allow the Plaintiff Tribes to take advantage of additional harvest opportunities 
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triggered by a change in state laws or regulations.  I do not believe that these 

amendments were necessarily meant to provide opportunities only in the precise way 

that they were implemented or offered to state harvesters. 

8. I also believe that the “other liberalization amendment” process provides a way for 

the Parties to agree to certain liberalizations of the Model Code where the Parties 

could agree that that change was warranted and where the state’s consent would not 

be unreasonably withheld.  In drafting Model Code § 3.33, I intended that the 

reasonableness standard would be constrained by this court’s rulings about when the 

state could legitimately regulate tribal treaty harvest.  That is why the section is 

qualified by the language “. . .subject to the Voigt Stipulations and Case parameters. . 

.”.   I also understood that the parties agreed that if the state unreasonably withheld its 

consent, the tribes could move forward to issue the Commission Order. 

9. To date, I have assisted the tribes in the issuance of eleven Commission Orders 

overall, with seven of these Commission Orders having been issued with the State’s 

consent under the “other liberalization amendment.”  These Orders have each 

addressed inequity in certain opportunities that were provided under state law but not 

under tribal law.   

10. I assisted in the development of Commission Order 2012-05.  I relied upon my 

knowledge, training and experience in the implementation of the LCO case to assist in 

drafting regulations that allow deer hunting at night to take place in a manner that 

addresses legitimate safety concerns.  As part of this work, I reviewed night hunting 

regulations in Wisconsin and other states; I also reviewed management activities by 

state and federal agencies that use night hunting as a deer eradication tool.  
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11. Based on my knowledge, the tribes have engaged in extensive consultation on 

Commission Order 2012: 

a. On May 23, 2012 at the initial meeting of the Parties as part of the third 

round of stipulation amendments at Red Cliff, the tribes began 

consultation on proposed tribal night hunting regulations.  

b. On July 31, 2012 at a meeting of the Wildlife and Enforcement Stipulation 

Workgroups as part of the third round of stipulation amendments at 

Wausau, WI, the tribes discussed the issuance of Commission Order 2012-

05. The tribes proposed the issuance of this initial Order as an “other 

liberalization amendment.” The tribes suggested finalizing this Order as 

part of the third round of stipulation amendments. At this meeting, 

Wisconsin Department of Natural Resources (Department) Attorney 

Quinn Williams stated that the Department had no reasonable objection to 

the implementation of this proposed Order and suggested that the parties 

incorporate a provision into the third stipulation amendment document 

stating that, although the Department does not waive its opposition to the 

implementation of tribal night hunting, in light of the recent enactment of 

the Act 169 (the wolf hunting bill), the DNR does not object to the tribes’ 

night hunting regulations.  

c. On August 1, 2012, the Parties met at Stevens Point, WI, as part of the 

third round of stipulation amendments. As part of this meeting, the tribes 

discussed the issuance of Commission Order 2012-05. The tribes again 

suggested finalizing this Order as part of the third round of stipulation 
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amendments. At this meeting, Scott Gunderson stated to the tribal 

representatives that the Department had no reasonable objection to the 

implementation of the tribal night hunting provisions. As part of this 

meeting, I provided Department Attorney Quinn Williams with the 

proposed third stipulation amendment issue sets. Issue Set # Nine 

contained an initial draft of the tribes’ proposed night hunting regulations.   

d. Since August 1, 2012, I have discussed many of the principles and 

concepts underlying Commission Order 2012-05 with Department 

Attorney Quinn Williams.  

e. I also have personal knowledge that since August 1, 2012, discussions 

have occurred between Commission and Department enforcement, 

biological, and policy staff in meetings, phone calls and other 

communications regarding Commission Order 2012-05. 

f. I have personal knowledge that on August 23, 2012, Secretary Stepp met 

with Chairman Maulson and representatives from the Lac du Flambeau 

Band of Lake Superior Chippewa Indians on this matter.  

g. On September 28, 2012, the tribes provided the Department with an initial 

draft of proposed Commission Order 2012‐05. The tribes offered this 

proposed Commission Order in the interest of engaging in consultation 

with the Department and for achieving consent on its enactment.  

Although it initially indicated its availability to consult with the tribes at 

their October 4, 2012 Voigt Intertribal Task Force meeting, the state later 

indicated it would not attend the meeting. 
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h. Instead, on October 5, 2012, the Department sent a letter to the tribes 

pertaining to proposed Commission Order 2012-05. In this letter, the 

Department committed to take a hard look at the public safety and 

conservation issues raised by the Commission's proposed night hunting 

Order.  

i. On October 12, 2012, the tribes sent a reply letter to the Department 

pertaining to proposed Commission Order 2012-05. In this letter the tribes 

informed the Department that the “other liberalization amendment” 

process was established to allow changes that do not exactly parallel state 

changes as this provision clearly states that it applies to all “other fish and 

game-related regulatory amendments” consistent with those available 

under state law to state harvesters. The tribes explained that the 

Commission Order process is entirely consistent the well-established 

practice between the Parties. Along with this letter, I provided the 

Department with a revised proposed Order effective for deer only in an 

attempt to aid in more focused consultation on the specifics of the Tribes’ 

proposal.  

j. On October 22, 2012, the Parties met in Stevens Point and engaged in a 

substantive discussion on the process and substance of the proposed 

Order. As part of this discussion, Department staff was able to ask 

questions pertaining to specific nuances of the proposed Order. 

k. On October 31, 2012 the Department sent a second letter to the tribes 

pertaining to proposed Commission Order 2012-05. The Department 
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explained that, having considered the Tribes proposal, the Department 

could not approve the Commission Order, questioning the Commission’s 

ability to issue the Order and citing a number of safety concerns.  

l. On November 9, 2012, the tribes sent a second letter to the Department 

pertaining to proposed Commission Order 2012-05. The tribes explained 

that it is the Department’s obligation is to consider the tribes’ proposal 

within the conservation, public health and public safety parameters of 

applicable precedent establishing the nature and extent of the particular 

rights involved, and to respond accordingly. The tribes informed the 

Department that it had not raised objections that provide a reasonable 

basis on which to withhold consent and that the Tribes recommended that 

Commission Order 2012-05 be enacted on November 26, 2012, the same 

day that state citizens will be allowed to hunt wolves at night under state 

law. At this time, I provided the Department with a revised version of 

proposed Commission Order 2012-05 which was updated following the 

Parties’ discussion at the October 22, 2012 meeting and following 

conversations among Department and Commission staff.  

m. On November 21, 2012, I sent DNR Quinn Williams the Tribes enacted 

Commission Order 2012-05, promulgated as an “other liberalization 

amendment,” pursuant to the authority granted by §3.33 of the Tribes’ 

Off-Reservation Conservation Codes to be effective on November 26, 

2012. 
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12. I believe, based on my knowledge and experience, that the established Commission 

Order process has not supplanted the regular stipulation review process; rather it has 

supplemented it exactly as the Parties intended when they cooperatively developed 

the Commission Order process. 

13. I believe, based on my review of other night hunting regulations and policies, that 

Commission Order 2012-05 is more stringent than the requirements implemented by 

the Wisconsin DNR (both for night wolf hunting and for CWD eradication) and the 

National Park Service (using night hunting to remove deer from the Apostle Islands).   

 Further affiant sayeth not, dated this 26th day of November 2012. 

 
 
      /s/ Kekek Jason Stark                                      
      Kekek Jason Stark 
 
 
Subscribed and sworn before me 
this 27th day of November 2012. 
 
/s/ Ann McCammon Soltis 
Notary Public, State of Wisconsin 
My Commission: is permanent 
 
 


