
IN THE UNITED STATES DISTRICT COURT  
FOR THE WESTERN DISTRICT OF WISCONSIN 

______________________________________________________________________________ 
 
LAC COURTE OREILLES BAND OF LAKE 
SUPERIOR CHIPPEWA INDIANS, RED CLIFF 
BAND OF LAKE SUPERIOR CHIPPEWA INDIANS; 
SOKAOGAON CHIPPEWA INDIAN COMMUNITY, 
MOLE LAKE BAND OF WISCONSIN; ST. CROIX 
CHIPPEWA INDIANS OF WISCONSIN; BAD 
RIVER BAND OF THE LAKE SUPERIOR CHIPPEWA 
INDIANS; and LAC DU FLAMBEAU BAND OF LAKE 
SUPERIOR CHIPPEWA INDIANS, 
 

Plaintiffs, 
v.          Case No. 74-C-313-C 
 
STATE OF WISCONSIN, WISCONSIN NATURAL 
RESOURCES BOARD; CATHY STEPP; 
KURT THIEDE; and TIM LAWHERN, 
 

  Defendants.      
______________________________________________________________________________ 
 

AFFIDAVIT IN SUPPORT OF MOTION FOR PRELIMINARY INJUNCTION 
______________________________________________________________________________ 
 
STATE OF WISCONSIN ) 
    )  SS 
COUNTY OF ASHLAND ) 

 
The affiant, JAMES E. ZORN, being first duly sworn, upon oath deposes and States as 

follows: 

1. My name is James E. Zorn, and I reside at 65380 Colby Road, Ashland, 

Wisconsin, 54806.  For the past 25 years, I have been employed by the Great 

Lakes Indian Fish and Wildlife Commission (“GLIFWC” or “Commission”), 

located in Odanah, Wisconsin.  I presently am the Commission’s Executive 

Administrator, having served in that position since February, 2006.  From 1987 
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until 2006, I served as a Commission Attorney/Policy Analyst and Director of the 

Commission’s Division of Intergovernmental Affairs. 

2. From 1985 until 1987, I served as the attorney of record for the Lac Courte 

Oreilles Band of Lake Superior Chippewa Indians for the Lac Courte Oreilles 

Band v. State of Wisconsin (or “LCO case”), and remained of-counsel to that 

Tribe through the final judgment in 1991. 

3. Since 1985, I have been extensively involved in the affirmation and 

implementation of Ojibwe ceded territory treaty rights guaranteed by various 

treaties with the United States, including the Treaty of 1836 7 Stat. 491; Treaty of 

1837, 7 Stat. 536; Treaty of 1842, 7 Stat. 591; and Treaty of 1854, 10 Stat. 1109. 

4. With respect to the LCO case, I have worked extensively with the Plaintiff Tribes 

to implement faithfully and effectively the Court’s decisions, rulings and orders to 

ensure the Tribes’ effective self-regulatory capacities consistent with the Court’s 

mandates, and to ensure that GLIFWC fulfills the extensive responsibilities 

delegated by the Plaintiff Tribes and affirmed by this Court. 

5. In addition to the LCO case, I have been involved in similar duties and 

responsibilities regarding the implementation of treaty-guaranteed hunting, 

fishing and gathering rights affirmed in Minnesota v. Mille Lacs Band of 

Chippewa Indians, 536 U.S. 172 (1999);  Fond Du Lac v. Carlson, 68 F.3d 253 

(8th Cir. 1995);  United States v. Michigan,471 F.Supp. 192 (W.D. Mich. 1979); 

State v. Gurnoe, 192 N.W. 2d 892 (Wis. 1972); Bad River Band v. Besadny, Case 

No. 81-C-57 (W.D. Wis. March 18, 1983) (unpublished stipulation); Michigan v. 
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Jondreau, 185 N.W.2d 375 (Mich. 1971); United States v. Bresette, 761 F. Supp. 

658 (D. Minn. 1991).  

6. The implementation of the Tribes’ rights affirmed in all these cases has involved 

various stipulations, agreements and intergovernmental protocols between 

GLIFWC’s Tribes themselves; between GLIFWC’s Tribes and various federal 

agencies, including US Department of Agriculture-Forest Service, United States 

Coast Guard, US Fish & Wildlife Service, and National Park Service; and 

between GLIFWC’s Tribes and the departments of natural resources for 

Wisconsin, Minnesota and Michigan. 

7. As GLIFWC’s Executive Administrator, I am the chief executive officer of the 

Commission and it is my duty to oversee all components of the Commission’s 

activities, including: 

a. the implementation of programs that achieve the Commission’s mission, 

which is to assist its member Tribes in implementing off-reservation hunting, 

fishing and gathering rights that were reserved in Treaties with the United 

States in the mid-1800s and reaffirmed by federal courts, including this one; 

b. the administration of a viable intertribal natural resource agency capable of 

ensuring tribal compliance with relevant federal court orders and delivering 

Commission programs to its member Tribes;  

c. the direction and coordination of activities so that the objectives of the 

Commission are met and are consistent with federal, state, tribal, and local 

treaties, laws, regulations and ordinances; and  
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d. the direction of Commission activities designed to maximize, preserve, and 

enhance fish, wildlife and plant resources for the benefit of the Commission’s 

member Tribes and tribal members, and which provide associated public 

benefits. 

8. Commission Order 2012-05 (“Order”), in my opinion, is properly issued and valid 

within the provisions of the Stipulation for Technical, Management and Other 

Updates: Second Amendment of Stipulations Incorporated in the Final Judgment 

(“Second Amendment”).  It is intended to provide the Plaintiff Tribes with a 

hunting opportunity “consistent with” a similar opportunity that the State now 

affords to state hunters. Second Amendment, §III(a)2.  Specifically, the Order was 

appropriately triggered by the enactment of 2011 Wisconsin Act 169, which 

changed and liberalized Wisconsin hunting laws to allow for the method of 

hunting wolves at night and for the use of a light at the point of kill.  The Order 

falls within the “other liberalization amendment” process agreed to by the Parties 

and codified in the Off-Reservation Model Conservation Code (Model Code) at § 

3.33(1)(c) to allow tribal members to hunt in the same manner as the State now 

allows pursuant to 2011 Wisconsin Act 169. 

9. It is my understanding and interpretation of the Second Amendment that, pursuant 

to Model Code §3.33(1)(c), I have the authority to issue a Commission Order to 

permit tribal hunting in the same manner that the State now allows either i) upon 

the agreement of the State, or ii) where the State’s agreement has been 

unreasonably withheld after good faith efforts to reach agreement have been 

exhausted.  
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10. The Order was issued after extensive consultation with the State and extensive 

efforts to obtain the State’s consent (see affidavit of Kekek Jason Stark).  I 

understand that, pursuant to § 3.33(1)(c), consultation with the State is required 

before a Commission Order is issued, and I have in good faith engaged in that 

consultation, in person and via letters and telephone calls.  In addition, as part of 

the regular stipulation review process undertaken by the Parties pursuant to 

Section II of the Second Amendment, the Parties have discussed this matter at 

least since May and particularly extensively since meetings with the State in late 

July and early August, 2012.  

11. In particular, after a meeting with the State on August 1, 2012 that I was unable to 

attend, I was informed by tribal leaders and my staff that the State had indicated 

that it had no reasonable objection to the Tribes’ night hunting proposal in 

substance, and that all the remained was for the Parties work out the drafting 

details. (See affidavits of Tom Maulson, Michael Isham, and Kekek Jason Stark). 

12. However, on August 21, 2012, I had a telephone conversation with  Wisconsin 

Department of Natural Resources (“DNR”) Secretary Cathy Stepp, Executive 

Assistant to the Secretary  Scott Gunderson and DNR attorney Quinn Williams.  

During this call, the State backed away from the Tribes' understanding that the 

state had no basis to object to the tribal night hunting for deer.  I understood from 

this call that the issue was the timing of the Tribes’ pursuit of this opportunity 

rather than the substance.  The Secretary talked about "managing expectations" 

and dealing with the public relations aspects.  She expressed a preference for 

looking over the long term rather than doing anything this year.   



6 
 

13. The Secretary was scheduled to attend a meeting of the Commission’s Voigt 

Intertribal Task Force on October 4 at the Lac Vieux Desert reservation to 

continue consultation on the proposed Order.  Prior to this meeting, however, I 

was informed that the Secretary would not be attending because she was not 

happy with the Tribes’ desire to hunt deer at night. 

14. On October 22, the Tribes, other GLIFWC staff and I attended a meeting in 

Stevens Point, WI with the Secretary, the Executive Assistant to the Secretary and 

State wardens to continue consultation over the Order.  This meeting included 

extensive discussions of particular provisions of the draft Order, and during this 

meeting State wardens and affiants Stark and Lawhern raised substantive safety 

issues regarding the Order for the first time. 

15. Over the course of the consultation, a number of changes were made to the Order 

to address these issues and other concerns raised by the State.  These changes are 

outlined in my letter to Secretary Stepp dated November 9, 2012. 

16. After these extensive consultations and efforts to reach agreement, I promulgated 

Commission Order 2012-05 on November 21, 2012.  In my opinion, this Order is 

a proper enactment within the law of this case because I am informed and believe 

that: 

a. the issue involved here has been triggered by a change in state law that 

involves a manner and method of hunting at night that is significantly 

different than the deer shining issue that has been previously litigated in this 

case; 
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b. the public safety concerns involved with this manner of hunting are the same 

regardless of the species of animal being hunted, namely that there is no 

cognizable difference between a wolf being shot at night at a particular 

location using a light at the point of kill and a deer being shot at the same 

place, at the same time and in the same manner as the wolf; 

c. wolves and deer are found in similar locations at similar times within the 

ceded territory; 

d. wolves and deer are hunted with similar high-caliber weapons, a fact also 

noted in the Department of Natural Resources Board’s Emergency Order 

enacting wolf harvest regulations, which states in part, “…the rule addresses 

safety concerns about hunting in the dark with large caliber rifles and 

shotguns shooting slugs or buckshot. . . .”; (see, Natural Resources Board’s 

Emergency Order WM-09-12(E), p. 5. 

e. the Order provides for the same safety precautions as the State provides for 

hunting wolves at night (see, e.g., Natural Resources Board’s Emergency 

Order WM-09-12(E), p. 5-6, “[b]y requiring that a person hunt from a 

stationary position . . ., shooting opportunities are more likely to occur in 

directions where the hunter has been able to anticipate and avoid possible 

unsafe shooting scenarios. It is anticipated that this extra precaution will help 

assure public safety.”); 

f. the Order provides significantly greater safety precautions than those imposed 

upon state wolf hunters and that are based on the State’s own night hunting 
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program for the management of chronic wasting disease (see affidavits of 

Tom Kroeplin, Fred Maulson, and Chris McGeshick); 

g. neither the State nor GLIFWC biologists have identified biological concerns 

that would require additional safeguards than the Order provides; 

h. the “reasonableness” requirement that constrains the ability of the State to 

withhold its consent to a Commission Order issued under Model Code 

§3.3(c)(1) is the same standard of reasonableness defined by the law of this 

case as to the circumstances under which the State may regulate the Tribes’ 

exercise of their usufructuary rights only when reasonable and necessary for 

public health and safety, or conservation, and then only in a non-

discriminatory manner.  Lac Courte Oreilles Indians v. State of Wisconsin, 

668 F. Supp. 1233 (W.D. Wis. 1987) (LCO IV).  

i. after a number of revisions to Commission Order 2012-05 to address 

legitimate safety concerns and after a number of discussions with the State, it 

became clear that the State had no reasonable objections to the Order within 

the law of this case;     

j. the State has unreasonably withheld its consent to the Order in that its failure 

to consent is not based upon legally cognizable objections, as the Order meets 

all of the State’s legitimate public safety concerns and provides for an even 

greater degree of safety precautions than those provided in 2011 Wisconsin 

Act 169; and 

k. the State’s failure to consent is also unreasonable as it serves to discriminate 

against the valid exercise of the Tribes’ usufructuary rights in the same 
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manner as the State now allows for state hunters under 2011 Wisconsin Act 

169. 

 
 
 
 
 Further affiant sayeth not. 
 
 

/s/ James E. Zorn 
James E. Zorn 

 
 
 
Subscribed and sworn before me 
this 27th day of November 2012. 
 
/s/ Ann McCammon Soltis 
Notary Public, State of Wisconsin 
My Commission: is permanent 
 
 
 


