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INTEREST OF AMICUS CURIAE1

 
 

Eastern Shoshone Tribe (“EST”) is a federally recognized Indian tribe2 and sovereign 

entity with its tribal headquarters in Fort Washakie, Wyoming on the Shoshone Reservation or 

Wind River Indian Reservation, and has a stable and effective tribal government for 

approximately 4,100 tribal members.  EST shares its reservation with the Northern Arapaho 

Tribe who have a one-half, indivisible adjudicated property interest in the Wind River Indian 

Reservation (“WRIR”).3

 The Northern Arapaho Tribe (“NAT”) Amended Complaint

 
4 filed in this case creates an 

EST government interest in what would otherwise be a legal issue challenging an administrative 

process, or administrative process review.  EST submits its amicus curiae brief to set out its 

tribal government interest, to support the current form of the United States Fish & Wildlife 

Service (“USFWS”) permit under the Bald and Golden Eagle Protection Act5

 EST’s interests are protecting its ability to govern, manage and protect its resources 

within the WRIR, protecting its laws governing the WRIR, protecting its cultural, traditional and 

spiritual/religious practices and beliefs associated with and regarding eagles within the WRIR 

 issued to the NAT 

(“Permit”), and identify the implications the NAT’s requested relief to expand its Permit to 

include the WRIR as a take/kill area, will have on the EST’s ability to conduct its tribal 

government activity regarding jointly managed resources on the WRIR, the effect and 

enforceability of the current-governing laws of the WRIR, as well as the impact on EST’s 

cultural, traditional and spiritual/religious practices. 

                                                 
1 No person other than amicus curiae, its members, or its counsel, authored this brief or made a monetary 
contribution to its preparation or submission.  EST consulted with the parties, the United States does not object and 
the Northern Arapaho Tribe does object to EST filing this brief.  Counsel of record for all parties received notice of 
EST’s appearance and intent to file its brief pursuant to the May 18, 2012 Order Granting Leave for the Eastern 
Shoshone Tribe to Appear as Amicus Curiae, Docket No. 26. 
2 73 Fed.Reg. 18, 553 (Apr. 4, 2008) 
3 See, Shoshone Tribe v. United States, 299 U.S. 476, 484 & 486-89 (1937). 
4 Docket No. 18 
5 16 U.S.C. §668a 

Case 2:11-cv-00347-ABJ   Document 36   Filed 07/13/12   Page 6 of 30



2 
 

boundaries, and protecting those interests from infringement.  NAT’s relief identified in its 

Amended Complaint will have a substantial effect on all of those interests. 

SUMMARY OF ARGUMENT 
 
The Permit issued to the NAT in its current form is sufficient to meet NAT’s purposes.  

Expanding the Permit to include the Shoshone Reservation or WRIR as part of the permissible 

“take/kill” area jeopardizes the EST’s ability to protect, manage and govern its wildlife 

resources, specifically eagles.  The EST and the NAT share a one-half, indivisible interest in the 

vast majority of land, as well as a one-half, indivisible interest in the various resources within the 

WRIR boundaries.  In order to manage their shared resources, the EST and NAT created a third-

governing body, the Joint Business Council (“JBC”) as the final decision-making authority over 

those shared resources, which historically functioned as the governing body and authority over 

mutual-interest departments as well.  By and through each Tribe’s sovereign authority and the 

delegated sovereign authority, the Joint Business Council confirmed the legislatively-approved 

Shoshone and Arapaho Law & Order Code (“SA LOC”), enacting the joint code which includes 

general provisions and fish & game6

The NAT seeks to judicially-amended its Permit to supersede the jointly-enacted code 

and the jointly-enacted tribal laws that were established to protect both Tribes’ interests, and will 

impact EST interests protected within the code without EST’s consent.  The impact is not a 

judicial interpretation of the law directly, but rather an infringement on the Tribes’ sovereign 

ability to enact enforceable laws that mutually govern the joint resources.  The two Tribes’ 

provide legislative protections for their respective rights and practices that satisfy both Tribes 

interests.  Amending NAT’s current Permit would allow NAT to unilaterally promote its interest 

in taking/killing eagles against the EST’s one-half interest in each Eagle within the WRIR 

 among its sixteen (16) titles.  The SA LOC governs at 

minimum, both Tribes, tribal activities, all joint lands and respective individual trust/fee lands, 

along with provisions governing tribal-members, other Indians and non-Indians. 

                                                 
6 SA LOC, Title I & Title XVI 
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boundaries and without regard for EST’s governmental or cultural, traditional and 

spiritual/religious interests in protecting those eagles; all without demonstrating that the Permit, 

in its current form, cannot meet NAT’s identified needs.  The eagle plays a significant role in 

Shoshone tradition, culture, and practices. Unlike NAT’s reasoning, the EST uses eagle feathers, 

bones, talons, and other parts within its cultural practices, but that use does not mean EST 

sanctions killing an eagle to secure those items, either in the past or currently. 

Amending the current Permit allows NAT to circumvent its own tribal legislative process 

regarding joint resources and to promote only one Tribe’s interest over joint assets and resources, 

rather than work collectively to mutually govern their interests.  Unilateral use of its assets, 

resources, land or other jointly-held property negatively impacts the EST’s sovereign interest and 

ability to govern, and impedes the Tribes’ ability to work together for appropriate solutions to 

satisfy both Tribes’.  

NAT claims that the SA LOC violates their tribal government’s constitutional rights, 

their government’s religious freedom and that the Permit places an economic burden on its tribal 

members, however, NAT’s remedy for alleged SA LOC violations includes seeking legislative 

reform for their own law, to which NAT has yet to try to discuss this matter with EST.  NAT 

refuses to meet with the EST to discuss its interest in eagle-taking, legislative reform or 

amendment discussions regarding freedoms or rights violations.  EST is the only Tribe with 

aboriginal ties to this region, including all areas within the WRIR, and NAT can neither 

demonstrate that same interest, nor any other reason why their Permit can only be satisfied on the 

WRIR, in complete disregard of EST interests, beliefs, traditions and practices.  Further, because 

the NAT holds the Permit as Tribal government and not an individual, NAT has the ability to 

utilize its own financial resources to assist its tribal members if the need or occasion may arise 

regarding exercising their right under the current Permit form. 

The Permit in its current form addresses and meets the NAT’s religious freedoms without 

placing an undue burden on the EST, its culture and beliefs, the laws of the WRIR and interests 

of each Tribe.   
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ARGUMENT 

 
I. Wind River Indian Reservation Law 

 
The Shoshone or Wind River Reservation was established by the July 3, 1868, Treaty of 

Fort Bridger reserved “for the absolute and undisturbed use and occupation of the Shoshonee 

Indians herein named, and for such other friendly tribes or individual Indians as from time to 

time they may be willing, with the consent of the United States, to admit amongst them.”7

Each Tribe, as a sovereign government, is a non-IRA Tribe

.   In 

1878, the Arapahos were placed on the Reservation and ultimately held to have equal property 

rights with the Shoshones. See Shoshone Tribe v. United States, 299 U.S. 476, 486-89 (1937).   
8

                                                 
7 15 Stat. 673, art. 2 (1868). 

, under their respective 

general councils, the supreme governing bodies for each Tribe.  Both EST and NAT’s General 

Council consists of all their tribal members over the age of eighteen (18). The General Councils 

provide ultimate directive to their subordinate governing body, the respective business councils.  

Each business council has six (6) elected council members, and each General Council and 

Business Council are responsible for the governing acts of each Tribe.  Neither Tribe has direct 

authority over the other.  Both Tribes can, through their respective executive and legislative 

process, pass resolutions, ordinances, directives, or other laws that apply only to that Tribe and 

their tribal members.  The General Councils delegate certain authorities to the subordinate 

business councils - for the NAT, the NAT General Council delegated all their authority to their 

Northern Arapaho Business Council (“NABC”); for the EST, the EST General Council delegated 

all but four (4) reserved areas of authority to the Shoshone Business Council (“SBC”), and those 

reserved powers include attorney contracts, enrollment, fish & game issues, and legislative 

authority.  The two Tribes differ whereas NABC, with full vested and delegated tribal authority, 

can act on NAT’s behalf on every issue – the SBC has independent authority to operate as well, 

except for the areas the EST General Council exclusively reserved.   

8 EST and NAT rejected organizing themselves pursuant to 25 U.S.C. 479, Indian Reorganization Act, and remain 
Resolution Tribes. 
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While both Tribes conduct their own affairs per their own sovereign structures, neither 

Tribe has independent authority to conduct affairs pertaining to jointly-owned assets.  In order to 

manage jointly “owned” assets and resources, the two Tribes created a third sovereign entity, the 

Joint Business Council (“JBC”). 

 
a. Joint Business Council 

 
First evidence that NAT and EST organized the JBC traces back to or around 19389 with 

a “constitution” demonstrating the intent that JBC is the governing and managing body for both 

Tribes regarding their joint assets and resources, including land issues, mineral resources, among 

other areas.  While discrepancies exist regarding whether the concept was a Bureau of Indian 

Affairs (“BIA”) construct, the documents support that both Tribes consented to establishing the 

JBC.  In a joint meeting, JBC approved a “constitution” identifying the roles and responsibilities 

of the JBC.  While neither Tribe appears to have complied with the constitutional formalities, the 

document and subsequent series of resolutions demonstrate the Tribes recognize the JBC as one 

of the three governing bodies on the WRIR with authority to govern and bind both Tribes. 10 11 12

                                                 
9 Constitution and Bylaws for Governing the Indians of the Wind River Reservation, WYO (Oct. 7, 1938) 
(Attachment A) 

 

10 JBC Resolution No. 1, titled “Resolution of the Joint Business Councils of the Shoshone and Arapahoe Tribes of 
Indians of the Wind River Reservation, Wyoming”, JBC Resolution No. 6074 titled, “Resolution of the Shoshone 
and Arapahoe Tribes, Wind River Indian Reservation” with its first ‘Whereas’ clause stating, “the Shoshone and 
Arapahoe Joint Business Council is the governing body of the Wind River Indian Reservation . . ..” Id., JBC 
Resolution No. 6076 (enacted the same day as 6074), titled the same and states in its first ‘Whereas’ clause, “the 
Shoshone and Arapahoe Joint Business Council act as the legislative body for the Shoshone and Arapahoe Tribes . . 
..”Id., JBC Resolution No. 6089 (enacted one (1) month after 6074 & 6076), titled the same, states in its first 
‘Whereas’ clause, “the Shoshone and Arapahoe Joint Business Council serves as the governing body for the Tribes 
and has full authority to enter into negotiations, make arrangements, sign contracts, and has the responsibility to 
conduct business and establish policy; . . ..”Id., and JBC Resolution 2012-10416, titled “Resolution of the Eastern 
Shoshone and Northern Arapaho Tribes”, states in its first ‘Whereas’ clause, “the Joint Business Council (“JBC”) of 
the Eastern Shoshone and Northern Arapaho Tribes (“Tribes”) is the governing body duly authorized by the general 
Councils of each Tribe to conduct business on behalf of the Tribes . . ..”Id. (Attachment B) 
11 SA LOC §14-13-1 states, “[t]he Shoshone Business Council and the Arapaho Business Council, separately and 
jointly as the duly elected governing bodies of the tribes, act with respect to the governmental functions of the tribes, 
and also act as managers of the property and assets of the tribes.”Id. 
12 U.S. Dept. of Interior Office of the Solicitor Memorandum, (Sept. 13, 1963), recognizing in ¶¶ 3-4, “ . . . no tribal 
constitution has ever been approved for the Wind River Reservation Indians.  This is so not only to the tribes jointly, 
but also as to each tribe.  However, the two tribes have been recognized on numerous occasions by Congress and by 
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The JBC consists of the full business councils for each Tribe (both NABC and SBC)13

JBC’s legal authority is the delegated legal authority from each respective General 

Council – when the two business councils meet as JBC, they are the governing body of the 

WRIR and both Tribes.  The JBC provides complete and full representation of each Tribe, up to 

their respective business council’s authority as delegated from the General Councils.  Again, on 

the NAT side of the JBC, NABC has full delegated authority to act on behalf of the entire NAT 

and all NAT members, and because NABC sits in its full capacity on the JBC (not merely some 

members of NABC appointed to participate like on a “board” or “committee”), JBC, therefore 

also provides full and adequate representation of all NAT members.

, 

whereas a quorum for a JBC meeting exists only if each Tribe has a minimum of four (4) 

members at the meeting, not just a majority of the twelve (12) council members, but a full 

quorum on each side.  The meeting has a Chairman, mostly alternating between Chairman of 

each Tribe, or the Vice-Chairmen, but can be any of the attending council members.  The 

meetings are on record, with agendas published prior to the meeting, and when the JBC makes a 

decision, takes legal action, approves Lease requests, homesite locations, natural resource 

allocations, or decisions addressing codes, code revision or amendment, the JBC either issues a 

directive or a resolution confirming its decision. Again, although the structure and operation of 

the JBC does not correspond with the “constitution” structure or format, the JBC operates and 

has operated as a super-business council over the last seventy-five (75) years. 

14

                                                                                                                                     
the courts.  As a result, it is essential that they act jointly in all matters dealing with this tribal reservation land.  It 
has been the common practice for their business councils to act jointly in all matters of common interest.  This 
action is taken through what is termed the Joint Business Council.  This is, in effect, a joint meeting of both 
Business Councils.   The Tribes already have joint codes regulating health, and have entered jointly into large scale 
leases, with private concerns. . . . The Secretary of the Interior has approved such joint action.”Id. (Attachment E) 

  

13 Dry Creek Lodge v. Arapahoe and Shoshone Tribes, 623 F.2d 682, 684 (10th Cir. 1980)(“The Tribes have a Joint 
Business Council which is composed of the Business Councils of each Tribe.  These Councils are the legislative, 
executive and judicial bodies for the Tribes.”) 
14 NAT cites in its Memorandum in Support of its Motion (Docket 30), P. 24 that the NABC, which has full-
delegated authority from its General Council to act on behalf of the NAT in every capacity, inadequately represents 
its own Tribe in JBC.  Whether NABC adequately represents the NAT is an internal NAT decision; however, 
because all twelve (12) elected officials (the full six (6) business councils from each Tribe) make up the JBC, and 
NABC is a full part of the JBC, NAT has full representation. NAT attempts to misconstrue its interests in the 
Reservation, implying their tribal population should have an effect on NAT’s interest or ownership in WRIR lands 
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On the EST side, EST is fully represented by and through its business council on any and 

all issues pertaining to the joint assets, resource and management of joint issues on reservation, 

except for issues that affect fish & game on the reservation, or that deal with legislative authority 

(code amendments, adoption, revision or other).  Because SBC is without authority to act on 

behalf of EST in a JBC forum without prior EST General Council approval, any JBC issue 

regarding proposed legislation or changes to the fish and game operations (or code) have no legal 

or binding authority without the SBC first receiving EST General Council approval.   

JBC also operates as the final approval stage for any overall Shoshone Law and Order 

Code addition, revision, modification, amendment or change in Fish and Game operations, when 

it confirms as the ultimate governing authority for joint issues, that both Tribes used their 

respective, independent legislative or government-approval processes15

The JBC, by and through the two Tribes’ authority and consent, is the only governmental 

body with authority over both Tribes, the WRIR, and all NAT and EST members. Outside 

agencies, individuals, and other entities utilize the JBC process and recognize the JBC sovereign 

governmental authority and decision-making authority for all joint programs

, and issues a resolution 

completing the two Tribes’ decision to amend, rescind, modify or otherwise enact legislation or 

make changes that will govern the entire reservation, including both Tribes and their Tribal 

members.  

16

                                                                                                                                     
or resources that the JBC governs – such population count does not.  No matter each Tribes’ population, the Tribes 
each have only 50% interest in the WRIR land and resources for their respective tribal members. 

, joint areas of 

interest, joint funding received, joint-land access approval, wildlife issues, water issues, 

environmental and taxation issues, mineral resource development contracts, leases, or any other 

joint-resource decision.  The JBC is a construct the two Tribes created to manage their joint 

interests, assets and resources, and is the formal body that approves and verifies that both Tribes 

legally enter into agreements, issue directives, policies, contracts, approve tribal access, 

15 See AR 001042-001048 
16 Joint programs under JBC direct oversight and supervision include: Headstart, Joint Finance, Tribal Fish & Game, 
Johnson O’Malley (JOM), JBC Secretaries and Receptionist, Sho-Rap Lodge, Tax Commission, Tribal Employment 
Rights Office (TERO), Shoshone & Arapaho Transportation, Tribal Court, Drug Court, Tribal Prosecutor, Tribal 
Water Engineer (TWE) and Wind River Environmental Quality Commission (WREQC). 
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development or any other activity that includes joint resources, joint assets or joint interests.  

Because the two Tribes’ created and hold this body as the definitive body representing both 

Tribes, and because JBC is made up of the full elected governing bodies of both Tribes, outside 

entities, agencies, governments and individuals, rely on the JBC decisions, declarations, 

resolutions and actions as legally binding decisions, all while the JBC simultaneously maintains 

full sovereign immunity, unless expressly waived. 

Until both Tribes consent to change their form for how they govern, manage and protect 

their joint assets and resources, and until such time both approve of a new system and modify the 

SA LOC, the JBC remains the body with authority over both Tribes.  JBC is not a “joint powers 

board”17, whereas a joint powers board is not only a State construct but is a ‘board’ of limited 

authority to bind the respective parties. JBC has the full authority of each business council, 

including full sovereign immunity of each Tribe, to engage in the full governmental function on 

behalf of both Tribes; therefore, JBC is not a body that makes a ‘recommendation’ or has 

‘discussion’, then leaves decision-making to each Tribe separately for each Tribe change its 

mind.  The two Tribes exercise their legal authority through the JBC for joint assets, interests and 

resources as the body who makes binding decisions, directs policy to BIA, approves road 

development, issues Rights of Way, enters mineral development agreements, and receives funds 

by and on behalf of the joint-tribal programs that pertain to overall reservation function.18

To diminish JBC to a joint powers board entity that lacks full governmental authority is 

an effort to upend the joint-Tribes’ governing processes, to undermine the legal significance of 

the two Tribes meeting in JBC to make decisions, and undo over seventy-five (75) years of 

governing that the two Tribes enacted.  If the JBC lacks authority, as the NAT suggest, then the 

slippery slope argument begins and we must question whether NAT holds any jurisdictional 

authority as an adjudicated property right and interest holder in Shoshone resources on Shoshone 

treaty lands.  Owning property or resources does not automatically create jurisdictional authority 

 

                                                 
17 Wyoming Joint Powers Act. W.S. 16-1-101, et.seq. 
18 E.g., JBC receives federal grant monies from agencies such as the Department of Energy, Environmental 
Protection Agency, Bureau of Indian Affairs, BIA Energy and Minerals, Department of Transportation, to name a 
few.   
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for the party holding those rights.  For example, if Wyoming purchased real estate or property in 

Idaho, or purchased water rights from Montana, those rights and interests do not confer 

jurisdictional authority per se to Wyoming, unless the governing bodies over those rights 

afforded and allowed Wyoming to jurisdiction over those interests.   

If NAT rejects the mutually-agreed upon JBC, a body where EST agrees that NAT has a 

role in management decisions for the WRIR, joint interests, assets and resources, EST must 

reconsider whether it should revert back to its own inherent, fundamental laws and jurisdiction 

that govern the Shoshone or Wind River Indian Reservation as a whole; EST would afford the 

NAT opportunity to voice its opinion up to its 50% interest in those resources, but EST would 

ultimately enact the laws governing, managing and protecting all resources pursuant to the EST’s 

inherent jurisdiction and authority over its treaty lands. 

 

b. Shoshone and Arapaho Law & Order Code 

 Enacted and adopted in 198719

 

, the JBC-approved Shoshone and Arapaho Law & Order 

Code to be the governing law of the WRIR.  Enacted pursuant to each Tribes’ inherent authority, 

the two Tribes intend and recognize the SA LOC as, “. . . a unified coverage of its subject matter 

. . ..” SA LOC § 1-1-1.  The Tribes, by and through their authority, identify the purpose of the 

SA LOC as: 

. . . a matter of tribal policy and legislative determination, that the public and tribal 

interests demand that the tribes provide all individuals living within the Wind River 

Indian Reservation with an effective means of redress for both civil and criminal conflicts 

against members, non-enrolled members, and other persons who through their residence, 

                                                 

19 In 1987 through the JBC, the Tribes enacted the SA LOC by and through JBC Resolution No. 6076, confirms its 
enactment in JBC Resolution No. 6089and contracts by and through P.L. 93-638, the establishment and 
administration of the SA LOC, whereby creating and establishing the Shoshone and Arapaho Tribal Court from a 25 
CFR 11.3 Court of Indian Offenses. (Attachment B) 
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presence, business dealings, other acts or failures to act, or other significant minimum 

contacts with this reservation and/or its residents commit criminal offenses against the 

tribes or incur civil obligations to persons or entities entitled to the tribes’ protection. 

This action is deemed necessary as a result of the confusion and conflicts caused by the 

increased contact and interaction between the tribes, their members, and other residents 

of the reservation and other persons and entities over which the tribes have not previously 

elected to exercise jurisdiction. The jurisdictional provisions of this Law and Order Code, 

to insure maximum protection for the tribes, their members and other residents of the 

reservation, should be applied equally to all persons.20

 

 

 The two Tribes, by and through the JBC, expressly intend the SA LOC jurisdiction to, 

“extend to the territory within the Wind River Indian Reservation and to such other lands without 

such boundaries as may have been or may hereafter be added to the reservation or held in trust 

for the tribes under any law of the United States or otherwise.” SA LOC §1-2-2(1).  The Tribes 

further extend the SA LOC authority, “. . . beyond the territorial limitation set forth above, to 

effectuate the jurisdictional provisions set forth below, to the greatest extent permissible by law.” 

SA LOC § 1-2-2(2).  The express language demonstrates that the Tribes intend the SA LOC to 

be comprehensive and applied as broadly as possible, expressly governing both Tribes’ 

governments as well as all their tribal members.  The Tribes also intend the SA LOC to be the 

WRIR governing law above prior JBC resolutions and any separate conflicting single-tribal 

resolutions or ordinances.  SA LOC §1-1-3 confirms the two Tribes’ intent, identifying: 

 
[a]ny and all resolutions and ordinances of the Joint Business Council, Shoshone and 

Arapaho Tribes which conflict in any way with the provisions of this Law and Order 

Code are hereby repealed to the extent that they are inconsistent with or conflict with, or 

are contrary to the spirit and/or purpose of this Law and Order Code. Those which do not 

conflict will remain in effect. 

Id. 
                                                 

20 SA LOC § 1-2-1 Jurisdiction; Tribal Policy 
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 The Tribes also provide a clear and express process to recognize authorized amendments 

to the SA LOC, per SA LOC §1-1-5, which states: 

 
This law and Order Code may be amended by the Joint Tribal Business Council and 

amendments shall be made  part thereof for all purposes and shall be certified and 

incorporated herein . . ..  No amendment shall be effective until published by the tribes. 

Id. 

 Despite allegations that SA LOC conflicts exist with tribal laws or that NAT has 

authority to unilateral solve those alleged conflicts, no NAT or unilateral tribal ordinance, 

resolution or amendment operates as an authorized amendment to the SA LOC.  NAT refers to 

its Northern Arapaho Code Title 13 as governing law for the Wind River Indian Reservation – 

however, NAT confirms that it enacted that law on its own, without utilizing the JBC process21

 

.  

Therefore, laws enacted outside the JBC process neither supersede joint tribal law nor do they 

apply to the EST, EST assets, interests or other such property, which includes 50% of all wildlife 

and 50% of each eagle within the WRIR.  NAT’s Ordinance may apply to any 100%-owned 

NAT eagles, but at this time, EST is unaware of any eagles that NAT may have in captivity.  If 

not in captivity, NAT refers to wildlife and all wildlife within the WRIR belongs to both Tribes 

for the purposes of management, use, protection and governance. 

c. Joint Efforts Regarding Managing Wildlife on Wind River Indian Reservation, 
including Eagles 

 

  The SA LOC confirms the two Tribes’ intent to jointly-manage their respective 50% 

interest in all wildlife.  SA LOC Title XVI, the Fish and Game Code, states in §16-1-8 (1), “[a]ll 

wildlife within the exterior boundaries of the Wind River Indian Reservation are declared to be 

                                                 
21 NAC Title 13- Freedom of Religion (11/2/2010), enacted after NAT submitted its application for Eagle Permit. 
NAT’s laws appear to contradict themselves, whereas in the Preface of the NAC, under “Relationship to Shoshone 
and Arapaho Law and Order Code”, NAT states, “ . . . The provisions of the Northern Arapaho Code apply and are 
fully enforceable in the Shoshone and Arapaho Tribal Court, but do not purport to bind or regulate the Eastern 
Shoshone Tribe or to rescind, amend or supercede the provisions of the S&A LOC.”Id. 
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the property of the Shoshone and Arapaho Tribes.” Id.  SA LOC §16-8-1(2) further declares, 

“‘[w]ildlife’ means all the wild animals, birds and fish within the Wind River Indian 

Reservation.” Id.   

 The SA LOC also includes regulations regarding how the game code will be 

implemented and interpreted, specifically SA LOC § 16-8-1 states, “[t]he purpose of these 

regulations is to ensure proper wildlife management and protection on the Wind River Indian 

Reservation while concurrently providing the opportunity for tribal members to utilize the 

wildlife resources.” Id. SA LOC’s intent to codify both its laws and regulations within the SA 

LOC confirms its intent to provide concrete or definitive views regarding wildlife management. 

As such, the regulations cannot be modified without using the JBC process to amend the SA 

LOC, regardless if the provision is a statute or regulation to implement the code. 

 The SA LOC embodies the two Tribes’ interests regarding protecting eagles, identifying 

expressly under SA LOC §16-8-6 that the, “following list of species are federally classified as 

endangered or threatened with extinction and are  protected from all hunting, taking or 

harassment on the Reservation: . . . (1) Bald eagle.” Id.  SA LOC §16-8-7 identifies the “species 

of birds and mammals are completely protected from any hunting, trapping, shooting or taking 

on the Reservation: . . . (1) Golden eagle.” Id.  The two Tribes understood and incorporated 

definitions regarding ‘taking’, ‘harass’ and ‘wildlife’, per SA LOC §16-8-2 as follows: 

 
 (16) “Harass” means to chase, shoot at, or in any other manner intentionally disturb 

wildlife.  . . . 

(33) “Take or taking” means pursuing, shooting, shooting at, hunting, netting (including 

placing or setting any net or other capturing device), killing, capturing, snaring or 

trapping wildlife, or attempting any of the foregoing.  . . . 

(37) “Wildlife” means any wild forms of birds and mammals including their nests and 

eggs. 

 Id. 
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Regardless if the SA LOC Title XVI Game Code modeled itself off of the U.S. federal 

regulations, the Tribes, by and through their sovereign authority, adopted this Code as part of the 

SA LOC with intent to apply to and protect the WRIR.  NAT, per its sovereign structure and 

delegated authority to its NABC, approved, consented and enacted the SA LOC, and all language 

contained therein, on September 16, 1987, in a JBC meeting, with five (5) NABC members 

present and five (5) SBC members present, approving the code adoption by an affirmative vote 

of five (5) NABC members and four (4) SBC members (with the SBC Chairman not voting that 

day).22

After twenty-five (25) years of applying and using SA LOC Title XVI Fish & Game 

Code, neither Tribe has made an effort to revise, amend, or otherwise modify its provisions.  

Since enacting the SA LOC, the tribes made modifications to other sections, including modifying 

the SA LOC Title VIII in 2009 to revise the Traffic Code as applicable to the WRIR.

  SA LOC §16-2-3 further specifies, “[a]ny and all resolutions and ordinance of the 

Shoshone and Arapaho Tribe which conflict in any way with the provisions of this Game Code 

are hereby repealed to the extent that they are inconsistent with or conflict with or are contrary to 

the spirit and/or purpose of this Game Code.” Id. 

23

 
   

II. Joint Tribal Law Protects Cultural Practices and Religious/Spiritual Beliefs of Both 
Tribes 

 
The SA LOC is not a verbatim recitation of federal regulations pertaining to fish and 

game, but rather identifies throughout SA LOC Title XVI various references to the cultural 

practices for both Tribes.24

                                                 
22 JBC Resolution No. 6076 Certification. (Attachment B) 

  Both Tribes recognize each other’s Sundance ceremonies and require 

23 EST General Council Resolution No 2008-10019 (Attachment C); JBC Resolution No. 2008-9947 (Attachment B) 
24 SA LOC §16-1-7(1)&(2) Antiquities and Outfitting, state, “(1) . . . [p]ersons coming on the Reservation are 
cautioned that hunting of arrowheads and artifacts is prohibited . . ..”, and “(2) . . . Any person . . . who damage or 
destroy, without specific authority . . ., excavate or appropriate any historic or prehistoric ruin, monument, case or 
other natural curiosity, or object of antiquity or of scientific interest, will be subject to arrest and punishment . . ..” 
Id.; SA LOC §16-4-1(1) Pre-Sundance Season, states, “(1) Enrolled members of the Shoshone and Arapaho Tribes 
who dance in an approved Sundance ceremony may take, or attempt to take, provided they possess the proper 
hunting permit and tags, either one (1) male deer or one (1) male elk. Hunting of does, fawns, cows or calves shall 
be prohibited.  Sundance dancers must be verified by an elder of the Sundance prior to obtaining a permit from the 
Tribes to hunt.  Animals harvested shall be used only in Wind River Indian Reservation Shoshone and Arapaho 
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any Sundancer seeking to hunt before their Sundance to have their respective tribal elder of the 

Sundance verify the hunter’s participation in Sundance.  Sundance is a recognized and protected 

cultural practice and the Tribes afford themselves opportunity to conduct their religious, spiritual 

and cultural practices within the SA LOC.  The Tribes enacted laws per their sovereign authority 

to both protect their cultural practices as well as manage their resources – the Tribes confirm the 

need for a pre-Sundance hunting season while limiting who and what wildlife is eligible to hunt. 

The confusing aspect of NAT’s Amended Complaint is that NAT-approved laws, laws 

that the NABC (the NAT governing body) consented to twenty-five years ago, now violate its 

tribal members’ religious practices, freedoms and rights.  As a sovereign who has authority and 

responsibility to enact laws governing and protecting its tribal members, NAT was or should 

have been aware of its tribal members’ interests when it consented to and approved the SA LOC.  

In the event something changed regarding their religious practices, NAT must go through the 

administrative process to amend the SA LOC.  If SA LOC amendment is not possible, NAT 

could discuss its needs with EST to seek out solutions, such as a tribal aviary or local repository. 

 
III. NAT Seeks Relief That Will Directly Impact EST’s Sovereign Interests  
 
  NAT’s request to amend its Permit to include the WRIR directly impacts EST’s interests 

in governing, managing and protecting its 50% interest in all wildlife within the WRIR.  

Amending the Permit to include the WRIR disregards established tribal processes, especially 

EST General Council interests, whereas an amended Permit allows the NAT to take/kill eagles, 

which are wildlife, on an annual basis, without regard to EST’s 50% right and interest in each 

eagle. EST voted and enacted tribal law, by and through the JBC process, to protect eagles from 

any harassment, taking and especially killing.  NAT seeks permission from the federal 

                                                                                                                                     
Sundance Ceremonies.” Id.; SA LOC §16-8-2(24)&(30) Definitions state, “(24) ‘Pre-Sundance’ means the 
designated period of time before the Sundance ceremony.” and, “(30) ‘Sundance’ means the annual religious 
ceremony approved by the Arapaho and Shoshone Tribal Councils.” Id.; SA LOC §16-8-4(2) Pre-Sundance Deer 
and Elk Season, states, “[t]he Tribes shall establish an open season for male deer and male elk before the Sundance 
ceremony . . . Sundance participants (hunting) must be verified by an elder of the Sundance prior to obtaining a 
permit from the Tribes.  Permittees must report harvest information to the Tribes.” Id.; 
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government to engage in prohibited activity under tribal law, and to circumvent EST’s right to 

protect, manage and govern eagles within the WRIR. 
  

a. EST has a One-Half, Indivisible Interest in Governing, Managing and 
Protecting All Wildlife in the WRIR  

 
  In 1868, the EST negotiated its Treaty of Fort Bridger with the United States regarding 

all of the land and resources currently known as the WRIR.25  After the United States settled the 

NAT on EST lands, EST sought remedy and damages through litigation.26 After the United 

States Supreme Court identified the United states “took” fifty percent (50%) of EST’s interest in 

property for NAT’s benefit (rights to value of land, including timber and mineral resources), the 

tribes recognized their mutual interest in governing joint resources, by an through joint tribal 

decisions and worked through the JBC to manage those joint resources, specifically wildlife.  In 

Northern Arapaho v. Hodel, 808 F.2d 741 (C.A. 10(Wyo.) 1987) the Court identifies as part of 

its record the efforts the Tribes engaged in throughout their history, especially in 1977 through 

1983 where the Tribes discussed enacting a joint game code due to tribal members severe over-

hunting and wildlife depletion.27  The Court identifies the Tribes communicated with each other, 

and discussed both the need and interest in establishing a game code to protect and manage its 

resources.  When the NAT failed to vote on a joint game code by the beginning of 1984, over 

seven (7) years after tribal discussions began, and then only after repeated (almost year-long) 

consultation and request from the EST to BIA to assist in protecting its interests in the wildlife, 

did the BIA respond and establish regulations protecting wildlife when the Tribes could not 

agree.28

 After NAT challenged BIA’s authority to impose regulations without NAT approval, the 

Court in Hodel identified, “[t]he right to hunt on the reservation is held in common by both 

  Again, the request was to protect, not deplete, the wildlife. 

                                                 
25 The Treaty of Fort Bridger (July 3, 1868) included more land later ceded through purchase and identified as the 
Thermopolis and Lander Purchases. 
26 Shoshone Tribe v. United States, 299 U.S. 476, 57 S. Ct. 244 (1937). 
27 Id., at 744. 
28 Id., at 746.  
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tribes, and one tribe cannot claim that right to a point of endangering the resource in derogation 

of the other tribe’s rights.” Id., at 750.  The Court finds: 

 

 [w]hen viewed in light of the trust responsibility and the Shoshone’s specific 

request for regulation, the Treaty along with 25 U.S.C. §§2 and 9 support the 

Secretary’s authority to establish an interim game code on the reservation when 

there exists a risk of extinction or endangerment of the wildlife.  If the facts 

support such a risk, the Secretary may implement reasonable interim measure so 

long as the tribes fail to enact their own game code.  

Id. 

 The Hodel Court specifically identifies that the United States, without imminent risk or 

endangerment, was reluctant to become involved because the Tribes have sovereign and inherent 

authority to enact their own laws.  While the Court rejects the idea that the NAT did not have a 

right to hunt on the WRIR, it confirmed the U.S.’s trust responsibility to the EST, identifying: 

 
 . . .[u]nder the Treaty, the Government has the right upon request of the Shoshone to 

protect the resources guaranteed the Shoshone by treaty from misappropriate by third 

parties.  The Government’s right extends to preventing overuse by the Arapaho of their 

shared right when that overuse endangers the resource and threatens to divest the 

Shoshone of their right.  Because the right to the resource is shared, however, the federal 

regulation . . . must accommodate the rights of both Tribes.  

 

Id.  NAT seeks remedy from this Court that will ignore EST’s interests in half of the wildlife 

(eagles) that it seeks to take/kill; allow the NAT opportunity to circumvent the joint-tribal 

process and promote its own purposes; and establish precedent that NAT’s laws may be 

enforceable over both the Tribes’ mutual and equal interests in shared resources.  NAT seeks to 

do all of these things without involving or consulting the EST regarding its interest in eagles.29

                                                 
29 AR 000657, AR 000851; JBC Meeting minutes with USFW (June 8, 2011).( Attachment D) 
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However, the USFWS current Permit designating the off-reservation take/kill area satisfies both 

Tribes’ interests. 

  In the event Tribal laws or individual Tribe or tribal interests conflict with existing JBC 

resolutions or the SA LOC, the JBC and/or SA LOC are the governing authorities, not the laws 

of the individual Tribe.  NAT disagrees and cites to Northern Arapaho v. State of Wyoming, 

2002 WL 31961497 (D.Wyo. Feb 6, 2002, No. 00-CV00221-J), aff’d 429 F.3d 924 (10th Cir. 

2005) and the Eastern Shoshone v. Northern Arapaho Tribe, 926 F.Supp. 1024 (D. Wyo. 1996) 

to support NAT’s position.  NAT argues an ‘all-or-nothing’ scenario regarding common or 

shared interests, claiming that either both Tribes and all their activities are subject to ‘common 

sovereignty’or no common sovereignty exists at all, and that these two cases support NAT’s “no 

common sovereignty at all” theory.  However, Northern Arapaho v. State of Wyoming involved 

whether the NAT could pursue gaming as a means of economic development, but did not address 

joint resources.  The Court in Northern Arapaho v. State of Wyoming determined that NAT met 

the definition of “tribe”, a prerequisite under the Indian Gaming Regulatory Act, and that 

Wyoming must negotiate with NAT for a gaming compact.  Contrary to NAT’s positions, the 

Court specifically said that finding Wyoming had an obligation to negotiate with NAT, “does not 

decide whether the Arapaho could unilaterally invoke the fruits of such negotiations with the 

Shoshone’s consent or approval.” Id., at 4, FN3.  In fact, NAT’s federally-approved Gaming 

Compact, Article III Operation of Gaming Facilities §(A) Gaming Premises, requires: 

 

. . . If the Tribe desires to establish a gaming facility on Indian Lands (as defined in 

section I.K hereof) held by the United States in trust for the joint benefit of the Northern 

Arapaho and Eastern Shoshone Tribes, the written concurrence of each tribe is a 

necessary condition for use of such Indian lands for a gaming facility. 

Id. 

 Northern Arapaho v. State of Wyoming neither makes a determination regarding 

“common sovereignty” (let alone ‘rejects’ common sovereignty as a whole), nor weighs whether 

the NAT can utilize joint resources for their own purposes based on its unilateral decision-
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making.  When read in conjunction with NAT’s federally-approved procedures outlined in 

NAT’s Gaming Compact for gaming as an economic development enterprise, NAT can conduct 

gaming, but not without land-owner consent.  NAT’s Permit request and relief directly implicate 

EST’s Tribes 50% interest in all wildlife, in every animal, within the WRIR boundaries.  Unlike 

NAT’s arguments,  the Northern Arapaho v. State of Wyoming case and NAT’s subsequent 

Gaming Compact actually affirm EST’s right to determine the use of its resources, and that right 

is supported in federal law, not superseded due to the nature of NAT’s interests.  Unlike gaming, 

managing and protecting wildlife on the WRIR cannot be limited to the Tribes’ independent 

lands, and therefore the wildlife per the SA LOC, belongs to both Tribes equally.  Lastly, SA 

LOC did not and does not prohibit gaming within the WRIR; therefore, each Tribe had and has 

authority to enter into Compacts and conduct gaming operations, on either their respective lands, 

or on joint lands if the Tribes have the other’s approval. 

 In Eastern Shoshone v. Northern Arapaho Tribe, EST sought a temporary restraining 

order to prevent NAT from independently seeking and using federal monies available through 

the Department of Housing and Urban Development (“HUD”) (not EST’s tribal assets) for 

NAT’s separate housing authority created outside the JBC-constructed Housing Authority.  The 

standard of review required a heightened EST burden to show NAT’s activity met the temporary 

restraining order criteria regarding imminent harm or loss, but did not determine the merits of the 

tribal laws or whether NAT had a legal obligation or liability to EST pursuant to the SA LOC 

Title XII Housing Code.  The Court denied EST’s temporary restraining order request for 

grounds including lack of standing and subject matter jurisdiction, but most importantly, because 

of “. . . a failure to show the drastic relief of a temporary restraining order is required to afford 

effective relief in this case.”30

 Eastern Shoshone v. Northern Arapaho does not definitively conclude, as NAT argues, 

that there are no elements of “common sovereignty” between the Tribes.  Rather, the Court 

determined each Tribe had the ability to apply for federal money through HUD and if EST 

 

                                                 
30 Eastern Shoshone v. Northern Arapaho, 926 F.Supp, at 1030. 
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suffered harm, the Court found, “that the alleged irreparable injury is not immediate or 

irreparable and money damages, if necessary, are an adequate remedy.” Id., at 1033.  The EST 

opted not to pursue the matter further regarding damages for operations outside the JBC-formed 

Wind River Housing Authority (WRHA).  In fact, Eastern Shoshone v. Northern Arapaho is 

completely distinguishable because the assets in question belong to HUD, not the Tribes, and the 

Tribes received those monies through an application process – not assets that belong to the 

Tribes and are under the inherent sovereign authority of each Tribe commonly31.  Further, the 

Court identified that it was JBC’s construct, the WRHA, that was akin to or like a joint powers 

board – not the JBC32

  

.  In this case, NAT’s seeks to utilize EST resources for their own 

purposes; if federally allowed, it will create ripe litigation where EST can and will demonstrate 

irreparable and immediate harm where no monetary damages can adequately remedy loss of 

eagles. 

b. EST has a Cultural, Traditional and Spiritual/Religious Interest in its Eagles. 
 

The EST will not engage in a debate to measure one Tribe’s religious practices against 

the other.  EST does not question, challenge or otherwise assert judgment regarding NAT’s 

decision to seek a permit to take/kill eagles, but EST confirms that the eagles located within the 

WRIR are subject to EST’s 50% governmental, cultural, traditional and spiritual/religious 

interests.  NAT promotes that its religious practices are dominant interests over EST’s 50% right 

and interest in every eagle – EST rejects that proposition in its entirety. 

 On two separate occasions the EST met with USFWS, once in the JBC forum with 

NAT33

                                                 
31 Id., at 1027. 

, and the second via a telephone consultation meeting on December 13, 2011 between 

USFWS, the SBC, the EST Office of Attorney General, and EST Tribal Elders.  In the June 8, 

2011 meeting, the Chairman of the Day, SBC Vice-Chairman Wes Martel, identified that there 

must be discussion between the two councils in regard to NAT’s Permit application because it is 

32 Northern Arapaho v. Hodel, 808 F.2d, at 750, discussing wildlife on the WRIR. 
33 JBC Meeting minutes with USFW (June 8, 2011).( Attachment D) 

Case 2:11-cv-00347-ABJ   Document 36   Filed 07/13/12   Page 24 of 30



20 
 

an important issue in regard to both Tribes’ cultural practices and traditions.  The JBC agreed to 

discuss the issue among the respective Tribes, and reschedule a meeting between the JBC, after 

which, the JBC would get back in touch with the USFWS. 

 On December 13, 2011, after EST’s held its public meeting and made unavailing efforts 

to meet with NAT on their Permit issue, EST spoke with USFWS under the level of formal 

consultation.  During the December 13, 2011 meeting, not only did the USFWS hear directly 

from the SBC regarding the Tribe’s position, but EST Elders also spoke and identified that the 

eagles have a significant role in EST culture, in its traditional practices, and in its spiritual and 

religious beliefs.34  During that conference call, the EST government and EST cultural and 

spiritual Elders (not just “certain members of the EST”35 or “some Shoshones” as the NAT 

identify36

 NAT makes an unsubstantiated leap when it concludes that because the Shoshones 

possess or use eagle parts, feathers, bones, or other items, that this means or signifies the 

Shoshones killed an eagle for those items.

), expressed to the USFWS that per Shoshone culture and belief, killing eagles is 

prohibited.  EST Elders spoke about the sacred relationship between the eagles and the Creator, 

and how EST practices do not include or allow for any eagle to be killed.  EST Elders identified 

that historically EST had a method to trap and release eagles in order to harvest only certain 

feathers, but never kill.  EST Elders further explained that the U.S. Repository is a sufficient 

source for feathers.  

37

                                                 
34 AR 000664. 

  NAT ignores or fails to understand that eagle items 

35 NAT Brief pg 12. (Docket 30) 
36 NAT Brief pg 12, FN 16. (Docket 30)  NAT offers flyers from unknown sources, not proliferated or approved by 
the Eastern Shoshone Office of Attorney General (“OAG”), to imply some type of political bias on behalf of the 
OAG.  NAT, however, subsequently ignores that the USFWS and SBC, along with respected Tribal Elders and 
Religious persons within the EST discussed the eagle’s significance within Shoshone culture, tradition, and 
religion/spiritual beliefs. AR 000183-000186. The Administrative Record does show that EST held a public meeting 
within a short time after its first and only meeting with the USFWS on June 8, 2011 in a JBC session.  This public 
meeting identifies EST’s efforts to follow through with its representations in the JBC session, to consult its Tribal 
members, to conduct discussions, and to try to meet again with the JBC in order to form an opinion or decision for 
USFWS. The flyer regarding the Public Meeting identifies the meeting is sponsored by both the SBC and OAG, 
unlike the NAT’s representations. AR 000187. 
37 NAT Memorandum in Support of Plaintiff’s Motion for Judgment on the Pleadings, P.12. (Docket 30) 
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used in Shoshone Sundances or other religious, traditional and cultural practices may be handed 

down, acquired from an eagle after its death (not in an act of ‘taking’ for the bones, or feathers), 

were received from the U.S. Repository, were gifts, or were received through ceremonial 

practices.  NAT challenges EST’s traditional, cultural and religious/spiritual interests without 

discussing this issue with the current EST government or EST Elders, and makes serious, 

unsubstantiated claims regarding the EST practices and relationship with eagles.  There is no 

argument or fact to support that NAT’s interest in taking/killing eagles on the WRIR are 

somehow superior over EST’s interests; yet NAT seeks an expanded Permit to do exactly that. 

 

c. Joint Tribal Laws Do Not Violate NAT’s Religious Freedom 

NAT argues that denying an expanded Permit take/kill area violates the U.S. 

Constitution, free exercise and establishment clause, and other governing federal laws including 

Religious Freedom and Restoration Act38

                                                 
38 42 U.S.C. §§ 2000bb to §2000bb-4 

.  NAT also claims that tribal laws violate NAT’s rights 

regarding its religious freedoms as justification for expanding the Permit take/kill area, and that 

the Courts must provide remedy with an expanded Permit take/kill area.  While EST could use 

all NAT’s arguments against NAT and in favor of protecting EST’s 50% interest in eagles within 

the WRIR, EST clarifies that jointly-enacted Tribal laws governing and managing its wildlife are 

neither subordinate laws nor laws that violate the Indian Civil Rights Act.  NAT received the 

Permit, not as an individual but a government entity; therefore, NAT argues that its Tribal 

government has “civil rights” pursuant to the Indian Civil Rights Act 25 U.S.C. §1302 (“ICRA”) 

and SA LOC §14-13-4, a provision contained within the Chapter “Disclosure of Information” 

under SA LOC Title IV, Code of Civil Procedure.  SA LOC §14-13-4, in regard to disclosure of 

information, states that it is a ‘policy’ of the Tribes to protect individual rights in their privacy, 

and in the safeguards afforded to individuals by the U.S. Constitution and ICRA. Id.  Nothing in 

that SA LOC provision adopts, conveys or otherwise establishes enforceable rights to a Tribal 

government, and nothing in that provision or ICRA creates a federal cause of action or federal 

Case 2:11-cv-00347-ABJ   Document 36   Filed 07/13/12   Page 26 of 30



22 
 

jurisdiction to determine whether the Tribes, as a policy, afforded or conveyed rights to either 

Tribe per the U.S. Constitution or ICRA. See, Santa Clara Pueblo v. Martinez , 436 US 49 

(1978). 

 Further, Congress’s intent in enacting ICRA was not to undermine tribal self-governance, 

but as a means to promote both the rights of the individual as well as the tribal government. Id., 

at 62.39

 SA LOC §14-16-3 establishes procedural rights under the context of loss of physical 

liberty due to serious mental illness, and speaks more directly to rights afforded to individuals 

(not Tribes), regarding to due process.  Nothing in that provision conveys or establishes a federal 

cause of action or jurisdiction for alleged ICRA violations against free exercise. 

 While ICRA provides a heightened federal interest and remedy when an individual’s 

physical liberty is at issue, ICRA conversely provides a diminished federal interest when tribes 

enact their own governing laws for such things like wildlife preservation, protection and tribal 

religious purposes. Id. 

While the Tribal Court is the appropriate forum to adjudicate enforceability of tribal laws, 

NAT member Winslow Friday (to whom NAT relies heavily on the federal record in his criminal 

case to identify and support its religious freedoms arguments), had his opportunity to bring all 

arguments before the Shoshone and Arapaho Tribal Court for interpretation.  After the 

substantial amount of time, money and effort both Mr. Friday and the NAT spent in the federal 

court process arguing support for NAT and its tribal members’ religious freedoms, the Shoshone 

and Arapaho Tribal Court accepted and entered Mr. Winslow’s guilty plea, along with a factual 

recitation in open Court, imposed a $2,500.00 fine and suspended Mr. Winslow’s hunting right 

for a year, pursuant to SA LOC §16-8-6(1), §16-8-10(1)&(3) 40

                                                 
39 See also Means v. Wilson 383 F.Supp. 378 (D.S.D. 1974), aff’d in part, rev’d in part on other grounds, 533 F.2d 
833 (8th Cir.(S.D.)1975), cert. denied, 424 U.S. 958 (1976); see also, Kristen A Carpenter, Individual Religious 
Freedoms in American Indian Tribal Constitutional Law, in THE INDIAN CIVIL RIGHTS ACT AT FORTY 159, 167(K. 
Carpenter et al. eds., UCLA American Indian Studies Center 2012). 

.  Without challenge to the SA 

LOC’s enforceability, the Tribal Court identified the governing SA LOC provisions and imposed 

sanction against Mr. Friday for killing an eagle within the WRIR.  

40 Shoshone and Arapaho Tribes v. Winslow Friday, Shoshone and Arapaho Tribal Court, Case No. CR-09-2169 
(Dec. 22, 2009). (Attachment F)  
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NAT and EST agree that neither Tribe can unilaterally enact laws that govern the other 

Tribe.  EST did not unilaterally enact the SA LOC, and is not advancing its own Shoshone-

enacted resolutions, laws or ordinances as governing the NAT, or violating NAT’s rights or their 

tribal members’ rights.   Conversely, NAT promotes its Title 13 Religious Freedom ordinance as 

governing law that not only amends the SA LOC, but controls the EST’s 50% interest in eagles 

within the Reservation.  Because the jointly-enacted SA LOC is not just Shoshone law, and 

because neither Tribe can unilaterally enact laws (per NAT’s own argument and admission), 

NAT’s unilateral ordinances that claim to supersede, correct or “solve” NAT’s issues with the 

SA LOC, by the same argument,  have no binding effect on the EST, EST’s assets, or other. 

 

IV. USFWS Current Permit Satisfies NAT Religious Request 

NAT’s received a Permit that promotes the exercise of their religion.  EST does not 

challenge NAT’s application, receipt or representations made supporting its interest in a Permit.  

EST objects that NAT seeks to utilize its Permit against EST interests. 

 

a. EST Supports NAT’s Sovereign Ability to Seek Permit for Religious Purposes 
 
   Contrary to NAT positions and arguments, EST does not believe in an absolute “common 

sovereignty” argument regarding all facets of each Tribe’s government, but rather only to those 

areas and issues where each Tribe has a 50% interest at stake, which includes a number of issues 

pertaining to the WRIR resources and land.  EST did not assert a “common sovereign” argument 

regarding NAT’s gaming compact litigation, however EST asserts its 50% interest in jointly-held 

land prohibits NAT’s unilaterally use of joint land, for any purpose, without EST consent. 

 When USFWS first notified EST on or around January 2010 that NAT submitted an 

application to take/kill eagles, EST did not object to the NAT filing an application, or argue the 

NAT could not apply due to absolute “common sovereign” principles – however, EST did and 

does object to NAT seeking to use eagles within the WRIR to satisfy its needs, without EST’s 

concurrence and formal approval.  In this case, the SA LOC prohibits taking eagles, therefore 
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EST is without legal authority to consent and give landowner approval because the people 

(including the EST General Council) have not amended the SA LOC; pursuant to the SA LOC, 

NAT is also without legal authority to seek landowner permission to harass, take or otherwise 

kill eagles on the WRIR as long as the SA LOC provisions stand.  NAT divested itself of that 

authority to seek to take/kill eagles on the WRIR when it passed the SA LOC; again, rather than 

use the process to amend that decision, NAT seeks a ‘way around’ its own law and a ‘way 

around’ any discussion with the EST. 
  

b. NAT Provides No Justifiable Reason to Take/Kill Eagles on the WRIR 
 

Until March 2, 2005, when NAT tribal member Winslow Friday shot and killed an eagle 

on the WRIR, NAT made no previous effort to amend the governing WRIR laws regarding 

“taking” eagles.  Further, NAT to date has made no effort to amend the governing WRIR laws 

regarding wildlife to discuss religious taking.  Rather, NAT promoted and exclusively focused 

on how it can utilize joint wildlife for its own interests.  In all documents identified, both through 

the Administrative Record in this matter, as well as the litigation documents, pleadings, 

testimony, and other statements presented to the Courts in U.S. v. Friday41, or referred to through 

the eagle permit process, there is no support, reason or other justification provided to 

demonstrate any religious significance tying NAT’s permit to the WRIR.42

The Shoshone Reservation or WRIR was and is within the EST’s ancestral lands, where 

petroglyphs, burial sites, hunting grounds and other sacred areas and objects exist relating to 

EST’s cultural, traditional and religious/spiritual beliefs.  The NAT do not have the same tie to 

these lands, but rather their ancestral lands include modern-day Colorado, Oklahoma, Nebraska, 

Kansas, and parts of South Dakota, Eastern Wyoming, Montana and Northern New Mexico.  

  NAT cites and refers 

to the Friday case, pleadings, briefs and evidence as support for its need to take/kill an eagle on 

WRIR, but no specific references exist within that record to substantiate or support NAT’s claim. 

                                                 
41 United States v. Friday, 525 F.3d 938 (10th Cir. 2008) 
42 AR 000601, NAT’s claim regarding ceremonial condition “clean” does not identify or justify a take/kill on the 
WRIR, let alone identify a religious need to trap or kill an eagle as part of the ceremonial practice. 
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Because of this fact, there is historically less religious significance between the NAT and the 

WRIR that would support or justify an eagle “take/kill” on the WRIR, rather than the significant 

EST’s cultural, spiritual and traditional interests in protecting the eagles in this region.  

 

CONCLUSION 

NAT arguments pose a false game of absolutes – either the federal government agrees 

with the NAT, or the federal government is wrong; or, that here is either absolute common 

sovereignty or none at all.  Those scenarios misconstrue the WRIR’s complex legal structure, 

and ignore the EST’s religious, cultural, traditional and governmental interest in 50% of every 

eagle within the WRIR boundaries.  EST will have serious impacts if a Permit take/kill area 

includes the WRIR. 

For the foregoing reasons, the Court should affirm the NAT Permit in its current form, 

and deny NAT’s request to expand the Permit’s “take/kill” area to include the WRIR. 

 

RESPECTFULLY SUBMITTED this 13th day of July, 2012. 

 

/s/Kimberly D. Varilek     
Kimberly D. Varilek, # 6-4354 
Eastern Shoshone Tribe Office of Attorney General 
P.O. Box 538 
Fort Washakie, WY 82520 
(307) 335-8249 
kvarilekesag@gmail.com 

     Attorney for Amicus Curiae 
     Eastern Shoshone Tribe. 
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the Clerk of the Court using the CM/ECF system which will send notification of such filing to all 

parties in this matter who are registered with the Court’s CM/ECF filing system. 

                                                                              /s/ Kimberly D. Varilek                   
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