
IN THE UNITED STATES DISTRICT COURT  

FOR THE DISTRICT OF COLORADO 

 

Civil Action No. 1:12-cv-01275-JLK 

 

DINÉ CITIZENS AGAINST RUINING OUR ENVIRONMENT, et al.,  

          

 Plaintiffs,    

       

v.           

  

KENNETH SALAZAR, et al.,    

 

 Defendants, and 

 

BHP NAVAJO COAL COMPANY, 

 

 Defendant—Intervenor. 

______________________________________________________________________________ 

 

THE NAVAJO NATION’S REPLY TO PLAINTIFFS’ RESPONSE IN OPPOSITION TO 

THE NAVAJO NATION’S MOTION TO DISMISS 

______________________________________________________________________________ 

 

BACKGROUND 

On August 24, 2012, the Navajo Nation (“Nation”) filed its Limited Motion to Intervene 

and Motion to Dismiss, with eleven (11) supporting declarations. ECF Nos. 22, 22-1–22-10, 23 

(collectively, the “Nation’s Motion”). That same day, this Court granted the BHP Navajo Coal 

Company’s (“BNCC”) intervention in this action. This intervention “is not, however, without 

limitation.” Diné Citizens Against Ruining Our Environment, et al. v. Salazar, et al., No. 1:12-

cv-01275-JLK, slip op. at 2 (D. Colo. Aug. 24, 2012) (order granting intervention), ECF No. 18. 

The BNCC “may file separate motions, responsive filings, or briefs only to raise arguments or 

issues Defendants decline to raise in their filings. Those arguments must be limited to the claims 

raised by the original parties . . . .” Id. 
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This Court then issued a Minute Order stating: “Plaintiffs shall file a response either 

opposing or acquiescing to [the Nation’s] motions as set forth in [22] no later than October 1, 

2012, by Judge John L. Kane on 9/10/12.” ECF No. 24. On September 27, 2012, Plaintiffs’—

Diné Citizens Against Ruining Our Environment, San Juan Citizens Alliance, Sierra Club, 

Center for Biological Diversity, and Amigos Bravos—filed their Response in Opposition to the 

Navajo Nation’s Motion to Dismiss, with three supporting declarations and an attachment. ECF 

Nos. 25, 25-1–25-4 (collectively, the “Response”). However, Plaintiffs acquiesced and accepted 

that the Nation’s limited intervention in this case pursuant to Rule 24(a) to move for dismissal is 

appropriate. Thus, this Reply addresses Plaintiffs’ Response to the Nation’s Motion to Dismiss. 

ARGUMENT 

Plaintiffs’ Response makes three primary assertions: (1) Manygoats v. Kleppe
1
 and Diné 

C.A.R.E., et al. v. Klein, et al. (“Klein”)
2
 control this action, ECF No. 25 at 5-8; (2) Republic of 

the Philippines v. Pimentel (“Pimentel”)
3
 is not applicable nor controlling here, Id. at 9-14; and 

(3) the public interest exception justifies permitting this action to proceed, Id. at 26-29. This 

Reply refutes Plaintiffs’ assertions, and reifies the demonstration in the Nation’s Motion that 

dismissal is appropriate.   

I. Manygoats is Obsolete and Inapplicable to this Action’s Rule 19(b) Analysis. 

Although Manygoats’ Rule 19(a) analysis may still be relevant, its Rule 19(b) analysis 

violates Pimentel’s three requirements. In Pimentel, the Supreme Court made clear: (1) sovereign 

                            
1
 558 F.2d 556 (10th Cir. 1977). 

 
2
 676 F.Supp.2d 1198 (D. Colo. 2009). Although Plaintiffs cite Diné C.A.R.E., et al. v. Klein, et al., 747 F.Supp.2d 

1234 (D. Colo. 2010), ECF No. 25 at 5, it is the 2009 Klein opinion that addresses Rule 19. 676 F.Supp.2d at 1215. 

  
3
 553 U.S. 851 (2008). 
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status and sovereign immunity must be given cardinal weight in the Rule 19 analysis, 553 U.S. at 

865-66; (2) the potential prejudice to a sovereign’s interests must be prominently factored into 

the Rule 19 analysis, Id. at 868-69; and (3) an analysis of the merits underlying an action or an 

absent sovereign’s claimed interests is prohibited in the Rule 19 analysis. Id. at 864, 867-68. 

Manygoats violates these three requirements, and is therefore obsolete and inapplicable here.  

A. Manygoats violates Pimentel’s first requirement.  

Pimentel makes clear that when the claimed interests of an absent sovereign are not 

frivolous, a court’s failure to give the absent party’s sovereign status and sovereign immunity 

from suit cardinal weight in its Rule 19(b) analysis is reversible error. Id. at 865-66. The 

Manygoats court concluded that the Nation’s interests were not frivolous, when it determined 

that the Nation was a necessary party to the case pursuant to Rule 19(a). 558 F.2d at 558. 

However, the Manygoats opinion does not even suggest that the court gave the Nation’s 

sovereign status and sovereign immunity from suit cardinal weight in its Rule 19(b) analysis. 

Rather, the Manygoats court only gave these key factors equal weight—if that—to the other 

factors. Id. at 558-59. Although permissible in 1977, after Pimentel, Manygoats’ giving equal 

weight to sovereign status and sovereign immunity as other factors in the Rule19(b) analysis is 

reversible error. Accordingly, Manygoats violates Pimentel’s first requirement, and is obsolete. 

B. Manygoats also violates Pimentel’s second requirement.  

A court’s failure to prominently factor the potential prejudice to an absent sovereign’s 

interests in the Rule 19(b) analysis is reversible error. Pimentel, 553 U.S. at 868. Allowing an 

action to proceed in the absence of a sovereign whose claimed interests are not frivolous 

illustrates a court’s ignoring the potential prejudice to those same interests. Id. at 869. The 

Case 1:12-cv-01275-JLK   Document 26   Filed 10/11/12   USDC Colorado   Page 3 of 17



4 
 

Manygoats court did not prominently factor the potential prejudice to the Nation’s interests in its 

Rule 19(b) analysis. Instead, despite having determined that the Nation’s interests were not 

frivolous, the court allowed the case to proceed. Manygoats, 558 F.2d at 558-60. The court then 

analyzed the underlying merits of the case. Id. Thus, Manygoats violates Pimentel’s second 

requirement, and is obsolete and inapplicable here.  

C. Manygoats also violates Pimentel’s third requirement.  

It is reversible error for a court to address the merits of an absent sovereign’s claimed 

interests in its Rule 19(b) analysis. Pimentel, 553 U.S. at 864, 867-68. Once a court recognizes 

that an absent sovereign’s claimed interests are not frivolous, to proceed with its analysis is, in 

essence, to address the merits of those claimed interests. Id. As the Supreme Court stated:  

[t]he court in effect decided the merits of the [absent sovereign’s claimed 

interests.] Once it was recognized that those claims were not frivolous, it was 

error for the Court of Appeals to address them on their merits when the required 

entities had been granted sovereign immunity. The court's consideration of the 

merits was itself an infringement on foreign sovereign immunity * * * Here, [] it 

was improper to issue a definitive holding regarding a nonfrivolous, substantive 

claim made by an absent, required entity that was entitled by its sovereign status 

to immunity from suit. 

 

Id. at 864,868. The Manygoats court did just what the Supreme Court held was error in Pimentel.  

The Manygoats court concluded that the Nation’s interests were not frivolous, and 

determined that the Nation was a necessary party for Rule 19(a). 558 F.2d at 558. But then the 

Manygoats court continued, and analyzed the underlying merits of a newly approved mining 

exploration agreement, and an Environment Impact Statement (“EIS”) that was necessary for 

compliance with the National Environmental Protection Act (“NEPA”), 42 U.S.C. § 4321 et seq. 

558 at 559-60. The Manygoats court’s proceeding with its analysis, rather than considering the 

potential prejudice to the Nation’s interests related to the case, and despite having recognized the 
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Nation’s interests were not frivolous, makes Manygoats inconsistent with Pimentel. Manygoats, 

therefore, violates all three of Pimentel’s requirements. Accordingly, Manygoats is obsolete and 

inapplicable to this action’s Rule 19(b) analysis. 

D. However, this action is otherwise readily distinguishable from Manygoats.  

In Manygoats, unlike the current action, the United States—not the Nation—moved for 

dismissal pursuant to Rule 19, without the same kind of substantial, detailed evidence as the 

Nation itself has provided here. Also unlike Manygoats, where plaintiffs were seeking to enjoin 

performance of a newly entered and approved agreement for mining exploration, 558 F.2d at 

557-58, the Nation has a long-existing lease agreement that is threatened by this action’s 

disposition. Unlike an agreement for exploration that the Nation had not yet realized value from, 

Id., the Nation’s lease here has provided for continuous mining and realization of value since 

1957. E.g., ECF No. 22 at 7. Furthermore, unlike mere exploration, the Nation’s benefits 

attendant to the lease and mining operations here are stable, consistent, and predictable. The 

Nation can confidently project the value it will derive from its vested property and contract rights 

threatened by this action’s disposition. Id. at 19.  

Importantly, unlike an agreement for exploration, the lease here is both a contract and 

conveyance of possessory interests in land,
4
 with two kinds of rights: (1) property rights (e.g., the 

right to receive rents and royalties, and the reversionary right in the leasehold); and (2) contract 

rights (e.g., the right to sue for breach and damages). Thus, the lease here is unlike the 

exploration agreement in Manygoats. Accordingly, whether this Court departs from Manygoats 

                            
4
 E.g., Jicarilla Apache Tribe v. Hodel, 821 F.2d 537, 540 (10th Cir. 1987); Tewa Tesuque v. Morton, 498 F.2d 240, 

242-43 (10th Cir. 1974); Kescoli, 101 F.3d at 1311-12; Lomayaktewa v. Hathaway, 520 F.2d 1324, 1325-27 (9th 

Cir. 1975); P.S.G. Ltd. Partnership v. August Income/Growth Fund VII, 115 N.M. 579, 582, 855 P.2d 1043, 1046 

(1993); MILTON FRIEDMAN & PATRICK RANDOLPH, JR., FRIEDMAN ON LEASES § 1:2.2 (West, Westlaw through 

2012); 15 WILLISTON ON CONTRACTS § 44:42 (Westlaw); 17 WILLISTON ON CONTRACTS § 50:57 (Westlaw). 
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or distinguishes the case from this action, Manygoats is an antiquated opinion that violates 

Pimentel; and its Rule 19(b) analysis is obsolete and inapplicable here. 

E. Nor does Klein apply here in the manner Plaintiffs assert it does.  

The Klein opinion’s Rule 19(b) analysis relied almost entirely on Manygoats, 676 

F.Supp.2d at 1215-17, and did not even mention Pimentel. As demonstrated above and in the 

Nation’ Motion, ECF No. 22 at 5-6, 29, Manygoats’ Rule 19(b) analysis is defective and 

obsolete. It follows then that Klein’s Rule 19(b) analysis is also defective and inapplicable here. 

Furthermore, like Plaintiffs’ erroneous assertions, e.g., ECF No. 25 at 3, 25 (asserting the United 

States is “the sole authority” for “assuring compliance with [NEPA]” and conducting “NEPA 

analyses on Indian lands”); Klein’s conclusion that the Nation “plays no role in OSM's 

permitting decisions or related NEPA review except that of commentator,” 676 F.Supp.2d at 

1217, is manifestly incorrect. As evidenced by the Nation’s Motion and eleven (11) supporting 

declarations, ECF Nos. 22, 22-1—22-10, 23; the Nation regulates its lands.
5
 

For instance, the declaration of Alan Downer (as referenced at the third page of the 

Nation’s Motion) very specifically demonstrates that the Nation is the primary regulator for 

federal law. Alan Downer is a Navajo Nation employee, and he is the approval authority for 

Section 106 of the National Historic Preservation Act (“NHPA”),
6
 which must be satisfied for all 

NEPA authorizations. Most basically, this means that a mining company cannot comply with 

NEPA and operate on the Nation, unless the Nation’s official, Alan Downer, issues a Section 106 

                            
5
 See also, e.g., 25 C.F.R. § 211.1(d) (“Nothing in the regulations in this part is intended to prevent Indian tribes 

from exercising their lawful governmental authority to regulate the conduct of persons, businesses, operations or 

mining within their territorial jurisdiction”). 

 
6
 16 U.S.C. § 470 et seq.; see also 36 C.F.R. Part 800, and 40 C.F.R. §§ 1502.25, 1508.27. 
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permit. Downer Decl. ¶¶ 4-8. Thus, contrary to Plaintiffs’ mischaracterizations and Klein’s 

conclusion, the Nation is not just a regulatory spectator or commentator here.  

Additionally, the United States dropped its appeal in Klein, which led the Tenth Circuit to 

dismiss the case, and the Rule 19(b) issue was not addressed. No. 11-1004, slip op. at 3-5 (10th 

Cir. Aug. 26, 2011). However, the Tenth Circuit did not foreclose issues (e.g., Rule 19) from 

being raised again. Id. at 5. Thus, Plaintiffs’ law of the case assertion, ECF No. 25 at 5-7, fails. 

Furthermore, in Klein, unlike here, the United States—not the Nation—asserted Rule 19. 

Moreover, unlike this action, the United States presented “no evidence” and “scant evidence” on 

this issue, and essentially failed to meet its burden of production. 676 F.Supp.2d at 1215; Citizen 

Band Potawatomi Indian Tribe v. Collier, 17 F.3d 1292, 1293 (10th Cir. 1994). Here, unlike 

Klein, the Nation has produced substantial, detailed evidence with its Motion and declarations. 

Thus, like Manygoats’ Rule 19(b) analysis, Klein’s Rule 19(b) analysis is not applicable here. 

II. Pimentel is Applicable, Controls, and Directs Dismissal of This Action. 

As in Ctr. for Biological Diversity, et al. v. Pizarchik, et al., No. 1:11-243-REB-CBS, 

2012 WL 872622, at *1-*7 (D. Colo. Mar. 14, 2012), the Nation’s Motion thoroughly 

demonstrates Pimentel’s application to this action. ECF No. 22 at 23-29. Despite this, Plaintiffs 

assert Pimentel is inapposite, because Pimentel concerned a foreign sovereign, rather than a 

tribal sovereign. ECF No. 22 at 11-14. But “‘[l]ike foreign sovereign immunity, tribal immunity 

is a matter of purely federal law.’” Contour Spa at the Hardrock, Inc. v. Seminole Tribe of 

Florida, No. 11-11997, 2012 WL 3740402, at *6 (11th Cir. Aug. 30, 2012) (quoting Kiowa Tribe 

of Okla. v. Manufacturing Techs., Inc., 523 U.S. 751, 759 (1998)). Indeed, “tribal immunity is in 

many respects more analogous to foreign sovereign immunity than [for instance] state Eleventh 
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Amendment immunity . . . [and] the similarities between foreign sovereign immunity and tribal 

sovereign immunity are [] considerable.” Id. Similar to tribal sovereign immunity, which “is a 

matter of purely federal law, Id., foreign sovereign immunity is a privilege “codified by federal 

statute.” Pimentel, 553 U.S. at 865. Thus, Pimentel is applicable in the tribal sovereign immunity 

context.
7
 Accordingly, as the Nation’s Motion demonstrates, ECF No. 22 at 22-29, applying 

Pimentel here directs this action’s dismissal.    

Additionally, Congress exercises plenary power over tribal sovereigns with its other 

functions, e.g., South Dakota v. Yankton Sioux Tribe, 522 U.S. 329, 343, 351 (1998); and 

concurrently oversees NEPA, and makes and amends the Federal Rules of Civil Procedure 

pursuant to the Rules Enabling Act, 28 U.S.C. § 2071 et seq. (2012). In enacting and amending 

the laws and the Rule 19, Congress has not waived tribal sovereign immunity for purposes of 

allowing actions to proceed. Thus, like federal laws that extend immunity from suit to foreign 

sovereigns, Congress’ exercise of multiple functions—namely rulemaking—without waiving 

tribal immunity makes tribal sovereign immunity analogous to foreign sovereign immunity. See 

Contour Spa at the Hardrock, 2012 WL 3740402, at *6-*7 (comparing and analogizing foreign 

sovereign immunity and tribal sovereign immunity). Accordingly, Pimentel is applicable here.  

Also consistent with Pimentel, a court’s dismissal of a case is appropriate when the 

interests of an absent tribal, state, or territorial sovereign is threatened by an action’s disposition. 

E.g., Navajo Tribe of Indians v. State of New Mexico, 809 F.2d 1455, 1473 (10th Cir. 1987) 

(dismissal for failure to join the United States); Southwest Ctr. for Biological Diversity v. United 

                            
7
 See also Pizarchik, 2012 WL 872622, at *3-*7 (applying Pimentel in tribal sovereign immunity context; 

dismissing action pursuant to Rule 19); Northern Arapaho Tribe v. Harnsberger, 660 F.Supp.2d 1264, 1278-85 (D. 

Wyo. 2009) (same); United Keetoowah Band of Cherokee Indians in Oklahoma v. Kempthorne, 630 F.Supp.2d 

1296, 1303-05 (E.D. Okla. 2009) (same). 
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States Bureau of Reclamation, 143 F.3d 515, 519-522 (9th Cir. 1998) (same concerning state; 

affirming denial of motion as moot); Fitzgerald v. Unidentified Wrecked & Abandoned Vessel, 

866 F.2d 16, 17-18 (1st Cir. 1989) (same concerning Puerto Rico), overruled on other grounds, 

California v. Deep Sea Research, Inc., 523 U.S. 491, 501-09 (1998). Thus, dismissal for want of 

an absent sovereign is not an anomaly; Pimentel is properly applied here, and dismissing this 

action pursuant to the rule of Pimentel is consistent with the results of cases where the claimed 

interests of an absent foreign state, the United States, a state, or a territory have been threatened 

by the disposition of an action. Application of Pimentel directs dismissal of this action.  

III. The Public Interest Exception is Not Applicable Here. 

The public interest exception does not apply where: (1) Indian lands are at issue; (2) an 

exceptionally large number of parties do not need to be joined; or (3) absent tribes’ interests 

related to contracts/leases may be adversely impacted by an action’s disposition. Am. Greyhound 

Racing, Inc. v. Hull, 305 F.3d 1015, 1025-27 (9th Cir. 2002); Kescoli v. Babbitt, 101 F.3d 1304, 

1311-12 (9th Cir. 1996); Shermoen v. United States, 982 F.2d 1312, 1319 (9th Cir. 1992); see 

also Jicarilla, 821 F.2d at 540 (not applying exception); Tewa Tesuque, 498 F.2d at 243 (same). 

Conversely, The exception does not apply to an action, unless two criteria are both met: (1) the 

litigation presents a minimal or even non-existent threat of injury to the absent sovereign’s 

interests, and (2) the litigation transcends private interests and seeks to vindicate truly public 

rights. Am. Greyhound, 305 F.3d at 1025-26; Shermoen, 982 F.2d at 1319 Conner v. Burford, 

848 F.2d 1441, 1460 (9th Cir. 1988); see also Nat’l Licorice Co. v. NLRB, 309 U.S. 350, 363 

(1940) (creating exception). The exception does not apply in circumstances such as this action. 
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Like Kescoli and Shermoen, Indian lands are at issue here, rather than the federal lands 

that were at issue in Conner. Unlike Conner and Nat’l Licorice, but like Am. Greyhound, 

Kescoli, and Shermoen, an exceptionally large number of parties do not need to be joined here. 

Furthermore, like Am. Greyhound, Kescoli, and Shermoen, the Nation’s lease (which is contract 

and conveyance, supra note 4) rights and benefits are threatened by disposition of this action. 

Plaintiffs’ proffered authorities are inapposite here, and the exception does not apply.  

A. Conner is inapposite here. 

In Conner, after having exhausted their administrative remedies, NGOs sued the federal 

government to challenge the sale of more than 700 oil and gas leases in two national forests 

without an EIS. Two years after the suit was filed, and the district court had entered judgment for 

the NGOs; a number of the lessees intervened, and moved the Ninth Circuit Court of Appeals to 

vacate, reconsider, or amend district court’s judgment. Connor, 848 F.2d at 1443-46. The group 

of lessees argued that the district court had wrongfully allowed the suit to proceed to judgment, 

because all of the parties holding the more than 700 leases across the two national forests were 

necessary and indispensable parties the court had failed to join. They argued that the Ninth 

Circuit, therefore, could not let the judgment stand. Id. at 1458-59. Relying on Nat’l Licorice, the 

Ninth Circuit applied the exception, and denied the group of lessees’ requests. Id. at 1459. 

Unlike Conner, this action concerns the Nation’s Reservation lands, which are Indian 

lands, rather than the federal lands at issue in Conner. Furthermore, Conner involved the claimed 

interests of numerous private parties as federal lessees. Conner did not concern an absent 

sovereign. However, the Nation is a sovereign, and the lessor of its lands. Furthermore, Conner 
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involved over 700 brand-new leases of federal lands, across two national forests. However, the 

Nation leases one contiguous piece of land to one party—BNCC—as it has done since 1957.
8
 

Additionally, in Conner, the group of lessees intervened at the appellate level more than 

two years after the suit had been filed to challenge a district court’s final judgment. This had 

occurred in Conner after the NGOs had exhausted their administrative appeals. However, in this 

action, Plaintiffs skipped their administrative appeals, and filed suit on May 15, 2012. The 

Nation filed its Motion just over three months later, on August 24. This was thirty-two days after 

the United States had filed its Answer, on the same day BNCC was granted intervention here.  

Conner presented a minimal threat of injury to absent private parties’ interests and met 

the exception’s first criterion, because the strength of the claimed interests was minimal. 

Moreover, the NGOs’ vindication of truly public rights occurred because they challenged over 

700 new leases of federal lands to private parties across two national forests. However, the land 

status, history, Nation’s interests as an absent sovereign, roles and constellation of the parties, 

and the timing of this action make Conner and the exception inapposite here. 

B. This action is also very different from Nat’l Licorice.  

In Nat’l Licorice, the National Labor Relations Board (“NLRB”) took affirmative 

remedial action against the National Licorice Company (“Company”) in an administrative 

proceeding to enforce the National Labor Relations Act (“NLRA”), 29 U.S.C. § 151 et seq. 

Pursuant to this proceeding, the NLRB determined that the National Licorice Company’s 

contracting with its employees constituted an unfair labor practice and violated the NLRA. The 

NLRB’s determination essentially rendered the contracts invalid. 

                            
8
 With this, the Nation has collected taxes and royalties for decades pursuant to the lease agreement with BNCC. 
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The National Licorice Company brought suit against the NLRB, and asked the federal 

court to vacate the NLRB’s determination for failure to join the employees in the administrative 

proceeding. The National Licorice Company argued that the NLRA’s invalidation of the 

employment contracts injured its employees without their interests being adequately represented 

in the proceeding. According to the Company, the employees’ loss of contract rights and benefits 

in their absence justified vacating the NLRA’s determination. Nat’l Licorice, 309 U.S. at 352-60. 

The Supreme Court rejected the National Licorice Company’s contention; and held that 

the NLRB did not need to join the employees to properly bring its affirmative remedial action 

against the Company in an administrative proceeding, and then determine that the contracts 

violated the NLRA. Id. at 361. The Court’s decision was based on the rationale that the 

employment “contracts were the fruits of unfair labor practices . . . and were a continuing means 

of thwarting the policy of the [NLRA,]” which made the contracts “appropriate subjects for the 

affirmative remedial action of the [NLRB pursuant to the NLRA.]” Id. The Court’s decision was 

firmly based on the NLRB’s vindicating public rights through its affirmative remedial action 

against the Company pursuant to the NLRA to invalidate contracts with its employees that 

violated the law. Id. at 361, 364-69. The facts of Nat’l Licorice are very different from this 

action, and the exception is inapposite here.  

Here, unlike Nat’l Licorice, the United States has not brought affirmative remedial action 

against the Nation (nor anyone else, for that matter). Nor are Plaintiffs (or anyone else) 

challenging the United States’ determination made after an affirmative remedial action and an 

administrative proceeding against any party. Again, Plaintiffs skipped their otherwise available 

administrative remedies (and the United States has not acted against BNCC). Importantly, unlike 
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Nat’l Licorice, where the Company’s violation of the NLRA was the basis for NLRB action and 

the Court’s application of the exception; here, no one has even suggested that the Nation’s 

contract rights and attendant benefits from its lease with BNCC were created through the 

violation of any law or public policy. 

Also unlike Nat’l Licorice (and contrary to Plaintiffs’ mischaracterizations, ECF No. 25 

at 14-20), the Nation is not merely some corporation that faces its newly-executed private 

contracts being invalidated for violating the law. Instead, the Nation is a sovereign that maintains 

a lawful and valid lease agreement with BNCC, which has existed since 1957. Unlike a contract, 

two kinds of rights exist with this lease: (1) property rights (e.g., the right to receive rents and 

royalties, and the reversionary right in the leasehold); and (2) contract rights (e.g., the right to sue 

for breach, and the availability of consequential damages). This is because the lease is both a 

contract and conveyance of possessory interests in land. E.g., Jicarilla, Tewa Tesuque, Kescoli, 

Lomayaktewa, P.S.G. Ltd. Partnership, FRIEDMAN, and WILLISTON, supra note 4. As well, the 

Nation’s lease is not new—it has existed since 1957. Thus, this action is unlike Nat’l Licorice.  

Nat’l Licorice met the first criterion above, because the federal government’s affirmative 

remedial action was against a corporation, and presented a minimal threat of injury to absent 

private parties’ interests. There was no threat in Nat’l Licorice to an absent sovereign’s legally 

protected interests. Instead, there were only asserted threats of injury to private parties’ interests. 

These private parties’ contract interests were created in violation of the law. But no one can have 

a valid interest in rights or benefits that arise from contracts that violate the law and public 

policy. As well, the NLRB’s affirmative remedial action to enforce the NLRA was the 

vindication of truly public rights. Here, the Nation’s lease with BNCC is lawful and valid, and 
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the United States is not bringing affirmative remedial action to enforce the law. 

Moreover, in Nat’l Licorice, it was the National Licorice Company—not the absent 

employees—that asserted the claimed interests. Here, the Nation itself has limitedly intervened 

to assert its valid, vested contract and property rights that are threatened by this action. Also 

unlike Nat’l Licorice, as a sovereign, the Nation collects royalties and taxes pursuant to the lease 

here. Accordingly, this action is very different from Nat’l Licorice, it does not meet either of the 

two necessary criteria, and does not justify application of the exception for this action to proceed. 

C. Likewise, Plaintiffs’ other cited authorities—Makah and Manygoats—do not 

justify applying the exception and allowing this action to proceed.  

 

In Makah, the Makah Indian Tribe brought suit against the federal government, alleging 

that regulations governing the harvest of salmon from the ocean violated the Tribe’s treaty rights. 

Specifically, the Makah Tribe challenged the process by which the federal government had 

approved the regulations. The Tribe also challenged the quotas of salmon the Tribe would be 

limited to harvesting pursuant to the substantive portions of the regulations. Makah, 910 F.2d at 

556-57. 

The district court and the Ninth Circuit Court of Appeals agreed that the absent tribes had 

an interest in the Makah Tribe’s suit regarding the substantive aspects of the regulations. 

However, the Ninth Circuit concluded that the absent tribes did not have an interest in the Makah 

Tribe’s challenge of the administrative processes that led to the promulgation of the regulations. 

Id. at 559. Notably, although the Ninth Circuit did mention the exception in a footnote, the court 

did not actually apply the exception. Id. at n.6 (“Even if the absent tribes were ‘necessary’ to the 

Makah's procedural claims, they would not be ‘indispensable.’ We have adopted the ‘public 

rights’ exception to traditional joinder rules”). But even if the exception had been applied, 
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Makah is unlike this action, and the exception is inapposite here. 

Unlike Makah, there are not several absent tribes here, but one absent Indian tribe—the 

Nation. Furthermore, very different from Makah, where the federal government raised the absent 

tribes’ interests, and moved the court to dismiss the case pursuant to Rule 19; here, the United 

States has not even raised Rule 19 as a defense, and the Nation itself has limitedly intervened 

here to move this Court to dismiss this action pursuant to Rule 19. The interests the Nation is 

representing here are stable and established—royalties, taxes, fees, employment incomes, and 

economic multiplier effects, which are not of the same character as the interests discussed in 

Makah. Compare, e.g., Id. at 559 (discussing absent tribes’ interests related to “inter-tribal 

allocation decisions”), and ECF No. 22 at 7-9, 12-13, 18-20 (discussing Nation’s interests as a 

sovereign, party to the lease, and as parens patriae related to the subject of this action).  

Additionally, unlike Makah, Plaintiffs are not challenging the procedures that led to the 

United States’ promulgation of the regulations at issue here. Plaintiffs are not challenging any 

substantive quotas for the allocation of resources within such regulations. Nor was a tribes’ 

regulatory determination being challenged in Makah. However, here, Plaintiffs are challenging 

the United States’ and the Nation’s decision concerning Federal Permit No. NM-0003F 

(“Permit”). Unlike Makah, Plaintiffs’ suit is a not a challenge to the creation of regulations, or 

their substantive contents. Rather, Plaintiffs’ suit is about a decision made pursuant to 

regulations. Nor—as in Makah—is the Nation or any other tribe asserting treaty rights to 

challenge the procedural and substantive quotas within regulations vis-à-vis other tribes’ 

interests. The Nation is the only Indian tribe with interests related to this action.  
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Thus, even if the exemption had been applied in Makah, rather than just noted, Makah 

and the exception are inapposite here. Moreover, this action is unlike Manygoats, an obsolete 

and inapplicable case, in which Plaintiffs argue the shadow of the exception was present. ECF 25 

at 27 (arguing reasoning of Manygoats consistent with exception). However, neither the shadow 

nor the ghost of Manygoats justifies the application of the public rights exception here. 

Furthermore, today, the threat of injury to an absent sovereign’s interests outweighs a plaintiff 

being left without an alternate forum. Pimentel, 553 U.S. at 871-72; Davis ex rel. Davis, 343 

F.3d at 1293-94; Wichita and Affiliated Tribes of Okla. v. Hodel, 788 F.2d 765, 777 (D.C. Cir. 

1986). Thus, Plaintiffs’ cited authorities do not justify application of the exception here. 

CONCLUSION 

Accordingly, the Nation’s Motion, declarations, and the analysis set forth herein 

demonstrate that dismissal of this action is appropriate pursuant to Fed. R. Civ. P. 19. 

Respectfully submitted this 11th day of October, 2012. 
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