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CORPORATE DISCLOSURE STATEMENT 
 

 Pursuant to Federal Rule of Appellate Procedure 26.1(a), Defendant-

Intervenor-Appellees Denison Mines (USA) Corp. and Denison Arizona Strip LLC 

state that they both are wholly-owned by Denison Mines Holdings Corp., which is 

wholly-owned by Denison Mines Corp., a publicly held corporation.  
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STATEMENT OF THE CASE 

Plaintiff-Appellants Center for Biological Diversity, et al. (“CBD”) allege 

that Defendant-Appellee U.S. Bureau of Land Management (“BLM”) violated the 

Federal Land Policy and Management Act, 43 U.S.C. § 1701, et seq. (“FLPMA”), 

by allowing Defendant-Intervenor-Appellees Denison Mines (USA) Corp. and 

Denison Arizona Strip LLC (together “Denison”) to operate the Arizona 1 Mine 

(“AZ1”) pursuant to the mining plan of operations (“MPO”) BLM approved for 

AZ1 in 1988, instead of requiring Denison to obtain a new MPO (Claims 1 and 3).  

Assuming BLM did not violate FLPMA, CBD argues that BLM violated the 

National Environmental Policy Act, 42 U.S.C. § 4321, et seq. (“NEPA”), by failing 

to supplement its 1988 environmental assessment (“EA”) for the AZ1 MPO (Claim 

2).  CBD also claims that BLM violated NEPA by using a categorical exclusion 

(“CE”) to issue a permit to Mohave County to take gravel from a BLM gravel pit 

(“Gravel Permit”) (Claim 4), and by updating the amount of Denison’s existing 

reclamation bond for AZ1 without a NEPA review (Claim 5).   

Since filing suit in November 2009, CBD has sought preliminary and 

emergency injunctive relief from this Court and the district court six times.  Each 

time, CBD was denied because the courts found CBD was not likely to succeed on 

the merits.  Supplemental Excerpts of Record 1-24 (“SER”).  Regarding the 

FLPMA claims (Claims 1 and 3), the district court held that BLM was not required 
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to approve a new MPO for AZ1 because the 1988 AZ1 MPO remained valid under 

BLM’s regulations.  With respect to NEPA (Claim 2), it held that BLM completed 

its “major Federal action” when it issued the AZ1 MPO in 1988, and that there was 

no ongoing major Federal action.  Thus, supplementation was not required.  

Excerpts of Record 21-22, 26 (“ER”); SER14, 19, 22.  The district court followed 

these conclusions in rejecting CBD’s other attempts at injunctive relief.  ER5-6, 

26; SER9, 13.  Likewise, this Court denied CBD’s requests for injunctive relief 

regarding CBD’s FLPMA and NEPA claims “for the reasons stated by the district 

court judge,” and, in addition, held that CBD “failed to raise serious questions on 

the merits” of those claims.  SER3.   

On the merits, the district court entered summary judgment in favor of 

Denison and BLM on all five claims.  ER1-7, 11-37.  It held that CBD’s FLPMA 

and NEPA claims (Claims 1-3) failed for the same reasons it denied CBD’s Motion 

for Preliminary Injunction, although it expanded on its prior analysis to account for 

CBD’s slight modifications to its arguments.  ER11-26.  It held that Claim 5 failed 

because BLM’s decision to update the amount of Denison’s existing reclamation 

bond was not major Federal action.  ER35-37.  It withheld ruling on Claim 4, and 

remanded the matter to BLM for further explanation regarding its use of a CE 

when issuing the Gravel Permit.  ER27-34.  After BLM provided further 

explanation, the district court found that BLM articulated a rational connection 
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between the facts found and its conclusion, and that BLM’s use of the CE was not 

arbitrary or capricious.  ER1-7. 

Here, CBD makes the same arguments it made to the district court and this 

Court previously, and provides the Court no reason to reconsider its prior decision 

adopting in toto the district court’s analysis and disposal of CBD’s FLPMA and 

NEPA claims (Claims 1-3).  ER21-22, 26; SER3, 8.  Likewise, the Court should 

reject CBD’s NEPA arguments regarding BLM’s Gravel Permit and reclamation 

bond decisions for the reasons stated in the district court’s opinions.  ER3-6, 26.  

The district court should be affirmed on all counts. 

The merits notwithstanding, at every turn, CBD negatively characterizes 

AZ1, and mining generally.  Of course, this characterization is irrelevant to the 

questions presented.  At the core of CBD’s suit is an allegation that the 1988 AZ1 

MPO is out of touch with today’s environmental standards.  Nothing could be 

further from the truth.  BLM’s regulations require Denison to comply with current 

federal and state laws related to the protection of the environment and cultural 

resources, including those related to water quality, air quality, and endangered 

species.  AZ1 is in compliance with these standards and regulations, and CBD has 

not argued or demonstrated otherwise.   

Additionally, CBD claims that breccia pipe uranium mining has left a 

“legacy” of contamination and adverse environmental and cultural impacts on the 
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Grand Canyon region.  Yet, CBD has not provided evidence supporting this claim.  

To the contrary, in an unopposed motion, CBD requested that this Court take 

judicial notice of the Department of the Interior’s (“DOI”) decision to withdraw 

certain lands from future mining in Northern Arizona which demonstrates the exact 

opposite.  (Dkt.17).   

DOI’s withdrawal was preceded by two years of environmental review 

regarding the impacts of uranium mining on the region by DOI, BLM, and the 

United States Geological Survey (“USGS”).  ER50.  Following this review, these 

agencies did not conclude that uranium mining had left a legacy of contamination 

and adverse impacts.  Instead, they found that there was limited and inconclusive 

information about any impacts from uranium mining, and that the available 

information showed a very low probability of impacts on the environment from 

mining.  ER51, 57, 60.  Nevertheless, DOI found that there remained a low risk 

that if impacts from mining were to occur in the future, they might be significant.  

Therefore, DOI opted for a “cautious and careful approach” to address this low 

risk, and proceeded with the withdrawal (subject to valid existing rights, including 

at AZ1) to allow DOI to collect and analyze additional information about any 

impacts from mining.  ER57, 60.  Thus, DOI’s withdrawal decision only 

demonstrates that:  there is a low probability of any adverse impacts from breccia 

pipe mining; DOI anticipates mining to continue at AZ1; and, DOI is using the 
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withdrawal period to gather data to determine, if in fact, uranium mining has any 

adverse impacts.  SER460-63.  It does not demonstrate a legacy of contamination. 

STATEMENT OF FACTS 

 The Arizona 1 Mine  

AZ1 is a uranium mine located in Mohave County, Arizona.  SER26.  It is 

located thirty-five miles south of Fredonia, Arizona, and approximately six miles 

north of the Grand Canyon National Park.  ER544.1  Denison2 owns unpatented 

mining claims underlying AZ1 that were located pursuant to the General Mining 

Law of 1872, 30 U.S.C. § 22, et seq., and in compliance with the rules governing 

the location and exploration of such claims.  SER26.  Denison’s claims have been 

maintained since their location through the performance of required work, payment 

of fees, and filing of applicable documentation.  Id.  The claims constitute valid 

existing rights that are not subject to the withdrawal.  ER49, 53-54; SER26-27; 

Opening Brief of CBD at 11 (“CBDBr.”) (Dkt.18). 

                                           
1 CBD states that AZ1 is located six miles from the North Rim of the Grand 
Canyon.  CBDBr. at 6.  That is not true.  The mine is located approximately six 
miles from the edge of Grand Canyon National Park, many miles from the North 
Rim of the canyon.  SER394, 889; see also Nat’l Park Serv., Grand Canyon 
National Park – Maps, at http://www.nps.gov/grca/planyourvisit/maps.htm. 
2 CBD states that Denison is a “Canadian-Korean mining company.”  CBDBr. at 3.  
That is not true.  Denison Mines (USA) Corp. is a Delaware corporation, as is its 
parent corporation, Denison Mines Holdings Corp.  Denison Arizona Strip LLC is 
a Colorado limited liability company.  These entities, however, are ultimately held 
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AZ1 contains uranium ore located in a geologic formation known as a 

breccia pipe, which typically are about 300 feet wide and 3,000 feet deep.  ER461, 

511-12.  Uranium is located in such pipes more than 1,000 feet below the surface, 

which is the case for AZ1.  ER461, 511-12; SER453, 761.  To access the uranium, 

a headframe was erected and a shaft was driven 1,200 feet down, adjacent to the 

breccia pipe.  ER12, 493-96; SER928.  Horizontal tunnels were driven into the ore.  

ER493; SER928.  Uranium ore is mined and transported to the surface, where it is 

stored temporarily, and then hauled to a facility near Blanding, Utah for processing 

and milling.  No ore is processed or milled at AZ1.  ER2; SER126, 761, 928. 

AZ1’s surface area of operations is 19.4 acres.  ER497, 567.  It is 

surrounded by a six-foot fence, and access is controlled through one entrance.  

SER45-46, 928.  Structures at AZ1 include the shaft, office, hoist house, 

containment pond,3 waste rock storage area, topsoil storage area, and temporary 

ore stockpiles.  ER495, 498.  AZ1 is constructed and operating.  SER72, 929. 

The 1988 MPO, Decision Record, and EA 

In January 1984, following successful exploration activities, Energy Fuels 

                                                                                                                                        
by Denison Mines Corp., a publicly-traded Ontario corporation listed on the NYSE 
Amex and Toronto stock exchanges.  
3 CBD claims that there is a “large uncovered waste pit” at AZ1.  CBDBr. at 6.  
That is not true.  AZ1 uses a lined containment pond for stormwater.  The pond 
also is authorized to contain water that may be pumped from the mine, if any is 
encountered.  ER343-44; SER761.  No “waste” is stored in the pond. 
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Nuclear, Inc. (“EFN”) submitted an MPO for ore extraction and mining activities 

at AZ1.  SER26.  BLM approved the AZ1 MPO on May 9, 1988 (“Decision 

Record”) based upon an EA dated that same day.  SER26, 72.  The EA relied upon 

scientific studies, data, and reports about AZ1, and evaluated AZ1’s impacts on, 

among other things, air, groundwater, soil, and human health.  ER557-58; SER72-

73, 163-385.  The MPO, Decision Record, and EA were never challenged.   

The Period of Standby and Interim Management  

EFN developed AZ1 from 1988 through 1992, during which time it 

completed construction of all surface facilities, as well as sunk the mine shaft.  

SER27, 750, 928.  When uranium prices dropped in the early 1990s, ore removal 

was no longer supportable.  Consistent with the AZ1 MPO and BLM’s 3809 

Regulations, EFN put AZ1 in standby status and commenced interim management.  

Id.  Denison acquired AZ1 from EFN and its affiliates in May 1997.  Id.4   

From 1992 to 2007, EFN and Denison implemented the interim management 

plan (“IMP”) set forth in the AZ1 MPO.  SER27-28.  Thereafter, Denison 

continued to implement the IMP, but also began preparations to resume ore 

extraction, which occurred in December 2009.  SER27-28, 748, 739-41.  During 

                                           
4 CBD states that Denison purchased AZ1 in 2007.  It is mistaken.  AZ1 was 
acquired by Denison in 1997; all that occurred in 2007 was that Denison Mines 
(USA) Corp.’s name was changed from International Uranium (USA) Corp. to its 
current name, and UIC Arizona Strip, LLC was changed to its current name.  
SER27.  
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standby and interim management, EFN and Denison conducted the following 

activities:  (a) secured and stored equipment, vehicles, and other items necessary to 

operate AZ1; (b) maintained and secured the buildings, headframe, and hoist; (c) 

left electric lines and transformers in place ready for ore removal; (d) kept 

electricity on and paid electric bills; (e) secured and maintained gates on the mine 

shaft; (f) maintained fencing around the perimeter of AZ1; (g) secured and 

maintained the main gate; (h) maintained required safety and other signage; (i) 

maintained a reclamation bond; (j) regularly inspected and maintained AZ1 in 

compliance with the AZ1 MPO; (k) secured and protected AZ1 from theft and 

vandalism, and ensured it was not causing unnecessary or undue degradation 

(“UUD”) of the environment; (l) paid all property and other taxes, and mining 

claim maintenance fees; and, (m) insured AZ1 under corporate insurance policies.  

SER27-28, 35-36.  Denison complied with the AZ1 MPO during the period of 

standby and interim management.  SER23, 36.  Thus, AZ1 was far from being 

“completely closed,” as CBD suggests.  CBDBr. at 22. 

During this time, BLM conducted numerous site inspections at AZ1.  

SER39, 750-53.  BLM concluded that AZ1 was being maintained properly in its 

standby/“care and maintenance” status, and was not causing any UUD of public 

lands, or otherwise causing any significant impacts.  Id.   
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Denison Resumes Active Mining at AZ1 

 In 2007, Denison began planning to resume active mining at AZ1.  SER739-

41, 748.  Denison obtained an air permit and aquifer protection permit from the 

Arizona Department of Environmental Quality (“ADEQ”).  SER73, 77-99, 125-

162.  Denison also updated its existing financial assurance for AZ1 with BLM.  

ER388-89; SER682-96.   

 Denison maintains its financial assurance for AZ1 in the form of bonds.  43 

C.F.R. § 3809.552(a).  These bonds cover the estimated cost to reclaim the mine in 

accordance with the reclamation plan contained in the MPO (i.e., removal of all 

structures, closure of the shaft, backfilling of waste rock, recontouring, and 

revegetation) should Denison be unable to do so.  SER682-96, 702-38.  BLM 

periodically reviews the bonds to ensure they are sufficient to meet the current 

costs of AZ1’s reclamation plan.  43 C.F.R. § 3809.552(b).  Prior to 2007, 

Denison’s bond for AZ1 was $33,333.33.  ER389.  In 2007, BLM asked Denison 

to submit a revised reclamation bond estimate to cover the current costs to perform 

the reclamation obligations in the MPO, and Denison complied.  SER702-38.  

BLM checked Denison’s estimate against BLM’s cost estimating software for 

reclamation bonds and found that Denison had over-estimated the costs of 

reclamation by $37,000.  SER682-83.  BLM accepted Denison’s estimates in the 
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amounts of $377,800 and $255,785 in favor of BLM and ADEQ, respectively.  

ER410-12; SER674-75, 678.  

 Access to AZ1 and Road Maintenance 

 AZ1 is in a remote location.  ER224, 228; SER34, 221, 699, 883-86.  To 

access it, employees must travel on Mt. Trumbull Road for 29.1 miles, and then 

take an unnamed road for 6.25 miles to reach AZ1.  SER34, 74, 880.  Mt. 

Trumbull Road is the main north-south road in the area, and provides public access 

for recreation, ranching, and other activities. ER72; SER221, 632, 813.  The 

maintenance of Mt. Trumbull Road, an unpaved road, is the responsibility of 

Mohave County.  ER224, 228; SER34.  In recent years, the County has not 

performed regular or routine maintenance on the road.  Id.  As the County’s 

contractor, Denison performed road rehabilitation activities on the road and 

maintains it.  SER29-30, 34-35.  Denison also performs regular maintenance on the 

unnamed road, consistent with the AZ1 MPO.  ER224-25; SER29, 34. 

 To perform the road improvements and maintenance on Mt. Trumbull Road 

for the County, gravel was needed.  ER447; SER30.  While several sources of 

gravel existed in the region, most were located a significant distance from Mt. 

Trumbull Road, and would have been more expensive than a local source.  ER447; 

SER30, 676.  There was an existing gravel pit controlled by BLM (located in 

Robinson Wash near Mt. Trumbull Road) that was used to maintain local mines 
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and other roads.  SER30-31, 676.  The County, with Denison’s assistance, obtained 

permission for the County to use the gravel pit.  ER381-84; SER30-31, 631-33, 

700-01 (the Gravel Permit was issued on June 24, 2008).  The Gravel Permit 

allows the County to remove up to 50,000 cubic yards of gravel from the pit.  

ER381; SER631, 638.  The County authorized Denison, as its contractor, to use 

this gravel to maintain Mt. Trumbull Road, which is the County’s responsibility.  

SER700-01.  As a result of Denison’s work, Mt. Trumbull Road has been 

improved and is in good condition.  ER224-25; SER31.  If the County was not able 

to obtain gravel under the Gravel Permit, the County and Denison could obtain it 

from another source.  ER447; SER30-31, 676.   

 California Condors 

BLM evaluated whether AZ1 had any impact on endangered or threatened 

species in the EA.  It found that no such species were present in the area.  ER519, 

555.  California Condors were reintroduced in Northern Arizona in 1996.  CBDBr. 

at 34.  Denison’s employees have never seen a Condor at AZ1, nor have they seen 

carrion at AZ1.  ER 225, 228; SER36, 74.  The EA demonstrates that the 

environment at AZ1 is not suitable for the Condor.  ER519-20.  A biological 

survey conducted in 2007 and 2009 for Denison’s nearby EZ1/EZ2 mining project 

found no sign of Condors in or around that area.  SER74, 101, 106-07.  
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SUMMARY OF THE ARGUMENT 

 CBD argues that under Section 3809.423 of BLM’s 3809 Regulations an 

MPO automatically becomes ineffective when an operator stops active mining and 

places a mine in a period of temporary closure or standby, for example, to respond 

to declining commodity prices.  Thus, CBD claims that BLM must approve a new 

MPO for AZ1 because it was in a period of standby.  This position is not supported 

by BLM’s 3809 Regulations, or BLM’s long-held interpretation thereof.  These 

regulations and BLM’s interpretation contemplate that an MPO contain an IMP to 

govern operations during periods of temporary closure or standby, that an operator 

follow the IMP during such periods, and that an MPO remain valid before, during, 

and after such periods.  Nowhere do the 3809 Regulations state that an operator 

must obtain a new MPO after a period of standby, and at no point in the forty years 

of this regulatory program has BLM interpreted them that way.  Denison’s AZI 

MPO remains valid. 

 CBD also claims that if the AZ1 MPO remains valid, BLM, under NEPA, 

must supplement its 1988 EA for the AZ1 MPO.  This position has no merit 

because BLM completed the action of approving the AZ1 MPO in 1988, and there 

is no major Federal action ongoing.  Thus, BLM has no further obligations under 

NEPA.  Even assuming BLM’s monitoring and compliance activities at AZ1 could 
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be considered major Federal action, CBD has not identified any new, significant 

information to trigger a supplemental NEPA analysis. 

 Also contrary to CBD’s claims, regardless of BLM’s decision to update 

Denison’s existing reclamation bond, Denison was free to operate under the valid 

AZ1 MPO, and therefore, BLM’s review of the bond amount was not a 

prerequisite to the operation of AZ1.  As the district court found, BLM’s decision 

to update Denison’s existing reclamation bond was not major Federal action 

because it constituted oversight and compliance.  It also was not major Federal 

action because it consisted merely of the ministerial act of mathematically 

calculating the current cost of a third party implementing AZ1’s approved 

reclamation plan. 

 Finally, CBD claims that BLM’s issuance of the Gravel Permit to Mohave 

County using a CE violated NEPA because BLM did not conduct indirect and 

cumulative impact analyses.  Under NEPA, however, agencies are not bound by 

the requirements applicable to environmental impact statements (“EISs”) and EAs, 

such as to conduct indirect and cumulative impact analyses, when utilizing a CE.  

Further, the Gravel Permit was issued to the County, not Denison, and the Gravel 

Permit is not required to operate AZ1.  CBD also argues that BLM’s 2008 issuance 

of the Gravel Permit is a connected action under NEPA with BLM’s 1986 issuance 

of a right-of-way (“ROW”) to Mohave County, and its 1988 issuance of the AZ1 
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MPO.  Because these latter actions occurred long before the issuance of the Gravel 

Permit, and were implemented for twenty years without it, they have independent 

utility, and thus, are not connected actions with the Gravel Permit. 

STANDARD OF REVIEW 
 
 The Court reviews a grant of summary judgment de novo, applying the same 

standards that applied in the district court.  Mont. Wilderness Ass’n v. McAllister, 

666 F.3d 549, 554-55 (9th Cir. 2011).  Because FLPMA and NEPA do not contain 

standards for judicial review, the Court reviews BLM’s actions under the 

Administrative Procedure Act to determine whether they are “‘arbitrary, 

capricious, an abuse of discretion, or otherwise not in accordance with law.’”  Id. 

(quoting 5 U.S.C. § 706(2)(A)).   

When interpreting an agency’s regulations, the agency’s interpretation 

thereof is controlling unless clearly erroneous.  Long Island Care at Home, Ltd. v. 

Coke, 551 U.S. 158, 171 (2007); Home Builders Ass’n of N. Cal. v. U.S. Fish & 

Wildlife Serv., 616 F.3d 983, 991 (9th Cir. 2010).  Deference under Long Island is 

warranted particularly when the agency’s interpretation is contemporaneous with 

the regulations’ promulgation.  Kentuckians for the Commonwealth, Inc. v. 

Rivenburgh, 317 F.3d 425, 445-47 (4th Cir. 2003); Sierra Pac. Power Co. v. EPA, 

647 F.2d 60, 65-66 (9th Cir. 1981); see Hillsborough County v. Automated Med. 

Labs., Inc., 471 U.S. 707, 714-16 (1985); Friends of Yosemite Valley v. Norton, 
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348 F.3d 789, 797 (9th Cir. 2003).   

 In determining whether BLM should have supplemented its NEPA 

documents, its decision must be upheld unless it is arbitrary and capricious.  

Conservation Cong. v. U.S. Forest Serv., 371 Fed. App’x 723, 725-26, 728-29 (9th 

Cir. 2010).  BLM’s decisions regarding its use of a CE must be upheld unless they 

are arbitrary and capricious.  Alaska Ctr. for the Env’t v. U.S. Forest Serv., 189 

F.3d 851, 857 (9th Cir. 1999).   

ARGUMENT 

I. This Court’s Prior Rejection of Claims 1-3 is the Law of the Case. 

Prior to adjudicating the merits on summary judgment, the district court 

denied CBD’s Motion for Preliminary Injunction, holding that CBD had no 

likelihood of success on its FLPMA and NEPA claims regarding the AZ1 MPO 

(Claims 1-3).  SER16-19, 21-24.  CBD appealed that order.  On appeal, CBD 

advanced the same arguments before this Court that it did before the district court.  

This Court rejected CBD’s appeal by adopting the district court’s reasoning and 

opinion in toto.  SER3.  This Court also held that CBD did not even “raise serious 

questions on the merits” of those claims.  Id.  Here, CBD advances the same 

arguments for Claims 1-3 that the Court already rejected.  Because CBD has raised 

no new arguments regarding these claims, and those claims address purely legal 

issues, the Court’s conclusions of law regarding them are the law of the case.  
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Hegler v. Borg, 50 F.3d 1472, 1475 (9th Cir. 1995); see Ranchers Cattlemen 

Action Legal Fund United Stockgrowers of Am. v. U.S. Dep’t of Agric., 499 F.3d 

1108, 1114 (9th Cir. 2007).  The Court need not address Claims 1-3 again. 

II. The AZ1 MPO Remains Valid (Claims 1 and 3). 

 CBD argues that the AZ1 MPO terminated under 43 C.F.R. § 3809.423 

because active mining operations did not occur at AZ1 from the early 1990s to 

2007.5  It asserts that under Section 3809.423 an MPO remains in effect only “as 

long as [the operator] is conducting operations,” and the definition of “operations” 

under Section 3809.5 only contemplates active operations, such as ore production.  

CBDBr. at 22.  From this, CBD concludes that because AZ1 was on standby status 

and not actively mining, its MPO automatically terminated under Section 

3809.423.  Thus, CBD contends that Denison was required to develop and submit, 

and BLM was required to approve, a new MPO for AZ1 before Denison could 

resume active mining operations.  As the district court concluded, this argument 

finds no support in BLM’s regulations governing mining operations, and BLM’s 

long-standing interpretation thereof.   

A. The 3809 Regulations, MPOs, and interim management. 

 Congress enacted FLPMA in 1976.  FLPMA directs BLM to regulate and 

manage the use of public land.  Norton v. S. Utah Wilderness Alliance, 542 U.S. 

                                           
5 CBDBr. at 17-27. 
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55, 58 (2004) (“SUWA”).  BLM must manage so as to “prevent [UUD] of the 

[public] lands.”  43 U.S.C. § 1732(b).  BLM first promulgated regulations 

governing mining on public lands in 1980.  45 Fed. Reg. 78,902 (Nov. 26, 1980); 

see Mineral Policy Ctr. v. Norton, 292 F. Supp. 2d 30, 33-35 (D.D.C. 2003).  

These regulations were revised in 2000 to their current form (the “3809 

Regulations”).  Mineral Policy, 292 F. Supp. 2d at 34; 65 Fed. Reg. 69,998  

(Nov. 21, 2000).   

 Under the 3809 Regulations, an operator must have an approved MPO 

before conducting mining operations on public lands.  43 C.F.R. §§ 3809.11(a), 

.412.  MPOs are the point of compliance for mining operations.  43 C.F.R. §§ 

3809.415, .421; 65 Fed. Reg. at 70,001.  MPOs are comprehensive:  the 3809 

Regulations always have had detailed requirements for the information and 

components that must be included therein.  See 43 C.F.R. § 3809.401 (2011); 43 

C.F.R. § 3809.1-5 (1988); ER14.  In addition to detailing the operator, the mining 

project, a monitoring plan, and a reclamation plan, operators always have been 

required to include an IMP, which is used to manage a mine during periods of 

temporary closure or standby.  43 C.F.R. §§ 3809.401(b)(1)-(5) (2011); 43 C.F.R. 

§§ 3809.1-5(c)(1)-(6) (1988).   

 Operators always have been required to implement their IMPs during 

periods of temporary closure or standby.  43 C.F.R. §§ 3809.401(b)(5), .424 
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(2011); 43 C.F.R. § 3809.3-7 (1988).  If a period of standby lasts longer than five 

years, BLM will review the operations and “determine whether BLM should 

terminate [the MPO] and direct final reclamation and closure.”  43 C.F.R. § 

3809.424(a)(3).  Further, if BLM determines that a mining operation is abandoned, 

it may initiate proceedings to forfeit the operator’s financial guarantee to be used 

for reclamation, as well as terminate the MPO.  Id. §§ 3809.424(a)(4), .595, .602, 

.605.  Neither BLM’s 1980 or its 2000 regulations contain a provision limiting the 

duration of an MPO.   

B. MPOs remain valid during periods of temporary closure or 
standby. 

1. The 3809 Regulations and BLM’s contemporaneous 
interpretation thereof contemplate periods of standby and 
interim management. 

 
 CBD argues that the AZ1 MPO automatically terminated under Section 

3809.423 when AZ1 went into standby status in the early 1990s.  That Section 

reads:   

How long does my plan of operations remain in effect?   

Your plan of operations remains in effect as long as you are 
conducting operations, unless BLM suspends or revokes your plan of 
operations for failure to comply with this subpart.  
 

As the district court held, CBD’s argument appears linguistically plausible until it 

is read in context with the 3809 Regulations as a whole, as it must be.  ER16 

(following Alaska Trojan P’ship v. Guitierrez, 425 F.3d 620, 628 (9th Cir. 2005)).  
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As a whole, the “regulations clearly suggest that an [MPO] does not become 

ineffective when mine operations temporarily cease.”  ER16.  As the district court 

found, the regulations require that operators include an IMP in their MPO, and 

“specifically anticipate interruptions in mining operations.”  Id.6  Logically, the 

court concluded that “requiring an [IMP] to address periods of temporary closure 

would, of course, be wholly unnecessary if the [MPO, which contains the IMP,] 

became permanently ineffective upon the first temporary closure.”  ER17.   

 This conclusion is consistent with Section 3809.424, which asks:  “What are 

my obligations if I stop conducting operations?”  43 C.F.R. § 3809.424(a)(1).  

“Significantly, [the district court found,] the regulation’s response to this question 

does not state that the [MPO] becomes ineffective and that a new [MPO] must be 

approved before mining operations resume.”  ER17.  Instead, it instructs the 

operator to follow the approved IMP.  Id.  If the MPO (which includes the IMP) 

was ineffective under Section 3809.423, as CBD suggests, there would be nothing 

to follow.  In addition, Section 3809.424(a)(3) requires BLM to review a mine that 

has been on standby for five consecutive years to determine whether it should 

terminate the MPO.  This section would be superfluous if such MPOs already were 

                                           
6 See 43 C.F.R. §§ 3809.401(b)(5) & (b)(5)(vi) (an MPO contains an IMP “to 
manage the project area during periods of temporary closure (including periods of 
seasonal closure),” and requires plans for notifying BLM during “unplanned or 
extended temporary closures”). 

Case: 11-17843     05/07/2012     ID: 8168319     DktEntry: 32     Page: 26 of 67



 20

terminated under Section 3809.423, a disfavored result.  Metrophones Telecomms., 

Inc. v. Global Crossing Telecomms., Inc., 423 F.3d 1056, 1071 (9th Cir. 2005).  

The same is true for Section 3809.424(a)(4), which requires BLM to determine 

whether operations have been abandoned. 

 Based on this analysis, the district court correctly concluded that the 

“obvious import of these provisions is that a[n MPO] remains effective for periods 

of operation before and after temporary closures, with such closures being 

governed by the [IMP] portion of the [MPO] unless BLM elects to terminate the 

[MPO] after five years of inactivity.”  ER17.   

 This conclusion is consistent with and supported by BLM’s interpretation of 

its 3809 Regulations, which is controlling.  Long Island, 551 U.S. at 171.  In the 

preamble to its 3809 Regulations, BLM found that mining activities were subject 

to market fluctuations, and thus, could be intermittent.7  BLM also found that 

MPOs are transferrable, and thus, had great financial value.  Id.  In light of these 

and other considerations, BLM concluded that MPOs “should be ‘good for the life 

of the project.’”  Id. at 70,053.8  Indeed, when promulgating Section 3809.423, 

BLM rejected a comment seeking to establish time limits on the period of 

                                           
7 65 Fed. Reg. at 70,042, 70,053-54 (“An operator, in planning to mine, should also 
be able to plan under what conditions they might temporarily not mine, and how 
they would manage the site to prevent [UUD] during the temporary closure.”). 
8 This position is consistent with BLM’s interpretation of its 1980 mining 
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effectiveness of MPOs, contrary to CBD’s position.  Id.  Likewise, BLM 

interpreted Section 3809.424 to define the conditions and obligations related to 

temporary closure, and to provide BLM with flexibility during its review of 

temporarily closed mines after five years to determine their status.  Id. at 70,054.  

As the district court concluded, BLM provided regulatory requirements to account 

for periods of temporary closure or standby, provided a lengthy discussion in the 

preamble explaining its intent behind Sections 3809.423 and 3809.424, and never 

once suggested that an MPO terminates when active mining goes into standby, or 

that a new MPO must be obtained before active mining can restart after a period of 

standby.  ER19. 

  2. CBD’s arguments are unsupported by the language of the  
   3809 Regulations, and are inconsistent with BLM’s   
   interpretation thereof. 
 
 CBD argues that Sections 3809.423 and 3809.5 (definition of operations) are 

unambiguous, and that the district court erred by (1) not applying the plain terms of 

those regulations, and (2) deferring to BLM’s interpretation of its regulations.  

CBDBr. at 24 (claiming that any ambiguity between Sections 3809.423 and 

3809.424 can be “easily reconciled”).  As they did below, CBD argues that when 

an MPO becomes ineffective under Section 3809.423, Section 3809.424(a)(1) 

nevertheless directs the operator to follow its IMP (which, as part of the MPO, 

                                                                                                                                        
regulations, which recognized these same considerations.  45 Fed. Reg. at 78,909. 
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somehow was not rendered ineffective by Section 3809.423).  Id. at 26.  

Thereafter, CBD argues, BLM can review the operator’s implementation of the 

IMP under Section 3809.424(a)(3) after five years and, if necessary, terminate the 

IMP (the only portion of the MPO unaffected by Section 3809.423).  Id. at 27. 

 As the district court found, the problem with this interpretation is that an 

operator’s IMP is part of its MPO.  Thus, after the MPO (and the IMP) is rendered 

ineffective under Section 3809.423, there is nothing to implement under Section 

3908.424(a)(1).  ER18.  Likewise, there would be nothing to terminate under 

Section 3809.424(a)(3) after five years.  As the district court noted, there is nothing 

in the regulations that creates CBD’s proposed “step-down” approach for mines 

that go into standby status such that Section 3809.423 would render all of an MPO, 

save its IMP, ineffective, and thereafter compel an operator to implement the IMP 

until it decided to restart active mining, at which point it would be required to 

obtain a new MPO from BLM (with the exception of its still effective IMP).  ER18 

(“the regulations do not say what [CBD] claim[s] they say”).9  Instead of 

reconciling these regulations by making up requirements and processes not set 

forth therein, the district court recognized that the regulations were ambiguous and 

                                           
9 Importantly, neither the 3809 Regulations nor their preamble address what length 
of standby of active mining would give rise to the termination of an MPO, as CBD 
suggests.  Surely something as draconian as an MPO terminating due to a period of 
temporary standby would be addressed in detail if that was BLM’s intent.   
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deferred to BLM’s interpretation thereof, because the “language and intent of the 

regulations [] plainly support BLM’s application [thereof] in this case.”  ER19.   

 CBD seeks to avoid this deference by claiming the regulations are 

unambiguous.10  That is not true.11  The ambiguity stems from BLM’s inconsistent 

use of the term “operations.”  That term is defined in a sweeping manner to 

encompass “all functions, work, facilities, and activities on public lands” relating 

or reasonably incident to mining.  43 C.F.R. § 3809.5 (emphasis added).12  The 

term is used by BLM in some places in the regulations in an all-encompassing 

manner to cover anything taking place on public lands related to mining in any 

way.  See, e.g., id. § 3809.401 (the contents of MPOs).13  This is how the term is 

used in Section 3809.423.  Read as such, an MPO would only be deemed 

                                           
10 Below, CBD conceded that the regulations were ambiguous.  See SER409-10, 
934.  They should not be heard to argue now that the regulations are unambiguous.   
11 Indeed, it is the ambiguity explained herein that forced CBD to manufacture the 
“step-down” approach rejected by the district court. 
12 The parties disagree about the scope of the term “operations.”  CBD believes it 
does not include periods of standby, and covers only active mining activities, such 
as drilling, ore production, etc.  See CBDBr. at 22.  BLM believes it includes all 
activities on public lands, including the construction and maintenance of facilities.  
The district court correctly found that it need not resolve this disagreement to 
resolve the issue at bar.  ER16.  This is because, as discussed herein, BLM uses the 
term to mean different things in different sections, such that neither party’s 
definition works in all places (hence, the ambiguity). 
13 See 65 Fed. Reg. at 70,013 (BLM’s regulations are “‘cradle to grave’” and 
“cover[] all activities under the mining laws which occur on public lands”).  Thus, 
for example, Denison’s buildings and other facilities at AZ1 are “operations,” 
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ineffective if all activities related to mining stopped on, and all facilities were 

removed from, public lands.14   

 In Section 3809.424(a)(1), however, BLM uses the term “operations” to 

mean “active mining activities,” such as drilling or ore production (and not 

temporary closures).15  This is made clear by the fact that BLM requires operators 

that stop conducting operations (active mining activities) to follow their IMPs (the 

part of the MPO that governs inactive mining activities).  Id. § 3809.424(a)(1); see 

id. § 3809.401(b)(5) (equating periods of temporary closure with the term “non-

operation”).  It also is made clear by Sections 3809.424(a)(2) and (3), each of 

which provides additional guidance to operators that have stopped active mining 

activities, but nevertheless maintain a mining presence on public land.  In 

3809.424(a)(3), BLM describes periods of inactive mining activities as periods in 

which “operations are inactive,” and informs operators that if operations are 

                                                                                                                                        
regardless of whether AZ1 is actively producing ore.  See, e.g., 43 C.F.R.  
§§ 3809.5, .401(b)(2). 
14 This is consistent with the rest of the regulations because it covers the situation 
in which an operator obtained an MPO, started operations, and then voluntarily 
stopped and removed all of its facilities and equipment from public lands.  It 
complements Section 3809.424(a)(4), which applies when an operator abandons 
operations by stopping operations, leaves facilities and equipment upon public 
lands, and does not return.  43 C.F.R. § 3809.424(a)(4) (citing 43 C.F.R. § 
3809.336(a)).  In both instances, the MPO is or can be terminated and does not 
remain in effect indefinitely.  Id. §§ 3809.423, .601, .602, .605(h). 
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“inactive for 5 consecutive years” BLM will review those “operations and 

determine whether to terminate [the MPO].”16   

 Based on the foregoing, BLM clearly intends for operators conducting 

inactive mining operations to be covered by their MPOs (and to implement their 

IMPs), and for MPOs not to be ineffective or terminated until either the operator 

stops all mining activities (including removing all facilities and equipment) on 

public lands on its own (§ 3809.423), or BLM decides termination is appropriate 

(§§ 3809.424(a)(3)-(4), .601, .602, .605).  Unfortunately, BLM uses the term 

“operations” to mean different things in different places (compare §§ 3809.401(b), 

.423 with .424(a)(1)), modifies that term with the word “inactive” in other places 

(§ 3809.424(a)(3)), and uses the term “non-operation” to mean the same thing as 

inactive operations (or inactive mining activities) in yet other places (§§ 

3809.401(b)(5)(v), .424(a)(2)).  The result of this usage is that Sections 3809.423 

and 3809.424 cannot be read plainly without rendering one or more provision of 

each superfluous, depending on what meaning is given to the term “operations.”  

As such, the regulations are ambiguous.  Thus, the Court must defer to BLM’s 

interpretation thereof unless it is clearly erroneous.  Long Island, 551 U.S. at 171. 

                                                                                                                                        
15 Elsewhere BLM uses the term “non-operation” as synonymous with not 
conducting active mining activities.  See 43 C.F.R. §§ 3809.401(b)(5)(v), 
.424(a)(2); 65 Fed. Reg. at 70,054-55. 
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 As discussed above, BLM’s interpretation gives life and effect to all of the 

provisions of Part 3809, is consistent with its long-held interpretation of its 

regulations, and takes account of the realities of mining as a long-term, complex 

endeavor subject to fluctuating market conditions.  Because it is neither clearly 

erroneous nor inconsistent with the regulations, it is controlling.  Id. 

III. BLM Has No Obligation to Conduct a Supplementary NEPA Analysis 
(Claim 2). 

 Assuming the AZ1 MPO remains valid, CBD argues that BLM violated 

NEPA by failing to supplement its 1988 EA.  CBDBr. at 32-43.  This argument is 

foreclosed by Supreme Court and Ninth Circuit precedent.  BLM has no ongoing 

obligations under NEPA because there remains no major Federal action to occur.  

Even assuming there was major Federal action remaining, the information cited by 

CBD does not meet the threshold for supplementation. 

A. There remains no major Federal action to occur. 

 NEPA requires federal agencies to evaluate the impacts of proposed “‘major 

Federal actions significantly affecting the quality of the human environment.’”  

ER22 (quoting 42 U.S.C. § 4332(2)(C)).  This analysis must be performed before 

the proposed action is taken.  40 C.F.R. §§ 1502.5, 1502.9(c)(1)(ii), 1508.23; see 

Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 349 (1989).  

                                                                                                                                        
16 BLM uses the term “inactive” as a label for a mine that is not conducting active 
mining activities.  65 Fed. Reg. at 70,055. 
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Supplementation of a NEPA analysis is required “only if ‘there remains ‘major 

Federal action’ to occur.’”  SUWA, 542 U.S. at 73 (quoting Marsh v. Or. Natural 

Res. Council, 490 U.S. 360, 374 (1989)); Cold Mountain v. Garber, 375 F.3d 884, 

894 (9th Cir. 2004); Sierra Club v. Penfold, 857 F.2d 1307, 1314 (9th Cir. 1988). 

As the district court found, the proposed major Federal action was BLM’s 

approval of the AZ1 MPO, for which BLM prepared an EA.  ER22-24.  Following 

SUWA and Cold Mountain, among other cases, the district court held that BLM’s 

approval of the AZ1 MPO was completed in 1988, and was not ongoing.  ER22, 24 

(the MPO, “approved in 1988, which has never been modified, continues to 

control.  BLM’s approval of that plan was the ‘major Federal action’ contemplated 

by NEPA”).  Therefore, the district court held there was no ongoing major Federal 

action, and that supplementation was not required.  Id.   

 The district court should be affirmed.  BLM’s approval of the AZ1 MPO is 

analogous to BLM’s approval of the land use plan in SUWA, and the U.S. Forest 

Service’s (“USFS”) issuance of a permit in Cold Mountain.  ER24.  It is also 

analogous to the permits at issue in Greater Yellowstone Coal. v. Tidwell, 572 F.3d 

1115 (10th Cir. 2009).17  In SUWA, the Supreme Court stated that although the 

                                           
17 It also is consistent with the preamble to the NEPA regulations, which states that 
supplementation is required only “if the proposal has not been implemented, or if 
the [NEPA document] concerns an ongoing program.”  46 Fed. Reg. 18,026, 
18,036 (Mar. 23, 1981).  Here, the proposal was implemented upon BLM’s 
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“‘[a]pproval of a [land use plan]’ is a ‘major Federal action’ requiring an EIS . . . , 

that action is completed when the plan is approved.”  542 U.S. at 73.  This Court 

followed SUWA in Cold Mountain, and held that USFS’s issuance of a permit to 

operate a bison capture facility completed the major Federal action in that case, 

even though the agency needed to examine whether the permit had been violated.  

375 F.3d at 894.   

 In Tidwell, plaintiffs argued that USFS was required to supplement its 1980 

NEPA analysis related to its issuance of special use permits for feeding elk on 

public lands because circumstances had changed related to diseases in elk.  

Following SUWA and Cold Mountain, the court rejected that argument and held 

that USFS’s major Federal action was the issuance of the permits, and that that 

action was completed when the permits were issued.  572 F.3d at 1122-23.  This 

was true notwithstanding the fact that USFS retained an oversight role in the matter 

and had the discretion to require a permit amendment to address current conditions.  

Id.; see also Ohio Valley Envtl. Coal., Inc. v. Army Corps of Eng’rs, 2012 U.S. 

Dist. LEXIS 7675, at *5-7 (S.D. W. Va. Jan. 23, 2012) (Corps’s issuance of a 

                                                                                                                                        
approval of the MPO, and there is no suggestion that that approval is an “ongoing 
program.” 
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Clean Water Act permit completed the major Federal action, notwithstanding its 

“oversight authority” and discretion to compel a permit modification).18 

 CBD acknowledges this line of cases, but seeks to avoid them by arguing 

that, unlike those cases, “BLM’s approval of [AZ1] was not complete and Denison 

could not begin mining under the 1988 [MPO] approval.  Additional BLM 

approvals were required and provided.”  CBDBr. at 37.  These actions, CBD 

argues, include the Gravel Permit, the update of Denison’s existing bond, and 

requiring Denison to obtain an air permit.  Id. at 36-43.  Because these actions 

were prerequisites to Denison restarting active mining, CBD claims, they are major 

Federal action.  Id. at 37 (relying on Ramsey v. Kantor, 96 F.3d 434 (9th Cir. 

1996)).19  CBD is incorrect. 

 Importantly, CBD does not challenge the district court’s conclusion that 

BLM’s approval of the 1988 MPO is the relevant major Federal action.  It also 

does not challenge the court’s conclusion that the action was complete in 1988, and 

that the AZ1 MPO continues to control.  ER24.  Nothing in the AZ1 MPO or 

                                           
18 CBD remarks that supplementation is needed because it claims the 1988 EA is 
old.  As in Tidwell, however, the age and substance of the NEPA document is not 
relevant to the question of whether there is ongoing major Federal action.  572 
F.3d at 1122-23 (no ongoing major Federal action in 2010 even though the NEPA 
document was prepared in 1980). 
19 CBD’s reliance on Ramsey is misplaced.  Nothing in that case stands for the 
proposition that a long-since completed agency action (such as BLM’s AZ1 MPO 
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BLM’s 3809 Regulations required any additional approvals from BLM before 

Denison restarted active mining, and CBD has not suggested as much.  Instead, 

CBD attempts to resurrect that long-since completed major Federal action, and link 

it to alleged prerequisites manufactured out of BLM’s monitoring and oversight 

activities (requiring Denison to obtain an air permit, and updating the bond 

amount), and BLM’s separate and distinct action of issuing the Gravel Permit to 

Mohave County.  These attempts are without merit. 

  1. Compliance with BLM’s regulations to obtain the air   
   permit. 
 

As the district court held, an agency ensuring that its permittee is in 

compliance with a valid, existing permit and the agency’s regulations is not major 

Federal action.  ER23-25 (following Penfold, 857 F.2d at 1314 (holding that 

BLM’s obligations to monitor and ensure compliance with FLPMA and the 3809 

Regulations do not qualify as a major Federal action); Envtl. Prot. Info. Ctr. v. U.S. 

Fish and Wildlife Serv., 2005 U.S. Dist. LEXIS 7200, at *2-6 (N.D. Cal. Apr. 22, 

2005) (agency’s duty to ensure compliance is not major Federal action); 40 C.F.R. 

§ 1508.18(a) (“major Federal action” excludes actions related to administrative and 

judicial enforcement)).  

                                                                                                                                        
decision) is somehow reopened, or deemed resurrected and ongoing, by an 
agency’s new action. 
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 Nothing in BLM’s 3809 Regulations compels a different conclusion.  In 

order to ensure that activities on public land do not cause UUD, an operator must 

comply with its MPO, as well as BLM’s performance standards, which include 

complying with all applicable federal and state laws, including the Clean Air Act.  

43 C.F.R. §§ 3809.415(a), .420(a)(6), (b)(4).  Here, BLM enforced these 

regulations by ensuring that Denison had obtained the required air permit.  This 

falls squarely within its compliance and enforcement authority, which by law does 

not constitute major Federal action.   

 CBD nevertheless attempts to transform Denison’s compliance and BLM’s 

oversight and enforcement obligations into regulatory prerequisites by citing to a 

letter from the DOI to the then-Governor of Arizona regarding an unnamed 

uranium mine operator that indicated that it will be restarting mining operations.  

CBDBr. at 43.  DOI states that it will “communicate to the operator the need to 

obtain all necessary Federal, State, and local permits before activities commence.”  

ER387.  Likewise, CBD cites to an email from BLM to a member of the Sierra 

Club stating that “[o]nce [Denison] receives their operating permits from ADEQ 

they may commence operations.”  ER332; CBDBr. at 43.  Neither of these 

communications to third parties state that Denison is not authorized to operate 

under the approved 1988 MPO, or that major Federal action related to its approval 

is ongoing.  Instead, they confirm that BLM’s 3809 Regulations require all 
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operators to comply with applicable federal and state laws.  That BLM might use 

its enforcement authority to state that Denison cannot proceed until it complies 

with these regulations does not change the character of BLM’s action as one of 

oversight and enforcement, and it certainly does not transform that action into an 

approval that serves as a prerequisite to mining under an approved MPO.  Penfold, 

857 F.2d at 1314.  If that were true, it would produce the absurd result that every 

agency decision to enforce its regulations is a prerequisite to a permittee’s ability 

to proceed, and thus, is “major Federal action.”  NEPA compliance would never 

end, a result long ago rejected by the Supreme Court and the Council for 

Environmental Quality.  Marsh, 490 U.S. at 373-74; 40 C.F.R. § 1508.18(a). 

  2. BLM’s decision to update Denison’s existing bond. 

 This conclusion also applies to BLM’s bond decision.  Under the 3809 

Regulations, an operator’s bond  

must cover the estimated cost as if BLM were to contract with a third 
party to reclaim your operations according to the reclamation plan . . . 
[and] must also cover any interim stabilization and infrastructure 
maintenance costs needed to maintain the area of operations in 
compliance with applicable environmental requirements while third-
party contracts are developed and executed.   

 
43 C.F.R. § 3809.552(a).  Once an operator has a bond, BLM is obligated to 

“periodically review the estimated cost of reclamation . . . and require increased 

coverage, if necessary.”  Id. § 3809.552(b).  That is what happened here.  Prior to 

BLM’s 2007 request that Denison provide an updated estimate for the cost of 
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reclamation, Denison established a bond for AZ1 in the amount of $33,333.33.  

ER389.20  BLM complied with its duty to periodically review the estimated cost of 

reclamation, and in this case, required increased coverage based on the estimate 

provided by Denison.  ER388-89, 410-12; SER674-80. 

 CBD’s claim that Denison could not proceed without this update is wrong.  

While CBD is correct that the 3809 Regulations prohibit an operator from 

“beginning operations” prior to BLM’s approval of a financial guarantee, it 

overlooks that prior to 2007 Denison provided a financial guarantee in the form of 

a bond that was accepted and approved by BLM.  ER389; SER682-83, 742.21  

Thus, the prohibition against beginning operations prior to having an approved 

bond did not apply to Denison at AZ1 in 2007 because it had provided one.  This is 

confirmed by Section 3809.552, which does not contain any prohibition against 

continued operations while BLM performs its periodic duty to review, and update 

if necessary, financial guarantees.  Further, there are no limitations on operating 

                                           
20 Denison had a $100,000 bond that covered three mines, including AZ1 (designed 
by its MPO number, AZA25969).  ER389.  Upon the acceptance of the new bond 
amount, BLM authorized the release of the $33,333.33 for AZ1, and allocated the 
$100,000 bond equally between the other two mines.  Id. 
21 As CBD notes, the AZ1 MPO was approved under BLM’s 1980 version of the 
3809 Regulations, which did not require financial guarantees.  CBDBr. at 20.  The 
2000 version of the regulations required all MPOs approved before January 2001 
without financial guarantees to provide one by September 2001.  43 C.F.R. § 
3809.505.  Denison complied and provided a $100,000 bond covering AZ1 and 
two other mines.  EA389; SER678. 
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while BLM reviews the amount of an existing bond contained anywhere else in the 

3809 Regulations, or in the AZ1 MPO.22  Thus, as the district court found, Denison 

was free to operate under the valid AZ1 MPO, which continued to control, and 

thus, BLM’s periodic review of the amount of Denison’s bond, and its required 

increase of that amount, was not a prerequisite to the operation of AZ1 under 

BLM’s regulations.   

 For these reasons, as the district court also found, BLM’s bond decision was 

not major Federal action because it constituted oversight and compliance.  ER24.  

While not discussed by the district court, it also is not major Federal action because 

it is a ministerial, non-discretionary act.  Under Section 3809.552(b), BLM is 

obligated to review bond amounts.  If it finds that a bond amount will not cover the 

cost of a third party implementing the operator’s approved reclamation plan, it 

must increase the bond to an amount that will.  BLM has no discretion in the 

matter, and therefore, has no power to consider and act on whatever information an 

environmental analysis might generate.  Thus, the action is not subject to NEPA.  

See Sierra Club v. Babbitt, 65 F.3d 1502, 1512-13 (9th Cir. 1995); Citizens Against 

Rails-to-Trails v. Surface Transp. Bd., 267 F.3d 1144, 1151 (D.C. Cir. 2001) 

(where an agency’s role is “merely ministerial, the information that NEPA 

                                           
22 Thus, this case is factually distinguishable from Ramsey, as there is no 
prohibition on Denison’s ability to operate.  96 F.3d at 444.   
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provides can have no effect on the agency’s actions, and therefore NEPA is 

inapplicable”).23   

 Similarly, BLM’s action is not major Federal action because it has no impact 

on the environmental status quo.  Koonetai Tribe of Idaho v. Veneman, 313 F.3d 

1094, 1114 (9th Cir. 2002).  Prior to the bond update, Denison was authorized to 

conduct operations under the AZ1 MPO; now, after the bond update, Denison still 

is authorized to conduct operations under the AZ1 MPO.  The bond update has no 

impact on Denison’s operations under the AZ1 MPO, the environment, or 

otherwise, and thus, “leave[s] nature alone.”  Id.  Therefore, it is not major Federal 

action.  Id.   

 For these reasons, CBD’s argument that BLM’s update to Denison’s existing 

bond created ongoing major Federal action is without merit.  For the same reasons, 

CBD’s Claim 5, which is premised on this same argument, is also without merit.  

 

 

                                           
23 Contrary to CBD’s assertion, this process does not provide BLM with a 
meaningful opportunity to decide whether operations at AZ1 should go forward, or 
place conditions on those operations.  BLM’s actions under Section 3809.552 do 
not reopen its prior approval of an operator’s MPO, including the reclamation plan.  
Under Section 3809.552, periodically BLM merely performs a mathematical 
calculation, and adjusts the bond amount as necessary to meet the current costs of 
implementing the previously approved reclamation plan.  The NEPA analysis for 
the substance of the reclamation plan was performed as part of BLM’s review of 
the MPO.  SER774, 781, 783-84, 813-17, 845, 859-62. 
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  3. BLM’s issuance of the Gravel Permit to Mohave County. 

 BLM’s issuance of the Gravel Permit to Mohave County also is not a 

prerequisite to Denison operating under the AZ1 MPO.  As the district court 

concluded, the Gravel Permit was issued to Mohave County, not Denison, and 

simply allows the County to use gravel from a BLM gravel pit in Robinson Wash, 

miles from AZ1.  ER23 n.6; ER381-82; SER638.  Thus, while issuance of the 

Gravel Permit was major Federal action for which NEPA compliance was 

required, it was not major Federal action at the mine or related to the AZ1 MPO.  

ER23 n.6.  Further, CBD provides no authority for the position that this approval 

was required for Denison to proceed under the AZ1 MPO.  Instead, as CBD notes, 

Denison’s use of Mt. Trumbull Road as an access route to AZ1 was contemplated 

and approved by the AZ1 MPO, and any impacts therefrom were evaluated and 

considered in the 1988 EA.  ER 501, 540-42, 584.  CBD provides no legitimate 

reason why these approvals are not enough for Denison to operate. 

 Instead, CBD attempts to create a reason by suggesting that because Mohave 

County had not performed regular maintenance on Mt. Trumbull Road, it became 

impassable,24 and as a result, Denison could not mine without fixing the road.  

CBDBr. at 38-39.  From this, CBD leaps to the conclusion that the AZ1 MPO was 

                                           
24 CBD’s claim that road was impassable is not true.  CBDBr. at 38.  In fact, the 
road was passable, but required road base repairs in various spots.  ER447. 
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faulty (and thus Denison could not proceed under it) because it did not contemplate 

Denison performing work on Mt. Trumbull Road for the County.  Id. at 38 (citing 

43 C.F.R. § 3809.401(b)(2)(viii) which requires an MPO submitted to BLM for 

approval to include plans for access roads).  CBD is wrong.   

 First, because the AZ1 MPO was approved before January 2001, Denison is 

entitled to continue to operate under its terms and conditions, and the provisions of 

Section 3809.401 cited by CBD pertaining to MPO content do not apply to it.  43 

C.F.R. § 3809.400(a).  Thus, as a matter of law, the AZ1 MPO is not faulty, and 

provides Denison all the authority it needs to operate and use Mt. Trumbull Road 

as an access route (regardless of the road’s condition). 

 Second, CBD neglects to consider that BLM indefinitely transferred the care 

and maintenance of Mt. Trumbull Road to Mohave County in 1986.  ER601-10.  

The County granted Denison a permit to perform road maintenance as its 

contractor in December 2007.  ER449.  The County, with Denison’s assistance, 

obtained permission from BLM for the County to use BLM’s gravel pit in nearby 

Robinson Wash.  ER381-84; SER30-31, 631-33, 700-01.  BLM issued the Gravel 

Permit in June 2008, which allows Mohave County, not Denison, to remove up to 

50,000 cubic yards of gravel from the borrow source.  ER381-82, 606; SER638.  It 

is not disputed that Denison agreed to perform the maintenance work for the 

County because well-maintained roads are beneficial to Denison; it makes 
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traversing the access route to AZ1 easier and less time consuming.  This benefit, 

however, should not be confused as a regulatory prerequisite to operate AZ1 under 

the approved AZ1 MPO.25  In addition, Denison did not need the gravel from 

BLM’s gravel pit to conduct road maintenance for the County.  Other sources of 

gravel were and are available.  BLM’s gravel was just the least expensive, and 

most convenient.  ER447; SER30-31, 676. 

B. Assuming there was major Federal action remaining, the 
information cited by CBD does not meet the threshold for 
supplementation. 

Assuming there was major Federal action remaining, CBD asserts that BLM 

must supplement its 1988 EA because significant new information has come to 

light.  CBDBr. at 32-35.  Of course, “[s]upplementation is not required ‘every time 

new information comes to light’” after a NEPA document is completed.  Tri-Valley 

CAREs v. Dep’t of Energy, 671 F.3d 1113, 1130 (9th Cir. 2012) (quoting Marsh, 

490 U.S. at 373-74).  Otherwise, agency decisionmaking would be “‘intractable.’”  

Id.  Instead, an agency must supplement only if the new information is significant, 

and has bearing on the impact of the major Federal action remaining to occur.  

Marsh, 490 U.S. at 372-73.  Thus, determining whether supplementation should 

occur turns “on the value of the information to the still pending decisionmaking 

process . . . and if the new information is sufficient to show that the remaining 

                                           
25 Thus, it is not major Federal action under Ramsey.  Supra note 22. 
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action will affect the quality of the human environment in a significant manner or 

to a significant extent not already considered.” Id. at 374 (emphasis added); Tri-

Valley, 671 F.3d at 1130 (information must present a “seriously different picture of 

the environmental harms” than previously analyzed); Idaho Sporting Cong. v. 

Thomas, 137 F.3d 1146, 1149 (9th Cir. 1998) (information must raise “substantial 

questions”).   

CBD argues that the following meets this standard:  (1) DOI’s decision to 

withdraw certain public lands from future mining in Northern Arizona; (2) the 

introduction of the California Condor into Northern Arizona; (3) a USGS study 

regarding reclamation activities at other mines in the region and elevated levels of 

uranium found in soils and streams nearby those mines; and, (4) ADEQ’s issuance 

of an aquifer protection permit to Denison for AZ1.  CBDBr. at 34-35.26  When 

reviewed against the information considered in the EA, and  that BLM’s only 

remaining obligations at AZ1 concern monitoring and compliance activities, this 

information does not meet the Marsh standard.   

 1. DOI’s withdrawal of certain public lands from future   
   mining. 

 
CBD claims that DOI’s withdrawal of certain public lands from future 

                                           
26 CBD asserts that supplementation is required because the it claims the EA is 
outdated.  CBDBr. at 34-35.  The age of a NEPA document in and of itself does 
not meet the Marsh standard to demonstrate the existence of any new information, 
or paint a seriously different picture of the environmental impacts.  

Case: 11-17843     05/07/2012     ID: 8168319     DktEntry: 32     Page: 46 of 67



 40

mining, including those around AZ1, necessitates supplementation.  CBDBr. at 34 

(claiming that the withdrawal was based on “newly-identified threats to the [Grand 

Canyon] National Park and the water supply of over 20 million people, and a 

finding that existing environmental laws do no[t] adequately constrain mining 

operations”).  CBD is wrong, and misstates DOI’s findings and reasons for the 

withdrawal.   

First, as a matter of law, the withdrawal has no impact on mining at AZ1.  

This is because the withdrawal is “subject to valid existing rights.”  ER49.  The 

effect of a withdrawal that is subject to valid existing rights is that “the withdrawal 

is ineffective as to the lands embraced by those [mining] claims.”  In re Stanley, 

103 I.B.L.A. 392, 394 (1988); see In re Goergen, 144 I.B.L.A. 293, 297 (1998).  In 

other words, if mining claims are valid in the face of a withdrawal (i.e., located 

prior to the date of the withdrawal by a discovery of a valuable mineral deposit), 

the miner’s “rights of use, enjoyment and disposition in his unpatented mining 

claims remain unchanged.”  Freese v. United States, 639 F.2d 754, 758 (Ct. Cl. 

1981); United States v. Boucher, 147 I.B.L.A. 236, 242-43 (1999).  Here, as DOI 

acknowledged in its record of decision (“ROD”) and in the Final Environmental 

Impact Statement (“FEIS”) developed for the ROD, an economical ore body has 

been discovered at AZ1, is being mined under an approved MPO, and is 

anticipated to be mined regardless of the withdrawal; i.e., Denison has valid 
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existing rights at AZ1.  ER49, 53-55; SER26, 504-11, 518, 524-25, 528, 535-36, 

543, 549-50; CBDBr. at 11.  The withdrawal has no impact on mining at AZ1, and 

thus, cannot be considered significant new information with respect to AZ1.  See, 

e.g., Consejo de Desarrollo Economico de Mexicali, A.C. v. United States, 438 F. 

Supp. 2d 1207, 1243-44 (D. Nev. 2006), vacated in part as moot 482 F.3d 1157 

(no supplementation when EPA reclassified an air quality control region because 

the change had no effect on the project’s mitigation and compliance with law). 

CBD cites DOI’s initial federal register notice and press release for its 

segregation of the public lands, which called for a “time-out” on new mining 

claims while DOI evaluated whether public lands should be withdrawn.  CBDBr. 

at 34.  Nowhere in these documents does DOI indentify new information, such as 

new threats to any national parks or a regional water supply, nor does DOI make a 

finding that existing environmental laws do not adequately constrain mining; they 

simply announce the segregation.   

Further, DOI never made these findings in the actual withdrawal documents.  

Instead, DOI found that there was limited and inconclusive information about any 

impacts from uranium mining, and that the available information showed that there 

is a very low probability of adverse impacts from mining.  ER51, 56-57, 60.  This 

is consistent with, and does not present a seriously different picture from, the site-

specific evidence regarding AZ1 that BLM evaluated in the EA.  For example, 
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with respect to groundwater impacts, BLM concluded in the EA that the potential 

for any direct impacts was “negligible,” and that given the impermeable strata 

separating the base of AZ1 from groundwater and seepage rates, any indirect 

impact was “insignificant.”  SER843-45 (estimating that it would take from 2,300 

to 82,000 years for any water to seep through the 1,400 feet of impermeable strata 

between AZ1 and groundwater).  This is consistent with the finding in the 

withdrawal FEIS that AZ1 is not located within the groundwater drainage area of 

any perched aquifer springs, and thus, was unlikely to impact groundwater 

resources.  SER512. 

Finally, CBD’s citation to DOI’s statements made early in the withdrawal 

decisionmaking process regarding the sufficiency of existing law fails to account 

for BLM’s conclusions in the FEIS at the end of the decisionmaking process, as 

well as DOI’s ultimate conclusions in the ROD.  In the FEIS, BLM concluded that 

any potential impacts from the current pace of uranium mining (which includes 

AZ1) would be mitigated under existing laws and regulations.  SER503-04 

(compliance with BLM’s and USFS’s surface management regulations will 

mitigate potential impacts from current uranium mining).  And, as noted, DOI 

ultimately found that there was limited and inconclusive information about any 

impacts from uranium mining, and that the available information showed that there 

is a very low probability of adverse impacts from mining.  ER51, 57-60.   
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Despite the low probability of any such impacts, DOI acknowledged that 

there remained a risk that if an event were to occur, those impacts might be 

significant.  As such, DOI opted for a “cautious and careful approach” to address 

this low risk, and concluded that a “twenty-year withdrawal will allow for 

additional data to be gathered and more thorough investigation of groundwater 

flow paths, travel times, and radionuclide contributions from mining.”  ER56-57.  

DOI therefore decided to proceed with the withdrawal, subject to valid existing 

rights, to allow it to collect and analyze additional information about any impacts 

of mining.  Id.  Thus, DOI’s withdrawal decision demonstrates that:  there is a low 

probability of any adverse impacts from breccia pipe mining; current laws protect 

the environment from any potential adverse impacts from mining; and, DOI is 

using the withdrawal period to gather data to determine, if in fact, uranium mining 

has any adverse impacts.  ER57, 60.  Even the agencies that have been looking at 

this issue for two years do not have any new information that might necessitate 

NEPA supplementation. 

 2. The reintroduction of the California Condor into Northern  
   Arizona. 

 
CBD argues that because the California Condor, a bird listed as endangered 

under the ESA, was reintroduced into Northern Arizona in 1996, BLM should 

supplement the EA.  CBDBr. at 34.  CBD cites no information that the Condor has 

been seen at or around AZ1, or that AZ1 contains habitat suitable for the Condor.  
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Further, it makes no claim that either BLM or Denison is violating the ESA.  

Instead, it cites to information confirming, at most, that Condors live in Northern 

Arizona, an very large area.   

CBD cites BLM’s Standards for Rangeland Health and Guidelines for 

Grazing Administration Implementation Project, June Tank Allotment Assessment 

(“June Tank”).  See ER390, 392, 394.  This document says nothing more than 

Condors may exist within the boundaries of the June Tank area, which appears to 

include AZ1 and covers 115,796 acres (over at least 250 square miles).  SER756, 

757-59.  Not only does it not confirm Condor’s presence at AZ1, it does not even 

confirm their presence in the June Tank area.  SER757 (“Condors may 

occasionally fly over the [June Tank] area from the release site in the Vermillion 

Cliffs, a distance of over 60 miles.”) (emphasis added).  Indeed, the report states 

that while Condors may use the June Tank to forage, they rarely are found in the 

area.  SER758.  Finally, in discussing risks, the report states that Condors are 

vulnerable to lead in livestock carcasses.  ER394.  Its makes no mention of mines 

generally being a threat to the Condor, or AZ1 posing any risk to the birds.  Id. 

CBD also cites two National Park Service (“NPS”) documents that state that 

Condors use the “North Parcel,” an area of over 500,000 acres,27 for feeding and 

rearing activities, and that Condors may be attracted to construction activities.  

                                           
27 See 74 Fed. Reg. 35,887, 35,887 (July 21, 2009).  
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ER324-25, 336.  This information is devoid of information stating that the Condor 

is or has been at AZ1, and only shows that Condors may be found in the region.  In 

addition, all surface disturbance (i.e., construction) at AZ1 was completed prior to 

the 1996 reintroduction of Condors into Northern Arizona.  SER752-54.  

Moreover, the existence of AZ1 (and other mines) were known when the Condors 

were reintroduced, yet the region still was deemed suitable for the Condor.   

Finally, CBD cites information that Condors have been seen at the Orphan 

Mine, and that Condors may be attracted to evaporation ponds at mining sites, and 

threatened by contaminated carrion at the Orphan Mine.  CBDBr. at 34.  The 

Orphan Mine is located near a cliff face on the South Rim of the Grand Canyon, 

approximately fifty miles southeast of AZ1.  See ER260, 494; SER699.  None of 

this information mentions Condors at or nearby AZ1, or states that AZ1 poses the 

same threat as the Orphan Mine (which, due to location in the Grand Canyon 

National Park, still has not been reclaimed).   

Contrary to CBD’s generalized, regional information, a biological survey 

conducted in 2007 and 2009 for Denison’s EZ mine project, which is ten miles 

northwest of and on similar terrain as AZ1,28 found no sign of the Condor at or 

near those properties.  SER74, 101, 106-07.  This stands to reason as AZ1 is 

located in an area that is not suitable habitat for Condors.  Condors prefer 

                                           
28 SER101, 112, 123, 394, 883. 
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mountains, gorges, and hillsides that create updrafts that provide favorable soaring 

conditions29—none of which are present at or around AZ1.  SER883-86 (showing 

flat, barren desert).  Condors eat medium to large sized dead mammals like cattle, 

sheep, deer, and horses – none of which are or have been present at AZ1.30  

Further, Condors reproduce in cliffs and hillside caves or clefts—none of which 

exist at AZ1.31   

CBD cites to generalized information stating that Condors are present in 

Northern Arizona.  It provides no information that Condors have ever been seen at 

AZ1, or that AZ1 contains Condor habitat or food.  CBD has not asserted that 

either BLM or Denison are violating the ESA or BLM’s regulations.  Thus, its 

proffered information is of no value to BLM’s monitoring and compliance 

obligations, which include ensuring Denison’s compliance with the ESA.  43 

C.F.R. § 3809.420(b)(7); see Enos v. Marsh, 769 F.2d 1363, 1374 (9th Cir. 1985) 

(no supplementation when an endangered species is in the “vicinity” of the project, 

and the operator is in compliance with ESA).  

 3. USGS studies about other mines. 

CBD claims that recent USGS studies regarding the Hack, Pigeon, and 

Kanab North Mines revealed elevated levels of radioactivity in soils and stream 

                                           
29 SER890. 
30 ER225, 228; SER36, 74.  
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segments near those mines, allegedly due to deficient reclamation activities.  

CBDBr. at 34-35.  As this assertion suggests, it contains no information about AZ1 

in any respect, and thus, does not paint a significantly different picture of AZ1 than 

previously known.   

Further, USGS disclaims that its studies are only helpful for “evaluating the 

effects of legacy mining in the region, providing baseline information for uranium 

in groundwater, and comparing subbasin mining activities in the Kanab Creek 

Basin in northern Arizona.”  ER314.  It makes no conclusions, for example, 

regarding possible impacts to groundwater from AZ1 or any other mine.  Indeed, 

the report concludes:  “Observation of groundwater-chemistry relations between 

concentration and mining condition (no mining activity, active mines on standby, 

or reclaimed mine areas) were limited and inconclusive.”  ER315 (emphasis 

added).  CBD cannot meet its burden to create substantial questions about whether 

AZ1 may cause significant degradation by offering reports that are expressly 

inconclusive on the very point for which they are cited, particularly when they do 

not even evaluate the mine in question.   

This “new information” is even less valuable to BLM’s monitoring and 

enforcement decisions because Denison is operating under and in compliance with 

an Aquifer Protection Permit (“APP”), which is designed to ensure that AZ1’s 

                                                                                                                                        
31 SER883, 890. 
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operations do not adversely impact groundwater.  SER77-99.  The issue of 

potential discharges to groundwater was considered by ADEQ, EPA, and a host of 

other expert agencies when crafting and approving the APP.  Those agencies found 

that the only significant source of groundwater near the mine is the Redwall-Muav 

aquifer, which is 3,000 feet below ground surface.  Given the depth of the AZ1 

mine shaft, the mine is at least 1,400 feet of solid rock above groundwater.  ER493, 

496, 546, 548.  Exploration borings at AZ1 did not encounter any indication of 

groundwater in formations adjacent to the AZ1 breccia pipe at or above the depth 

of the mine shaft.  ER546-47, 550; SER761.  If there is little to no water to flow 

into the mine to be perched, the risk of such water seeping through unidentified 

cracks and into groundwater sources is insignificant.  SER873 (“[t]otal inflow into 

the mine is expected to be low”), SER874 (describing AZ1 as a “zero seepage 

condition”). 

CBD’s citation to USGS studies about other mines, and its suggestion that 

AZ1 is impacting soil and water resources, does not provide a seriously different 

picture regarding impacts from AZ1 than were previously addressed by BLM in 

the EA.  Thus, supplementation is not required.  Citizens for a Better Henderson v. 

Hodel, 768 F.2d 1051, 1058-59 (9th Cir. 1985) (no supplementation required when 

information does not show greater harm than was previously evaluated); W. 

Branch Valley Flood Ass’n v. Stone, 820 F. Supp. 1, 7 (D.D.C. 1993) (no 
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supplementation required when new information does not show that change in 

impacts is significant); see Tri-Valley, 671 F.3d at 1130. 

 4. ADEQ’s issuance of an APP for AZ1. 
   
Finally, CBD suggests that ADEQ’s issuance of an APP is significant new 

information because Arizona law requires an APP when there is a reasonable 

probability that a pollutant will reach an aquifer.  CBDBr. at 35.  This position 

represents a misunderstanding of ADEQ’s aquifer protection program.  ADEQ 

does not individually evaluate mines to determine whether there is a reasonable 

probability whether they will discharge to groundwater.  Mines are a preset 

category of facilities that are required to obtain an APP regardless of whether they 

actually discharge.32  In any event, when permitting AZ1, ADEQ found that 

exploration borings at AZ1 did not encounter any indication of groundwater in 

formations adjacent to AZ1 from the surface to the depth of the mine shaft.  Thus, 

it concluded that there was little to no likelihood that AZ1 would impact 

groundwater.  ER546-47; SER761; see also SER512 (there are no perched aquifer 

springs within the groundwater drainage area of AZ1).  

 

  

                                           
32 SER891, 897-99. 
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IV. BLM’S Reliance on a CE to issue the Gravel Permit to Mohave County 
was not arbitrary and capricious (Claim 4). 

 
CBD asserts that BLM’s reliance on a CE to issue the Gravel Permit to 

Mohave County was unlawful because BLM failed to evaluate “indirect” and 

“cumulative” impacts, as well as the impacts of “connected actions.”  CBDBr. at 

53.  CBD’s arguments have no merit. 

CEs are a category of actions that by law do not individually or cumulatively 

have a significant effect on the human environment.  Alaska, 189 F.3d at 857; 40 

C.F.R. § 1508.4.  When complying with NEPA using a CE, an agency first must 

“determin[e whether the] particular action falls within one of its [CEs]”  Alaska, 

189 F.3d at 857.  If the action fits within a CE, it then must determine whether 

there are “extraordinary circumstances”33 that would prevent the use of the CE.  Id. 

at 858.  If there are no extraordinary circumstances, the agency’s NEPA 

obligations are at an end.  Id. 

Here, BLM engaged in this two-step process and found that the issuance of 

the Gravel Permit fit within its CE for the “Disposal of mineral materials, such as 

sand, stone, gravel, . . . in amounts not exceeding 50,000 cubic yards or disturbing 

more than 5 acres, except in riparian areas.”  ER398.  BLM also determined that 

there were no extraordinary circumstances.  ER71-73, 400.  As the district court 

                                           
33 Extraordinary circumstances are cases in which a normally-excluded action may 
have a significant environmental effect.  See 40 C.F.R. § 1508.4. 
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found, these decisions should be upheld because they were not arbitrary or 

capricious.  ER2-6.  

A. BLM is not required to comply with the requirements for an EIS 
when utilizing a CE. 

 CBD argues that BLM violated NEPA by failing to conduct indirect and 

cumulative impacts analyses.  CBDBr. at 55 (citing 40 C.F.R. §§ 1508.25(c)(2)-

(3)).  In the context of a CE, this argument is misplaced.  Indirect and cumulative 

impacts analyses are required when an agency is preparing an EIS; however, 

“where agency action falls under a [CE], it need not comply with the requirements 

for preparation of an EIS.”  Wong v. Bush, 542 F.3d 732, 737 (9th Cir. 2008) 

(following 40 C.F.R. § 1508.4); Sequoia Forestkeeper v. U.S. Forest Serv., 2010 

U.S. Dist. LEXIS 131381, at *48-49 (E.D. Cal. Dec. 3, 2010) (for CEs “the 

cumulative effects analysis required by an [EA] need not be performed.  That 

assessment has already been conducted as part of the creation of the exclusion.”).   

This conclusion is confirmed by the NEPA regulations, which state that 

when a CE applies, such actions are “exempt from requirements to prepare an 

environmental impact statement (§ 1508.4).”  40 C.F.R. §§ 1500.4(p), 1500.5(k); 

see also id. § 1507.3(b)(2)(ii) (agencies must adopt there own procedures (i.e., not 

those set forth in the NEPA regulations) for actions that do not require an EIS or an 

EA (i.e., procedures for CEs other than in the NEPA regulations)).  The definition 

of a CE further confirms this conclusion.  Id. § 1508.4 (actions that qualify for a 

Case: 11-17843     05/07/2012     ID: 8168319     DktEntry: 32     Page: 58 of 67



 52

CE do not require an EIS or EA); see Wong, supra.  Were this conclusion 

otherwise, there would be no difference between a CE and an EA and an EIS—a 

result contradicted by the language and intent of the NEPA regulations.  Because 

BLM had no legal obligation to conduct the indirect or cumulative impacts 

analyses as required for an EIS or an EA, CBD’s arguments fail. 

Beyond the requirements of EISs and EAs, while not expressly stating that it 

is challenging BLM’s decision that there were no extraordinary circumstances, 

CBD appears to challenge BLM’s June 24, 2011, conclusion in its remand 

explanation that the Gravel Permit did “not have a direct relationship to other 

actions with individually insignificant, but potentially cumulatively significant, 

environmental effects.”  ER71-73; CBDBr. at 56-57.  As the district court held, 

however, BLM offered a rational explanation for its decision, which was not 

arbitrary or capricious.  ER4-6.   

BLM concluded that the Gravel Permit was not directly related to road 

maintenance because, since 1986, Mohave County had used various sources of 

gravel to perform that task, and because road maintenance would occur regardless 

of the availability of gravel under the Gravel Permit.  ER72.  BLM further found 

that regardless of the source of gravel, impacts related to road maintenance would 

be the same as BLM analyzed in its 1986 EA for the County ROW, which BLM 

found would not cause significant environmental impacts or implicate any 
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extraordinary circumstances.  Id.  BLM also correctly determined that the 

extraction of gravel from Robinson Wash was not directly related to activities that 

use Mt. Trumbull Road as a means of access (such as for recreational use by 

visitors).  Id.  Like road maintenance, “these activities have long been conducted 

on the Arizona Strip and their continuance does not depend on BLM’s granting of 

the [Gravel Permit].”  Id.  With respect to AZ1, BLM relied on its 1988 EA, which 

concluded that Denison’s use of Mt. Trumbull Road would not have significant 

environmental effects on the environment, “even when considered along with the 

otherwise insignificant effects from the 1986 [ROW].”  ER72-73.   

Thus, based on the fact that road maintenance and the use of Mt. Trumbull 

Road would occur, and had long occurred, regardless of the source of gravel, and 

because prior environmental analyses of these actions demonstrated that there were 

no significant cumulative impacts, BLM rightly determined that there was no 

direct relationship to other actions with individually insignificant, but potentially 

cumulatively significant, environmental effects.  Id. 

B. The Gravel Permit is not a “connected” action with BLM’s 1988 
approval of the AZ1 MPO. 

CBD also argues that BLM failed to evaluate the impacts from connected 

actions when it approved the Gravel Permit.  CBDBr. at 58-60.  This argument has 

no merit.   
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 NEPA prohibits agencies from segmenting large projects into smaller 

projects to avoid a determination that a large project will have a significant impact, 

and require the preparation of an EIS.  Wetlands Action Network v. U.S. Army 

Corps of Eng’rs, 222 F.3d 1105, 1118 (9th Cir. 2000) (“WAN”).  This anti-

segmentation policy is manifested in the requirement that agencies consider 

connected actions together.  Id.  Connected actions are actions that are “closely 

related and therefore should be discussed in the same impact statement.”  40 C.F.R. 

§ 1508.25(a)(1).  Actions are connected if they:  “(i) Automatically trigger other 

actions which may require environmental impact statements; (ii) Cannot or will not 

proceed unless other actions are taken previously or simultaneously; [or] (iii) Are 

interdependent parts of a larger action and depend on the larger action for their 

justification.”  Id.   

 This Court employs the independent utility test to determine whether an 

action meets this definition.  WAN, 222 F.3d at 1118.  Under that test, “[w]hen one 

of the [actions] might reasonably have been completed without the existence of the 

other, the . . . [actions] have independent utility and are not ‘connected’ for 

NEPA’s purposes.”  Great Basin Mine Watch v. Hankins, 456 F.3d 955, 969 (9th 

Cir. 2006); Trout Unlimited v. Morton, 509 F.2d 1276, 1285 (9th Cir. 1974) (the 

test evaluates whether “it would be irrational, or at least unwise, to undertake the 

first [action] if subsequent [actions] were not also undertaken”).  The fact that 
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actions benefit from the existence of each other is not enough to prevent a finding 

of independent utility.  Great Basin, 456 F.3d at 970. 

Connected actions are those actions that are closely related to other 

“currently proposed” or occurring actions.  ER428.  As such, an agency is required 

only to consider whether proposed or contemporaneous actions are connected, and 

not whether current actions are connected to actions completed in the agency in the 

past.  See Native Ecosystems Council v. Dombeck, 304 F.3d 886, 894 (9th Cir. 

2002).  This makes sense, as NEPA review is forward-looking, and may not be 

used to retrospectively re-scope decisions that have been made.  Nat’l Wildlife 

Fed’n v. Appalachian Regional Comm’n, 677 F.2d 883, 889-90 (D.C. Cir. 1981) 

(absent bad faith, courts will not require an after-the-fact reevaluation of past 

actions); Blue Ocean Pres. Soc. v. Watkins, 754 F. Supp. 1450, 1459-60 & n.10 (D. 

Haw. 1991) (rejecting a call for a retrospective EIS by showing a “connection” 

between a past action evaluated under an EA, and the proposed action); see N. 

Plains Res. Council v. Surface Transp. Bd., 668 F.3d 1067, 1087 (9th Cir. 2011) 

(connected actions analysis applies to proposals or parts of proposals).34 

                                           
34 CBD argues that the connected action analysis is not dependent on timing, and 
that past actions must be considered because it claims “[c]onnected actions include 
those that are taken ‘previously or simultaneously.’”  CBDBr. at 59 (quoting 40 
C.F.R. § 1508.25(a)(1)(ii)).  CBD misreads the regulation.  This section is 
discussing the nature of the relationship between actions, not timing.  This is 
confirmed when it is read in context with the rest of Section 1508.25(a)(1), which 
is concerned with the scope of proposed actions, and with subsections (a)(1)(i) and 
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 In this case, BLM’s decisions to issue the 1986 ROW in 1986 and the AZ1 

MPO in 1988 occurred, and were completed, twenty years before BLM considered 

issuing the Gravel Permit.  Thus, they are past actions, and not proposed or 

contemporaneous actions subject to the connected action regulations.  CBD’s 

attempt to resurrect and re-scope these past actions fails. 

Even assuming the connected action regulations applied, the independent 

utility test demonstrates that BLM’s decisions regarding the issuance of the 1986 

ROW and the 1988 AZ1 MPO are not connected to its 2008 issuance of the Gravel 

Permit.  The past actions were implemented for twenty years without the existence 

of the more recent action; thus, it cannot be said that the past actions could not 

reasonably have been completed by the agency without the more recent action—

they were.  Likewise, it cannot be said the past actions would be considered 

irrational or unwise if the Gravel Permit were not issued twenty years in the future.  

The Gravel Permit provides a cheaper and more convenient source of gravel for 

road repairs, it does not represent a keystone to all road maintenance or mining 

operations at or near AZ1.  While operations at AZ1 may benefit from having this 

                                                                                                                                        
(iii), which are designed to prevent the segmentation of proposed (not past) 
projects.  These regulations do not contemplate reaching back into the past to re-
scope and re-evaluate past, completed agency actions, the substance of which will 
not be reconsidered.  This would not serve the purpose of NEPA (informing 
agencies of the consequences of their decisions before they make them).  To the 
extent the impacts of past actions should be considered, that is done a cumulative 
impacts analysis, not re-scoping.   
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source of gravel to perform road repairs for the County, those operations have gone 

on without that gravel, and will do so when the authorization for the gravel 

expires.35  At that point, Denison and the County would seek another source of 

gravel for road maintenance.  ER4-5, 71-73 (over the years “Mohave County has 

used various sources of gravel” to maintain the road, and “maintaining Mt. 

Trumbull Road does not depend on the availability of gravel from Robinson 

Wash”); SER31.36  The past actions would and did proceed without the Gravel 

Permit, and thus, have independent utility.  Therefore, they are not connected to the 

Gravel Permit.  Great Basin, 456 F.3d at 969. 

Plaintiffs’ reliance on Sierra Club v. U.S. Department of Energy is 

misplaced.  There, the court found that a grant of an easement for an access road to 

a proposed expansion of a mine were “connected actions because they are 

inextricably linked,” such that “but for the road, the mining company could not 

access the mine site.”  255 F. Supp. 2d 1177, 1184 (D. Colo. 2002).  Here, 

however, Denison is authorized, and will be able, to operate the mine and maintain 

the roads with or without gravel under the Gravel Permit.  Nothing in Denison’s 

permits or authorizations obligates Denison act as the County’s contractor, or to 

                                           
35 Great Basin, 456 F.3d at 970 (actions benefiting from one another does not 
render them connected).   
36 Thus, CBD’s suggestion that the Gravel Permit would not have been obtained 
but for the existence of AZ1 is inaccurate.  CBDBr. at 59. 
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use BLM’s gravel pit—it simply is more convenient and cheaper.37  Thus, the 

gravel pit does not operate as a gate keeper as does the road in Sierra Club; there is 

no inextricable link.38   

CBD’s reliance on Center for Food Safety v. Vilsack also is distinguishable.  

There, the court found that when considering the planting of sugar beet seedlings, 

the agency also had to consider the next reasonably foreseeable action at the same 

time—namely, the subsequent full-scale planting and harvesting of beets—and 

could not segment the two.  2010 WL 3835699, at *5-6 (N.D. Cal. Sept. 28, 2010) 

(seedlings were the first step in a multi-step production).  In contrast, BLM’s 

decisions regarding the 1986 ROW and 1988 AZ1 MPO are not necessary steps 

toward some larger goal, and they were not necessary precursors to each other, or 

BLM’s issuance of the Gravel Permit.  Similarly, ongoing road maintenance, to the 

extent it requires additional gravel, would continue with other sources of gravel 

once the Gravel Permit expires.  SER30-31, 697. 

CONCLUSION 

For the foregoing reasons, this Court should affirm the district court’s grant 

of summary judgment in favor of Denison and BLM. 

 

                                           
37 SER30-31, 697 (Denison can obtain gravel from other sources).   

Case: 11-17843     05/07/2012     ID: 8168319     DktEntry: 32     Page: 65 of 67



 59

RESPECTFULLY SUBMITTED this 7th day of May, 2012. 

GALLAGHER & KENNEDY, P.A. 

By:/s/ Bradley J. Glass   

Michael K. Kennedy 
Bradley J. Glass 
David J. DePippo 
2575 East Camelback Road 
Phoenix, Arizona 85016-9225 
Counsel for Defendant-Intervenor-
Appellees 

                                                                                                                                        
38 CBD’s reliance on Dine CARE v. Klein, 747 F. Supp. 2d 1234, 1254 (D. Colo. 
2010), is inapposite for the same reasons.  
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