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ARGUMENT 

I. 

Tribal Immunity Did Not Bar the Complaint 

 The Seminole Tribe’s Answer brief is unsurprising. It asserts the standard 

sovereign immunity arguments that have served for some time to protect Indian 

tribes from suit despite tribal breaches of commercial conduct that would not be 

forgiven in non-Indian disputes. The Seminole Tribe accurately sets forth the 1871 

genesis for the Secretary of the Interior’s role in approving Indian contracts: “we 

owe it to [Indian Tribes] to protect them in the precise manner proposed by the 

section.” See Appellee’s Brief at 26. But Congress’ protection via Secretarial 

approval of contracts does not address the issue presented here: whether sovereign 

immunity was waived despite the fact that there was no Secretarial approval of the 

lease that did, in fact, waive immunity.  

It is undisputed that the long term lease between the Seminole Tribe and 

Contour Spa provided for the waiver of sovereign immunity. See DE 16-3 § 22.29. 

Therefore there can be no question that the Seminole Tribe made a clear, express 

and unmistakable waiver of tribal sovereign immunity and that it did so by a 

knowing and intelligent decision at the Tribe’s highest level. While the Tribe 

correctly states that a Secretarial approval “is thus a condition precedent to the 

validity” of a lease (Appellees’ Brief at 10), that does not undermine the heart of 
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our argument, i.e., that the Tribe’s sovereignty/sovereign immunity is not 

impregnable in this case. 

 The Tribe writes that “lacking the formality of Secretarial approval, a long 

term lease of Indian lands . . . is void and a nullity.” Id. at 12. But Contour’s 

argument is that where a Tribe has actually waived its sovereign immunity, it 

cannot hide behind the lack of Secretarial approval where the Secretarial approval 

would have been forthcoming but for the Tribe’s deceit, and where the Tribe has 

removed the case against it from State court to Federal court, thereby asking the 

Federal Court to resolve a dispute caused by the Tribe’s, not the Secretary’s 

actions.  

 The hubris of the Tribe is unbounded: “no Lease ever came into being – an 

entirely predictable result that arose from a Lease which was entirely void of [the] 

lack of signed and written Secretarial approval.” Id. at 14. The Tribe made non-

approval a “predictable result” by its intentional act of refusing to respond to the 

Secretary’s May 27, 2004 request that the Tribe correct certain deficiencies and 

resubmit its application. Sovereign immunity should not apply to a cause removed 

from state court to federal court where non-approval was both caused and 

concealed by a Tribe that had expressly waived immunity.   

 The Tribe’s reliance on 25 U.S.C. § 415(a) for the proposition that the 

section “is for the protection of Tribal interests and not for the protection of those 
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parties with whom tribes contract” (Appellee’s brief at 15), is not persuasive 

where, as here, the Tribe had made an express decision to waive sovereign 

immunity. None of the cases offered by the Tribe support the notion that § 415 can 

be used as a shield where a tribe has expressly waived sovereign immunity, the 

lack of Secretarial approval is caused by the tribe’s intentional refusal to comply 

with the Secretary’s simple request to correct a few deficiencies, and where the 

tribe intentionally conceals the Secretary’s request from the party to whom the 

tribe has made the promise to waive sovereign immunity. And none of the cases 

involve the removal of a suit to federal court in order to seek protection under 

federal law.  

 In A.K. Management Company v. The San Manuel Band of Mission Indians, 

789 F.2d 785 (9
th

 Cir. 1986), “three days after signing the Agreement, the Band 

notified A.K. that it would not recognize the Agreement” and A.K. filed a diversity 

suit in federal court. Id. at 786. Thus A.K. does not address the facts presented in 

this case. There was no submission to the Secretary, no response from the 

Secretary, no concealment, no removal, no reliance, and no extended operations of 

a facility.  

In The Citizen Band of Potawatomi Indian Tribe of Oklahoma v. Enterprise 

Management Consultants Inc., 883 F.2d 886 (10
th

 Cir. 1989), the Bureau of Indian 

Affairs “issued a decision refusing to approve the contract” and Enterprise 
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Management obtained district court injunctive relief while it “completed an 

administrative appeal of the BIA decision.” Id. at 887. The Court of Appeals 

reversed because Enterprise could not satisfy the requirement for injunctive relief 

given the adverse BIA decision. Id. at 890.  

 Here, there was no BIA decision to appeal because the Secretary simply 

“sent a reply letter to Defendant [Seminole Tribe] dated May 27, 2004 (ten days 

after the Spa opened) noting several deficiencies in Defendant Tribe’s application 

and requesting that Defendant [Tribe] correct said deficiencies and re-submit its 

application.” DE 65-3 (Judge Zloch’s Order of Dismissal). “Defendant Seminole 

Tribe never shared this letter with Plaintiff at any time.” Id. Thus Potawatomi does 

not present a factual scenario like that presented here.  

 In addition to being inapposite factually, Potawatomi is helpful legally. The 

court found that sovereign immunity had been waived by the Band’s conduct: 

We disagree with the Tribe’s argument that the 

district court was without jurisdiction to enter an 

injunction due to the Tribe’s sovereign immunity. We 

believe that the Tribe waived its immunity by agreeing 

that the court could enter interlocutory orders preserving 

the status quo. See rec., vol. II, at 49. The Tribe’s waiver 

is also reflected in its failure to appeal the court’s April 7, 

1987 order prohibiting the Tribe from interfering with 

EMCI’s operation of the bingo games pending 

exhaustion of administrative remedies.  

Potawatomi, 883 F.2d at 888, n.2. Thus Potawatomi supports the proposition that 

something less than “express” language can lead to waiver in certain instances. 
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 The Seminole Tribe seeks to avoid both the comments in Kiowa Tribe of 

Oklahoma v. Manufacturing Technologies Inc., 523 U.S. 751 (1998), casting doubt 

on the continued viability of the “accidental” judicial doctrine of tribal immunity, 

and the import of Lapides v. Board of Regents of the University System of Georgia, 

535 U.S. 613 (2002).  The Tribe writes that Contour’s argument is “that the 

removal of the case to federal court is functionally equivalent to Secretarial 

approval of an unapproved lease – and absurd result to be sure.” Appellee’s Brief 

at 35. That is not Contour’s argument. The contention is that the Tribe cannot use 

the Secretary’s decision to approve a lease when corrected as a way to claim the 

lease is void. And that by removing the case to federal court, the Tribe has given 

the federal court the right to decide the question.   

The Tribe’s exaggerated submission ignores the realities of Kiowa and 

Lapides and State of New York v. The Shinnecock Indian Nation, 523 F.Supp.2d 

185 (E.D.N.Y. 2007). We have extensively discussed those cases in Contour’s 

Initial Brief. The Appellee seeks to distinguish Shinnecock with the comment that 

“[a]fter all, the Shinnecock Nation was not a federally recognized tribe at the time 

and was not entitled to the extensive Tribal immunity to which the Seminole Tribe 

and then federally recognized tribes are entitled.” Appellee’s Brief at 34. Nothing 

in Shinnecock suggests a diminished view of tribal immunity based on federal 

statutes. 
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The decision in Shinnecock did not turn on the nature of the Shinnecock’s 

status; it turned on the court’s conclusion “that the issue of Indian tribal 

sovereignty can be analyzed under the analogous legal framework [of Lapides] 

when considering issues of state immunity from suit under the Eleventh 

Amendment.” Shinnecock, 523 F.Supp. at 298. That analysis was correct and 

should be applied here.  

The admixture of an express sovereign immunity waiver in a lease that was 

not disapproved by the Secretary of the Interior,  combined with the intentional 

failure to correct deficiencies voiced by the Secretary, while obtaining the benefits 

of the lease, and then removing Contour’s complaint to federal court, make this 

case the paradigmatic example for not applying sovereign immunity.  

We recognize that the established legal principles have long favored tribes in 

various factual situations. But this case poses a unique combination of reasons 

why, against the backdrop of recognized judicial doubts about the need for tribal 

sovereign immunity, the Court should conclude that immunity does not preclude 

Contour from seeking relief.  
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II.  

The Indian Civil Rights Act Is A Viable Remedy 

 

 

The Seminole Tribe acknowledges that the Tenth Circuit has fashioned a 

remedy that could apply to Contour. See Dry Creek Lodge Inc., v. Arapahoe and 

Shoshone Tribes, 623 F.2d 682 (10
th

 Cir. 1980). The Seminole Tribe seeks to avoid 

Dry Creek’s holding that there is an implied cause of action under the Indian Civil 

Rights Act, 25 U.S.C. § 1301 et seq., where there is (1) involvement of a non-

Indian in the action; (2) the deprivation of a real property interest; (3) an effort to 

seek a remedy within the tribal system; and (4) the absence of an adequate tribal 

remedy. Dry Creek, 623 F.2d at 685.  

The contentions that Contour did not seek a remedy before the Tribal 

Council, (despite the fact that there is no Tribal judicial system) (Appellee’s Brief 

at 31) and therefore cannot claim comfort from Dry Creek, is not persuasive. It is 

also unrealistic. Judge Zloch recognized that Fanit Panofsky spent two years 

“repeatedly cajoling Defendant Seminole Tribe to re-submit its application, but to 

no avail.” DE 65-3. A formal application for relief made to the leadership that 

authorized the taking of her property interest and then refused to respond to the 

Secretary’s suggestions, would have been futile. The law does not require 

attempting a futile act as a pre-requisite for relief from plain wrongdoing.  
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Finally, the Tribe’s offer of this Court’s Florida v. Seminole Tribe of 

Florida, 181 F.3d 1237, 1243-44 (11
th

 Cir. 1999), comment that “it is far from 

clear that tribal immunity [must give way to] federal jurisdiction when no other 

forum is available for the resolution of claims,” omits this important part: “We 

need not decide this question here, however, because it is clear that other fora do 

exist in which the State may prove its claims. For example, the State can request 

that the United States prosecute the Tribe or its members for violating applicable 

state or federal gambling laws . . . The State can also ask the National Indian 

Gaming Commission (“NIGC”) to fine the Tribe or to close its gaming facilities.” 

Id. at 1244.  

Here, there are no other fora for relief. There is no Tribal forum. The 

Seminole Tribe would have this Court hold that there is no state or federal forum. 

That should not be accepted. The Tenth Circuit’s Dry Creek decision provides a 

forum under the Indian Civil Rights Act if the sovereign immunity waiver 

argument does not carry the day for Contour.  

CONCLUSION 

For the reasons advanced in this Brief, and in the Initial Brief, the decision 

below should be reversed and remanded.  
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