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INTRODUCTION 
 

A claim accrues under 28 U.S.C. § 2501 when all events have occurred that fix the 

government’s alleged liability and entitle the plaintiff to institute an action.  This Court uses an 

objective standard to determine whether the relevant events trigger accrual.  Here, Plaintiff, the 

Blackfeet Housing Authority (hereinafter “Housing Authority”), alleges that the United States 

purportedly violated its trust responsibility with regard to the 225 low-income homes that the 

Blackfeet Housing Authority constructed with wooden foundations.  The events which fixed the 

United States’ purported liability, however, were inherently knowable to the Tribe in 1977 – 

when the Housing Authority undertook construction – or, at the very latest, by 2002, when the 

individual homeowners brought suit setting forth many of the events that the Housing Authority 

now incorporates in their Complaint.  Because the Housing Authority was a co-defendant in 

Marceau v. Blackfeet Housing Authority, 540 F.3d 916 (9th Cir. 2008) (“Marceau III”), it had 

every opportunity to file a cross-claim against HUD to address any grievances it had in 2002.  

Instead, the Housing Authority chose to wait a decade later to file this current suit.  The Housing 

Authority cannot evade the bar of Section 2501, nearly 35 years after its claims first accrued and 

entitled it to institute an action.  The Housing Authority’s failure deprives this Court of subject 

matter jurisdiction.  

Even if the Housing Authority could overcome the bar of Section 2501, the Complaint 

fails for a number of additional reasons.  First, the Housing Authority cannot satisfy the Supreme 

Court’s threshold requirement that a plaintiff “identify a specific, applicable, trust-creating 

statute or regulation that the Government violated.”  United States v. Navajo Nation, 556 U.S. 

287, 290-91 (2009) (“Navajo II”); see also United States v. Navajo Nation, 537 U.S. 488, 506 

Case 1:12-cv-00004-CCM   Document 11    Filed 05/31/12   Page 5 of 21



2 

 

(2003) (“Navajo I”).  The lone congressional finding in the Native American Housing Assistance 

and Self-Determination Act of 1996 (“NAHASDA”), 25 U.S.C. §§ 4101-4243, that the Housing 

Authority invokes recognizes only the general trust relationship between the United States and 

Indian tribes.  The Supreme Court has cautioned, however, that Congress may style its relations 

with Indians as a “trust” without assuming all the fiduciary duties that the Housing Authority 

now attempts to improperly impose upon HUD.  Finally, having fully and fairly litigated the 

identical breach of trust claim in Marceau III, the Housing Authority, as a party to that claim, is 

collaterally estopped from relitigating issues that have long since been resolved.  

Accordingly, Federal Defendants respectfully request this Court grant the United States’ 

Motion to Dismiss Plaintiff’s Complaint.   

I. CONVERSION OF FEDERAL DEFENDANT’S MOTION TO DISMISS PURSUANT TO RCFC 

12(D) IS NOT WARRANTED, BECAUSE FEDERAL DEFENDANT’S EXHIBITS ATTACK THE 

SUBJECT MATTER JURISDICTION UNDERLYING THE HOUSING AUTHORITY’S CLAIMS. 
 

 Federal Defendants attached several exhibits to the Motion to Dismiss for lack of subject 

matter jurisdiction that demonstrate the Housing Authority’s claims for breach of trust accrued 

between 1977 and 1980 or, at the very latest, 2002.  See Fed. Def.’s Mot. to Dismiss, ECF No. 7, 

7-(1-3) (“Def.’s Mot.”).  Those exhibits were “presented to address only the challenge to this 

[Court’s] subject matter jurisdiction under RCFC 12(b)(1),” id. at 2 n.2, and do not convert the 

motion to dismiss to a motion for summary judgment.  The Housing Authority, however, objects 

to the introduction of evidence outside the pleadings, contending that “Defendant has cited and 

referenced exhibits that include letters and documents that are not a part of the Complaint.”  Pl.’s 

Opp’n to Fed. Def.’s Mot. to Dismiss, ECF No. 9, 2 (“Pl.’s Opp’n”).  The Housing Authority 

appears to contend that conversion to summary judgment is warranted under RCFC 12(d) 
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because the “exhibits as [sic] outside the scope of [Federal Defendant’s] motion to dismiss . . . .”  

Id. at 2-3. 

The Housing Authority’s objection is without basis and confuses Rule 12(b)(6) and 

conversion to summary judgment with a factual challenge brought pursuant to Rule 12(b)(1).  As 

explained by the Federal Circuit, Section 2501 is a jurisdictional limitation on actions in the 

Court of Federal Claims, which cannot be waived.  Navajo Nation v. United States, 631 F.3d 

1268, 1273 (Fed. Cir. 2011); see also John R. Sand & Gravel Co. v. United States, 552 U.S. 130, 

136–39 (2008) (holding that the limitations period in 28 U.S.C. § 2501 is jurisdictional).  Thus, 

Federal Defendant’s Motion to Dismiss and the attached affidavit and exhibits present a 

“factual” challenge to this Court’s jurisdiction by presenting evidence that the Housing Authority 

failed to file this lawsuit within six years of accrual of the cause of action; if true, this defense 

deprives this Court of jurisdiction.  See Hopland Band of Pomo Indians v. United States, 855 

F.2d 1573, 1578 (Fed. Cir. 1988) (affirming the Claims Court’s conclusion that the tribe’s claims 

were time-barred under Section 2501 and dismissing for lack of jurisdiction).  The introduction 

of evidence outside the pleadings occurs with regularity in the context of Section 2501 and a 

motion to dismiss under 12(b)(1).  See Shoshone Indian Tribe of Wind River Reservation v. 

United States, 672 F.3d 1021, 1030 (Fed. Cir. 2012) (reviewing fact-finding of court on motion 

to dismiss for lack of jurisdiction due to § 2501); Ram Energy, Inc. v. United States, 94 Fed. Cl. 

406, 409 (2010) (rejecting Plaintiff’s contention and concluding that conversion of government’s 

motion to dismiss for lack of subject matter jurisdiction was not warranted under 12(d) 

notwithstanding the government’s citation to documents outside the complaint); Black v. United 

States, 84 Fed. Cl. 439, 440 n.1 (2008). 
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II. 28 U.S.C. § 2501, THE SIX YEAR STATUTE OF LIMITATIONS, DEPRIVES THIS COURT OF 

SUBJECT MATTER JURISDICTION, BECAUSE THE HOUSING AUTHORITY’S CAUSE OF 

ACTION ACCRUED IN 2002, AT THE VERY LATEST. 
 
Under the established law of this Circuit, a cause of action against the United States first 

accrues when “all the events which fix the government’s alleged liability have occurred and the 

Plaintiffs was or should have been aware of the existence.”  San Carlos Apache Tribe v. United 

States, 639 F.3d 1346, 1350 (Fed. Cir. 2011) (citing Hopland Band of Pomo Indians v. United 

States, 855 F.2d 1573, 1577 (Fed. Cir. 1988).  Thus, a claim against the United States accrues 

when plaintiffs objectively knew or should have known of the breach.  See Def.s’ Mot. 11-12 

(citing San Carlos Apache Tribe, 639 F.3d at 1350; see also Fallini v. United States, 56 F.3d 

1378, 1380 (Fed. Cir. 1995) (stating that a court determines whether the pertinent events have 

occurred using an “objective standard.”) (citing Menominee Tribe v. United States, 726 F.2d 718, 

721 (Fed. Cir.), cert. denied, 469 U.S. 826 (1984)).  

In the instant case, it is objectively evident that all of the events that fixed the United 

States’ alleged liability and entitled the Housing Authority to institute an action could have 

occurred on any of the following dates: From 1977 to 1980, when construction of the project 

began and ended; see Def.’s Mot. 13-15; no later than 1998, when the Housing Authority met 

with HUD and discussed the conditions associated with the wood foundations; see id. at 15; and, 

at the very latest, in 2002, when the individual homeowners filed suit against HUD, premised on 

the same allegations the Housing Authority now relies upon.  See id. at 16. 

In response, the Housing Authority does not dispute that its claims against the United 

States are predicated on actions that established the government’s purported liability in 1977, 

1980, 1998, or 2002.  Nor does the Housing Authority dispute that it was aware of the problems 

associated with the wooden foundations.  Indeed, the Housing Authority concedes that it had 
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actual knowledge of the condition of the wooden foundations by 2002.  Pl.’s Opp’n at 3.  

Instead, the Housing Authority contends that the United States’ statute of limitations argument 

fails because it did “not address the issue of whether HUD, as the trustee to the Blackfeet Tribe, 

ever repudiated its position that it was no longer trustee.”  Id. at 5.   

The Housing Authority’s argument fails, first and foremost, because the United States has 

established that it does not have a trustee-beneficiary relationship with the Housing Authority.  

See Def.’s Mot. at 17-27; see infra Section III.  But even if there exists a trustee-beneficiary 

relationship between the United States and the Housing Authority, under the law of the Federal 

Circuit, an Indian trust does not toll the statute of limitations.  Menominee Tribe of Indians v. 

United States, 726 F.2d 718, 722 (Fed. Cir. 1984).   

The Housing Authority also relies exclusively on state court cases, while ignoring 

binding Federal Circuit precedent, to support its position that it lacked actual knowledge of 

“HUD’s repudiation of the trust,” and as a result, the statute of limitations should toll.  Pl.’s 

Opp’n at 6.  The law of the Federal Circuit is clear, however.  Actual knowledge of the relevant 

facts is unnecessary for a claim to accrue for statute of limitations purposes, Fallini, 56 F.3d at 

1380, so long as the Housing Authority “was or should have been aware” of the material facts 

that would establish the government’s liability.  San Carlos Apache Tribe, 639 F.3d at 1350 

(rejecting an identical argument that repudiation tolled the statute of limitations where the 

government’s alleged liability for breach its fiduciary duty was objectively fixed in 1935 with 

entry of a court decree); see also Jones v. United States, 801 F.2d 1334, 1336 (Fed. Cir. 1986) 

(observing that the plaintiff’s interpretation of “repudiation,” similar to the Housing Authority’s 

theory advanced here, was “too narrow” because a “trustee may repudiate an express trust by 

words or, as in this case, by actions inconsistent with his obligations under the trust.”).  But here, 
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the Housing Authority had actual knowledge of the condition of the wooden foundations and 

concedes that it had this knowledge at least by 2002.  Pl.’s Opp’n at 3.   

The Housing Authority’s real complaint is that it was led to believe that HUD would fix 

the problems associated with the wooden foundations.1  Id. at 7.  The Housing Authority’s 

reliance on this argument is unavailing because “blameless ignorance” of the law or of the 

material facts is not a basis for tolling the statute of limitations.  Menominee, 726 F.2d at 721 

(“[T]he running of limitations would not be tolled” when the “Indians were capable enough to 

seek advice, launch an inquiry, and discovery through their agents, the facts underlying their 

current claim.”); Cherokee Nation of Okla. v. United States, 26 Cl. Ct. 798, 802 (Cl. Ct. 1992) 

(“Merely because defendant did not take the initiative to clarify plaintiff’s misconceptions does 

not mean that the illuminating information was ‘inherently unknowable.’”).  

 In sum, the Housing Authority “was or should have been aware” of the problems 

associated with the wooden foundations as early as 1977 when construction of the Housing 

project began.  As demonstrated by the Housing Authority’s own exhibits, there is no doubt (and 

no dispute) that Plaintiff had actual knowledge of the material facts by 2002.  The Housing 

Authority’s failure to prosecute its claims within six years of its accrual deprives this Court of 

subject matter jurisdiction.   

 

 

 

                                                            
1  The United States disputes the Housing Authority’s claim that it ever promised the 
Housing Authority it would provide money to fix the wooden foundations.  Notably, the Housing 
Authority fails to set forth any evidence that the United States made this commitment. 
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III. THE UNITED STATES’ DUTIES MUST BE ROOTED IN SPECIFIC, SUBSTANTIVE LAW, AND 

NAHASDA’S CONGRESSIONAL FINDINGS ARE INSUFFICIENT TO FURNISH A VALID 

BASIS FOR AN INDIAN TUCKER ACT CLAIM. 
 
Starting with United States v. Mitchell, 445 U.S. 535 (1980) (“Mitchell I”) and as recently 

as United States v. Jicarilla Apache Nation, 131 S. Ct. 2313 (2011), the Supreme Court has 

repeatedly held that because the United States is a statutory trustee, not a common law trustee, 

that any alleged breaches of trust by the United States must be rooted in a specific substantive 

law, not mere general allegations.  Mitchell I, 445 U.S. at 542-43; Jicarilla Apache Nation, 131 

S. Ct. at 2325; United States v. Mitchell, 463 U.S. 206, 218 (1983) (“Mitchell II”); Navajo I, 537 

U.S. at 488; Navajo II, 556 U.S. at 302.  As discussed in the government’s opening brief, the 

Housing Authority’s Complaint identifies no such statutory or regulatory prescription within 

NAHASDA, Def’s. Mot. 23-27, and the Housing Authority’s response is doomed by the same 

legal defects that plague the Complaint.   

The Housing Authority summarily asserts that “NAHASDA itself is a duty imposing 

statute,” Pl.’s Opp’n at 11, but utterly fail to identify any specific statutory or regulatory duty 

that the Federal Government violated, much less one that can fairly be read to mandate monetary 

compensation in the event of a violation.2  Indeed, in light of the absence of any statutory 

                                                            
2  While the Housing Authority discussed the relevance of common law of trusts in the 
section addressing the Section 2501 statute of limitations, it bears mention that in Navajo II the 
Supreme Court rejected the Housing Authority’s contention that common-law trust principles 
alone can establish liability.  Indeed, in Navajo II, the Federal Circuit (much as the Housing 
Authority suggests here) concluded that the Federal Government’s “comprehensive control” was 
sufficient to give rise to fiduciary duties based on common-law trust principles alone.  Navajo 
Nation v. United States, 501 F.3d 1327, 1340-46 (Fed. Cir. 2007).  The Supreme Court squarely 
addressed and rejected the notion, and subsequently overturned the Federal Circuit.  Navajo II, 
556 U.S. at 301 (“Because the Tribe cannot identify a specific, applicable, trust-creating statute 
or regulation that the Government violated, we do not reach the question whether the trust duty 
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language imposing specific statutory duties beyond that of oversight, or perhaps because of, the 

Housing Authority suggests that even where there exists “imprecise statutory language that 

[does] not determine the extent of the government’s duties,” that actual control alone can 

establish an actionable claim for breach of trust.  Id.3  The Housing Authority’s theory fails for a 

number of reasons. 

First, the Housing Authority’s expansive interpretation of the Tucker Act cannot be 

reconciled with the Supreme Court’s decisions in Navajo I and Navajo II that rejected the notion 

that common law trust principles can create judicially enforceable obligations in the government; 

only a specific statutory or regulatory mandate can do so.  Navajo I, 537 U.S. at 507; Navajo II, 

556 U.S. at 302.  Indeed, Navajo II squarely addressed and rejected the Housing Authority’s 

theory that control alone can establish the government’s liability.  Navajo II, 556 U.S. at 301. 

(“The Federal Government’s liability cannot be premised on control alone.”).  Navajo I and 

Navajo II make clear that the Indian Tucker Act’s limited waiver of sovereign immunity requires 

a two-step analysis in which the Housing Authority, at the “threshold,” “must identify a 

                                                                                                                                                                                                

was money mandating. Thus, neither the Government's “control” over coal nor common-law 
trust principles matter.”).  Even if control had any relevance, which it does not, the Housing 
Authority’s theory is premised on the flawed notion that NAHASDA obligates the Federal 
government to exercise control over the Tribe’s assets. NAHASDA, however, places the 
government in an oversight capacity only, relegated to disbursing Congressional funds in the 
form of annual block grants that are determined entirely by an established formula.  Once 
disbursed, the Housing Authority possesses plenary authority to develop and control how those 
funds are utilized in their own tribal housing programs.   
3  The Housing Authority’s argument is as follows: “In this case, HUD’s comprehensive 
regulatory scheme actually delineated the government’s obligations with specificity; however, in 
trust cases not delineating the government’s obligations but arising from actual control of a 
resource that did not involve an elaborate regulatory scheme and imprecise statutory language 
that did not determine the extent of the government's duties, courts still have found a general 
trust that in the end established an actionable claim for breach of trust.”  Pl.’s Opp’n 9. 
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substantive source of law that establishes specific fiduciary or other duties, and allege that the 

Government has failed faithfully to perform those duties.”  Id. at 290.  “If that threshold is 

passed, the court must then determine whether the relevant source of substantive law ‘can fairly 

be interpreted as mandating compensation for damages sustained as a result of a breach of the 

duties [the governing law] impose[s].’” Id. at 291. 

The cases the Housing Authority selectively quotes underscore the principle that only 

after the Housing Authority identifies the existence of a statutory duty will  trust principles gain 

any relevance, not vice versa, and certainly not in the absence of a statutory directive.  See 

Navajo II, 556 U.S. at 302 (stating that “trust principles (including any such principles premised 

on ‘control’) could play a role in ‘inferring that the trust obligation [is] enforceable by damages,’ 

. . . But that must be the second step of the analysis, not (as the Federal Circuit made it) the 

starting point.”).  For example, the Housing Authority relies on United States v. White Mountain 

Apache Tribe, 537 U.S. 465 (2003), but that case dealt with a unique, single-sentence statute that 

authorized the government’s exclusive occupation and use of Fort Apache for its own purposes 

thereby triggering fiduciary duties.4  That express statutory authority and the Court’s conclusion 

                                                            
4  The Ninth Circuit directly addressed White Mountain Apache in Marceau, rejecting it as 
basis for a trust responsibility here, stressing:   

The Supreme Court held that an actionable fiduciary relationship existed between 
the federal government and the tribe. Id. at 468. The Court explained that a trust 
relationship alone is not enough to imply a remedy in damages; “a further source 
of law [is] needed to provide focus for the trust relationship.”  Id. at 477.  In the 
case of the White Mountain Apache Tribe, that further source of law was the 1960 
Fort Apache statute, which went “beyond a bare trust and permit[ted] a fair 
inference that the Government [was] subject to duties as a trustee and liable in 
damages for breach.” Id. at 474.  First, the 1960 Act “expressly define[d] a 
fiduciary relationship” by providing that Fort Apache was “‘held by the United 
States in trust for the White Mountain Apache Tribe.’”  Id. (quoting 74 Stat. at 8) 
(emphasis added).  Second, the United States exercised its discretionary authority 
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that the statute’s use of the term “trust” embodied the principle that “a fiduciary actually 

administering trust property may not allow it to fall into ruin on his watch,” established, the 

Court held, a statutory obligation to preserve the trust corpus that the government exclusively 

used for its own purposes.  The Housing Authority’s remaining cases similarly demonstrate that 

the United States’ duties and obligations must be rooted in positive law.  See Seminole Nation v. 

United States, 316 U.S. 286, 297  (1942) (finding the federal government violated the terms of 

various treaties and statutes that obligated the government to the payment of specific amounts of 

funds or the establishment of trust funds); Cobell v. Norton, 240 F.3d 1081, 1098 (D.C. Cir. 

2001) (observing that “[i]t is no doubt true that ‘the government’s fiduciary responsibilities 

necessarily depend on the substantive laws creating those obligations.”); Mason v. United States, 

461 F.2d 1364 (Ct. Cl. 1972) (finding that the Congressional directive in the Osage Allotment 

Act placed the Bureau of Indian Affairs as trustee); 5 Menominee Tribe of Indians v. United 

States, 101 Ct. Cl. 22 (1944) (finding the United States in violation of specific Congressional 

enactments that outlined the manner in which the government was to invest the proceeds of 

timber sales.). 

Finally, the Housing Authority’s failure to cite to any particular provision of NAHASDA, 

instead choosing to rely on a single provision in the congressional findings, only amplifies the 

                                                                                                                                                                                                

under the statute to make actual use of the property, “not merely exercis[ing] daily 
supervision but . . . enjoy [ing] daily occupation.”  Id. at 475.  Because the 
government assumed plenary control over the assets held in trust, the government 
likewise assumed an obligation, as trustee, to preserve those assets.  Id.” 

Marceau III, 540 F.3d at 923 -924. 
5  The Housing Authority also cites Mason v. United States to buttress their novel theory of 
breach of trust, however, the Supreme Court in Mason overruled the Court of Federal Claims, 
finding that the United States did not breach its fiduciary duty when it paid an Oklahoma 
inheritance tax.  United States v. Mason, 412 U.S. 391, 398-400 (1973). 
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conclusion that NAHASDA constitutes, at most, a “limited” or “bare” trust.  See Jicarilla, 131 S. 

Ct. at 2323 (citing Mitchell I and Mitchell II) (“Congress may style its relations with the Indians 

a ‘trust’ without assuming all the fiduciary duties of a private trustee, creating a trust relationship 

that is ‘limited’ or ‘bare’ compared to a trust relationship between private parties at common 

law.”).  Though Congress has recognized the general trust relationship between the United States 

and Indian tribes, not every reference to this trust relationship alone is sufficient to create a 

fiduciary relationship.  Indeed, “‘[n]early every piece of modern legislation dealing with Indian 

tribes contains a statement reaffirming the trust relationship between tribes and the federal 

government.’”  Id. (citing F. Cohen, Handbook of Federal Indian Law § 5.04[4][a], pp. 420–421 

(2005 ed.) and 25 U.S.C. § 458cc(a) and 20 U.S.C. § 7401).  Yet it does not follow that every 

Congressional statement imposes actionable duties.  See id.; see also Samish Indian Nation v. 

United States, 419 F.3d 1355, 1368 (Fed. Cir. 2005) (concluding that the Indian Self-

Determination Education Assistance Act, which provided the foundation for NAHASDA, 

nowhere uses the express language of trust, despite repeated reference in the statute to the 

existence of a general trust relationship). 

IV. THE HOUSING AUTHORITY IS PRECLUDED FROM RELITIGATING THE ISSUE OF HUD’S 

TRUST RESPONSIBILITIES, BECAUSE THE NINTH CIRCUIT HAS ALREADY 

CONCLUSIVELY DETERMINED THAT NAHASDA IMPOSES NO SUCH DUTIES. 
 
Under the doctrine of collateral estoppel, once an issue is decided by a court of competent 

jurisdiction, that determination is conclusive even if a subsequent suit is based on a different 

claim.  Edelmann v. United States, 76 Fed. Cl. 376, 382 (2007) (“Collateral estoppel focuses on 

whether an issue, rather than a claim, has previously been litigated and decided.” (citing Sharp 

Kabushiki Kaisha v. Thinksharp, Inc., 448 F.3d 1368, 1370 (Fed. Cir. 2006)).  As Federal 
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Defendants explained, the Housing Authority is precluded from relitigating issues that it has 

already fully and fairly litigated.  Def.’s Mot. 27-30. 

As a preliminary matter, the Housing Authority’s contention that issue preclusion is not 

appropriate because the claim raised in Marceau III was brought by tribal members, not the 

Tribe, Pl.’s Opp’n at 13, confuses “issue preclusion” with “claim preclusion.”  See Sharp, 448 

F.3d at 1370 (explaining that res judicata includes two related, yet distinct, concepts: “issue 

preclusion” and “claim preclusion.”).  Collateral estoppel is not dependent on whether a claim 

raised in the initial action is identical to the claim raised in subsequent litigation; rather, what 

matters is whether the issue raised in the initial action has been litigated and decided.  Edelmann, 

76 Fed. Cl. at 382.  There is no dispute that that is the case here.  Pl.’s Opp’n at 13 (“[B]oth the 

instant case and the Ninth Circuit litigation involve the question of whether HUD’s involvement 

with the wooden foundations constituted a breach of HUD’s trust  

responsibilities . . . .”). 

In order to show that the Housing Authority should be collaterally estopped from raising 

a breach of trust claim, the United States had the initial burden to show that:  (1) the issue is 

identical to one decided in the first action, Def.’s Mot. 28-29; (2) the issue was actually litigated 

in the first action, id.; (3) resolution of the issue was essential to a final judgment in the first 

action, id. at 29; and (4) the party against whom estoppel is invoked had a full and fair 

opportunity to litigate the issue in the first action, id. at 30.  Innovad Inc. v. Microsoft Corp., 260 

F.3d 1326, 1334 (Fed. Cir. 2001).  The United States has met its burden.  See Def.’s Mot. 27-30.  

The Housing Authority, however, has not controverted any of the United States’ assertions.  

Instead, the Housing Authority contends that this case does not raise the same issues as Marceau 

III based on two arguments: (1) The Housing Authority was barred from bringing a claim for 
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money damages in the District Court of Montana or the Ninth Circuit; and (2) Marceau III 

involved individual tribal members, while this suit is brought by the Housing Authority.  Both 

arguments fail as a matter of law. 

As an initial matter, the Housing Authority’s contention that it could not bring a claim for 

money damages in the district court or the Ninth Circuit, Pl.’s Opp’n at 14, ignores that the 

Housing Authority could have filed a cross claim and brought suit under the “little” Tucker Act, 

28 U.S.C. § 1346(a)(1), so long as the Housing Authority waived any right to recovery over the 

jurisdictional limit of $10,000.  But the Housing Authority’s suggestion that this distinction has 

any relevance fails for a more fundamental reason:  It is immaterial that the two actions were 

instituted for different purposes or seek different forms of relief.   

For instance, the court in Morgan v. FAA, 657 F. Supp. 2d 146, 153 (D.D.C. 2009), 

addressed and rejected the argument that issue preclusion has diminished applicability when a 

plaintiff seeks different relief in the subsequent action.  In Morgan, the plaintiff, a former 

employee of the Federal Aviation Administration (“FAA”), brought three separate actions in 

three distinct venues, challenging the termination of his employment as an air traffic control 

specialist.  In the first action, the administrative board determined that the termination was not 

retaliatory, and in the process of reaching that conclusion, ultimately settled a number of factual 

issues as it pertained to the plaintiff’s unauthorized overtime and threats to a co-worker.  Id. at 

149.  This decision was later upheld by the Federal Circuit.  Id.  The plaintiff subsequently 

brought suit in the district court once again contesting his termination, this time under the Fair 

Labor Standards Act (“FLSA”).6 

                                                            
6  In the second action, the Court of Federal Claims dismissed the plaintiff’s lawsuit due to 
the pendency of the district court proceedings. 
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Confronted with the plaintiff’s attempt to relitigate identical issues, claims, and facts 

under the guise of a FLSA claim, the defendants argued that the plaintiff was precluded from 

relitigating those issues settled before the administrative board, later upheld in the Federal 

Circuit.  In response, the plaintiff countered, inter alia, that res judicata was inapplicable 

because the issues and relief sought in the district court action differed from the administrative 

proceeding and that he could not have raised the FLSA claims before the board.  The court, 

however, was not persuaded.   

At the outset, the court concluded that issues critical to the determination of the FLSA 

claim were “actually and necessarily determined by a court of competent jurisdiction in a prior 

action,” and that the plaintiff had “ample incentive” to litigate those issues in the prior 

administrative proceeding.  Id. at 153.  As a result, the court concluded that “issue preclusion is 

appropriate even though the plaintiff seeks different relief in this action than in the 

[administrative] action.”  Id. (citing Baker v. Gen. Motors Corp., 522 U.S. 222, 234 (1998) 

(remarking that there is “no reason why the preclusive effects of an adjudication . . . should differ 

depending solely upon the type of relief sought in a civil action”)); see also Parker v. McKeithen, 

488 F.2d 553, 558 (5th Cir. 1974) (giving preclusive effect to a state court judgment and 

observing, “[i]t is a fundamental principle of jurisprudence that material facts or questions which 

were in issue in a former action, and were there admitted or judicially determined, are 

conclusively settled by a judgment rendered therein . . . it is also immaterial that the two actions 

are based on different grounds, or tried on different theories, or instituted for different purposes, 

and seek different relief.”); Cheyenne-Arapaho Tribes of Okla. v. United States, 33 Fed. Cl. 464, 

469 (Fed. Cl. 1995) (“the fact that two actions seek different relief says nothing about the 

identity of the parties to those actions or the ability of the parties to litigate an issue.”).  The 
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Court also observed that the doctrine of issue preclusion “render[ed] meritless” the plaintiff’s 

argument that he should be allowed to litigate his FLSA claim in the district court – despite the 

plaintiff’s inability to raise the FLSA claim in the administrative proceeding – because the 

administrative board “already decided the issues of fact necessary to determine the outcome [in 

the district court].”  Id. 

As in Morgan, it is immaterial that the prior adjudication was predicated on requests for 

declaratory and injunctive relief while the instant lawsuit presents a claim for monetary damages.  

Rather, the focus of the inquiry is whether the issue of HUD’s purported duties was settled in the 

previous litigation and whether the parties had a full and fair opportunity to litigate that issue.  

The Housing Authority cannot ignore that they fully participated in the litigation of HUD’s 

purported duties to the Housing Authority, going so far as to file an opposition to HUD’s motion 

for summary judgment.  Indeed, in that motion the Housing Authority argued that HUD 

exercised comprehensive regulatory control over Blackfeet Housing decision.  See Def.’s Mot. at 

29-30; see also Marceau, ECF at 173 at 6-16.  And those issues were settled in HUD’s favor in 

the Ninth Circuit.  See Marceau III, 540 F.3d at 928 (observing that “[n]o statute has imposed 

duties on the government to manage or maintain the property.”).  The Housing Authority’s latest 

complaint constitutes an attempt to relitigate issues since settled, and this Court’s application of 

collateral estoppel “will promote justice because it will ‘relieve parties of the cost and vexation 

of multiple law suits, conserve judicial resources, and, by preventing inconsistent decisions, 

encourage reliance on adjudication.’”  Cheyenne-Arapaho, 33 Fed. Cl. at 470 (citing Allen v. 

McCurry, 449 U.S. 90, 94 (1980).  

Next the Housing Authority claims that the issue in Marceau III is not identical to the 

issue in the present case simply because Marceau III involved individual Tribal members.  Pl.’s 
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Opp’n at 14.  As such, the Housing Authority contends that collateral estoppel is inapplicable.  

See id.  The Housing Authority does not cite any authority to support this claim, nor can it.  

Hoopa Valley Tribe v. United States, 596 F.2d 435 (Ct. Cl. 1979) (per curium), which involved 

an almost identical set of circumstances as the present case is instructive.  In Hoopa Valley, the 

first action was made by 3,300 individual Indians against the United States, and the Hoopa 

Valley Tribe participated as amicus and later intervened as co-defendant, participating in every 

aspect of the trial.  Id. at 439.  The individual Indians prevailed, and the Hoopa Valley Tribe 

brought an action against the United States.  Id. at 440-41.  The court found that the Hoopa 

Valley Tribe could not relitigate the issue even if the first action was brought by individual 

Indians and the Hoopa Valley Tribe was a non-adversary, co-defendant with the United States.  

The facts present here are no different than in Hoopa Valley, and the outcome should likewise be 

the same.   

The Housing Authority cannot now relitigate issues that were settled in the Ninth Circuit 

and that the Housing Authority had a full and fair opportunity to litigate.  Thus, the Housing 

Authority has failed to present any valid reason why it should not be collaterally estopped in the 

current lawsuit. 

CONCLUSION 

The Housing Authority asserts a single claim over which this Court does not have 

jurisdiction.  Aside from the Housing Authority’s misguided reliance on notions of repudiation, 

the Housing Authority has provided no reason why it could not have brought suit, at the very 

latest, by 2002.  Moreover, even if the Housing Authority overcomes the jurisdictional limitation 

of Section 2501, NAHASDA imposes no trust duties on the United States, and having fully 
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litigated and lost this claim once before, the Housing Authority cannot resurrect those claims in 

this Court. 

Respectfully submitted on this 31st day of May 2012. 
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