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Michael J. Barthelemy  

Attorney At Law, P.C., NM State Bar #3684 

5101 Coors Blvd. NE Suite G 

Albuquerque, NM 87120 

(505) 452-9937 – TELE 

mbarthelemy@comcast.net 

Counsel for Jensen Defendants 

 

UNITED STATES DISTRICT COURT 

DISTRICT OF ARIZONA 

 

EXC, Inc., et al., 

 

   Plaintiffs, 

 

v.       CV 10-CV-08197-PCT-JAT 

 
JENSEN DEFENDANTS’ REPLY 
TO PLAINTIFFS’ RESPONSE TO 
JENSEN DEFENDANTS’ MOTION 
FOR SUMMARY JUDGMENT 

Oral Argument Requested 

Jamien Rae Jensen, et al., 

 

Defendants. 

 

In their Response to Jensen Defendants’ Motion for Summary Judgment (Doc. 

112), Plaintiffs ask this Court to disregard the obvious differences between the facts 

presented in this case, and those considered by the Supreme Court in Strate v. A-1 

Contractors.  Plaintiffs fully set forth these differences in Jensen Defendants’ Motion for 

Summary Judgment (hereinafter JDMSJ) (Doc. 101) at 14-16 and Jensen Defendants’ 

Response to Plaintiffs’ Motion for Summary Judgment (hereinafter JDRPMSJ) (Doc. 

114) at 6-11 and hereby incorporate the same arguments by reference.  

Plaintiffs next assert that “the 1868 treaty does not confer jurisdiction over 

nonmembers regarding conduct on non-Indian land unless that conduct satisfies the 
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Montana test”, failing to recognize that the roadway in the instant case retains its status as 

tribal trust land.  The Supreme Court developed the Montana test only after it affirmed 

the right of the Crow Tribe to regulate hunting and fishing on tribal trust land
1
 under 

similar language of the Crow Treaty and only after it determined that the land in question 

in that case – the bed and banks of the Little Big Horn River – was fee land vested in the 

State of Montana. Montana v. United States, 450 U.S. 544, 554-557 (1981).  

 Plaintiffs cite no authority for their unfounded propositions related to the Navajo 

Nation’s reserved Treaty rights
2
, contradicting the canons of treaty construction and the 

reserved rights doctrine developed by the United States Supreme Court. See full 

discussion of canons of treaty construction and reserved rights doctrine in JDMSJ (Doc. 

101) at 4-8 and JDRPMSJ (Doc. 114) at 5-6, which is incorporated here by reference.  

Plaintiffs completely fail to undertake the “detailed study of relevant statutes, 

Executive Branch policy as embodied in treaties and elsewhere, and administrative or 

judicial decisions” mandated by the Supreme Court (National Farmers Union Ins. Cos. v. 

Crow Tribe, 471 U.S. 845, 855-56 (1985) and Strate, 450 U.S. at 449-50, citing Montana, 

450 U.S. at 557-563) and that supports the Navajo Nation’s land ownership-based 

                                                 
1
 “Petitioners note in this regard the Court's unqualified recognition in Montana that “the 

Tribe may prohibit nonmembers from hunting or fishing on land belonging to the Tribe 

or held by the United States in trust for the Tribe.” Strate, 520 U.S. at 454, fn. 8, citing 

Montana v. United States, 450 U.S. 544, 557 (1981).   
2
 Plaintiffs’ assert that: 1) “any rights contained in the Treaty of 1868 were modified by 

the Tribe’s granting of the right-of-way”, 2) “it is axiomatic that a latter agreement 

cannot be modified by an earlier without an express reference on an intent to do so”, and 

3) “[e]ven if the funding statute was intended to further the purposes of existing treaties, 

it does not even suggest, much less require, that the Navajo Nation retain jurisdiction 

over rights-of-way granted to the United States”.  
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authority to regulate touring activities within its boundaries.  See JDRPMSJ (Doc. 114) at 

4-11. Plaintiffs thereby ignore the reservation of treaty-based and other rights contained 

within the legislation that funded the construction of Route 1 (later denominated U.S. 

Highway 160) (Act of Apr. 19, 1950, c. 92, § 1, 64 Stat. 44) and the inter-governmental 

agreements that granted the limited right-of-way in question. See JDRPMSJ (Doc. 114) at 

8-9 and excerpts from Map No. A-3-T-599 and Survey and Tribal Council Resolution 

CAP-25-59, Exhibits 4 and 5 to JDUMF, ¶56 (Doc. 111-1) and Acceptance by Assignee, 

Exhibit 2 to PSOF (Doc. 113) referenced therein. 

Third, Plaintiffs state Montana’s main rule, “that civil authority of Indian Tribes 

and their courts generally does not extend to activities of nonmember’s conduct on non-

Indian fee lands”, but ignore 1) the analytical framework prescribed by the Supreme 

Court where it held that this rule only applies “absent express authorization by federal 

statute or treaty” Strate  v. A-1 Contractors, 520 U.S. 438, 445(1997) and 2) the opposite 

presumption in favor of  tribal regulatory and adjudicatory authority that applies where 

nonmember activity occurs on tribal lands. See Strate, 520 U.S. at 453 (quoting Iowa 

Mutual Ins. Co. v. LaPlante, 480 U.S. 9, 18 (1987) (“[W]here tribes possess authority to 

regulate the activities of nonmembers, ‘[c]ivil jurisdiction over [disputes arising out of] 

such activities presumptively lies in the tribal courts.’ ”) (alterations by Strate Court).  

Plaintiffs argue that their activities on the Navajo Nation do not meet the first 

Montana exception, but Plaintiffs have stipulated that they are in the business of 
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providing passenger transportation for hire
3
; that they made two scheduled stops on the 

Navajo Nation while conducting this business
4
; and that at the time of the September 21, 

2004 fatal tour bus/auto collision they were engaged in commercial touring activities
5
.   

Further, Plaintiffs contend that the “Navajo Nation was a stranger to the accident at 

issue”, overlooking facts that distinguish the instant case from the facts in Strate: 1) that 

the collision in the instant case killed and severely injured enrolled members of the 

Navajo Nation
6
; 2) involved nonmember, commercial enterprises subject to the Tour and 

Guide Services Act, 5 N.N.C. §2501 et seq. by which the Navajo Nation requires and 

proper licensing, and enforces safety regulations; and 3) that Plaintiffs entered into a 

consensual relationship both with the Navajo Nation and its individual members, Indians 

tribes being comprised collectively of their individual members. McClanahan v. State 

Tax Commission of Arizona, 411 U.S. 164, 181 (1973).  

Plaintiffs argue that they “did not consent to jurisdiction” and “had not entered 

into any commercial dealing, contracts, leases or other arrangements’ with the Navajo 

                                                 
3
 “Plaintiffs’ business involves transporting tourists to sites of interest. JSSF (Doc. 82), 

¶32. ” See JDUMF (Doc. 102), ¶45 and PSOF (Doc. 113), ¶45.  
4
 JDUMF (Doc. 102), ¶32;TAC (Doc. 58), ¶35; JDATAC (Doc. 64), ¶[ ]35; and JSSF 

(Doc. 82), ¶[ ]22.  
5
 JDUMF (Doc. 102) , ¶32 and PSOF (Doc. 113), ¶32.  

6
 Plaintiffs, in blindly insisting that there are no facts that distinguish the instant case from 

Strate, state inaccurately that the “Plaintiff group in Strate included Gisela Frederick’s 

five children, all of whom were members of the Tribe. 520 U.S. at 443-44”.  The 

Supreme Court held that tortious conduct in Strate did not fit the first Montana exception 

because the dispute was “distinctly non-tribal in nature”, Strate, 520 U.S. at 456-57, and 

“arose between two non-Indians involved in [a] run-of-the-mill [highway] accident” Id. at 

457, noting as follows: “Satisfied that it could adjudicate Gisela Fredericks' claims, the 

Tribal Court declined to address her adult children's consortium claim, App. 25; thus, no 

ruling on that claim is here at issue.”  Id. at 444, fn3. 
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Nation, by virtue of their violation of the Tour and Guide Services Act. See ¶49 of 

JDUMF (Doc. 111-1) and JSSF (Doc. 82), ¶33. This argument directly conflicts with   

Water Wheel Camp Recreational Area, Inc. v. LaRance, 642 F.3d 802, 818 (9th Cir. 

2011) and Elliot v. White Mountain Apache Tribal Court, 566 F.3d 842, 850 (9
th

 Cir. 

2009) (Montana exceptions met where tribal regulations prohibiting destruction of 

natural resources and requiring a fire permit and intended to secure the tribe's political 

and economic well-being were violated by the nonmember). JDMSJ (Doc. 101) at 16-17. 

With respect to the second Montana exception, allowing business to enter the 

reservation to conduct commercial touring activities, unrestricted and unregulated, and 

denying to tribal courts the authority to adjudicate disputes arising out of these business 

activities infringes on the right of these reservation [Navajo] Indians to make their own 

laws and be governed by them”, Strate, 520 U.S. 458-59, citing, Williams v. Lee, 358 

U.S. 217, 220 (1959), particularly where it is through the adjudication of such disputes 

that Navajo Nation courts develop the common law to define what persons are 

beneficiaries of a wrongful death estate, determine under what circumstances injury or 

death caused to a child in utero is compensable, and decide if and when a tortfeasor’s 

insurer may be joined in a civil action for damages.  

Plaintiffs’ contention that the instant case is identical to the facts set forth in Strate 

ignores the very analysis regarding treaties and relevant statutes mandated by Strate and 

therefore is untrue.  For the reasons set forth in Jensen Defendants’ Motion for Summary 

Judgment, the Navajo Nation and its courts have jurisdiction over the dispute between the 

Jensen Defendants and the Plaintiffs.  
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Respectfully submitted,  

 

    MICHAEL J. BARTHELEMY, ATTORNEY AT LAW, P.C. 

 

   April 30, 2012        s/ Michael J. Barthelemy      

    Michael J. Barthelemy, Esq. 

    5101 Coors Blvd. NW, Suite G 

    Albuquerque, NM  87120  

    (505) 452-9937 

    Counsel for Jensen Defendants 

 

LAW OFFICES OF GEOFFREY R. ROMERO 

 

   April 30, 2012       s/ Geoffrey R.  Romero      

    Geoffrey R. Romero 

4801 All Saints Rd. NW 

Albuquerque, NM  87120 

(505) 247-3338 

    Counsel for Jensen Defendants 

 

I hereby certify that on this   30th    day of April, 2012, I electronically transmitted and 

mailed by first class mail, postage prepaid, a true and correct copy of the foregoing 

document to: 

 
Russell R. Yurk, Esq. 

Brandi Blair, Esq. 

Jones, Skelton & Hochuli, P.L.C. 

2901 North Central Avenue, Suite 800 

Phoenix, Arizona 85012 

Counsel for EXC Plaintiffs 

ryurk@JSHFIRM.com 

BBlair@Jshfirm.com 

 

Paul Spruhan 

Assistant Attorney General 

Human Services & Government Unit 

Navajo Nation Department of Justice 

P.O. Box 2010 

Window Rock, Arizona 86515 

Counsel for Navajo Court Defendants 
pspruhan@nndoj.org 

 

s/ Michael J. Barthelemy     

Michael J. Barthelemy 
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