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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF KANSAS 

 
_______________________________________ 
 
WYANDOTTE NATION, 
 
 Plaintiff, 
 
v. 
 
KENNETH L. SALAZAR, in his official 
capacity as Secretary of the U.S. Department 
of the Interior, 
 
 Defendant, 
 
-and- 
 
STATE OF KANSAS, 
 
 Defendant-Intervenor. 
_______________________________________ 

 
 
 
Case No. 11-cv-02656-JAR-DJW 
 

 
DEFENDANT’S SUPPLEMENTAL MEMORANDUM 

IN SUPPORT OF MOTION TO DISMISS 
 
 Pursuant to the Court’s July 3, 2012, Order, Defendant Kenneth L. Salazar, in his official 

capacity as Secretary of the Interior, hereby provides his supplemental brief on the impact of the 

United States Supreme Court’s recent Patchak decision on Defendant’s pending motion to 

dismiss the State of Kansas’s cross-claims.  In short, the Patchak decision has no impact on the 

Secretary’s present motion and, if anything, only underscores the State’s failure to identify an 

applicable waiver of sovereign immunity and lack of standing. 

 On May 7, 2012, the Secretary filed a motion to dismiss Defendant-Intervenor State of 

Kansas’s cross-claims.  See ECF Nos. 45, 46.  The Secretary’s motion is grounded in three 

arguments: (1) the United States has not waived sovereign immunity; (2) the State lacks Article 
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III standing; and (3) the Administrative Procedure Act (APA) does not provide a viable 

mechanism for the cross-claims.  See Def.’s Mem. in Support (ECF No. 46). 

 On June 18, 2012, the Supreme Court issued its decision in Match-E-Be-Nash-She-Wish 

Band of Pottawatomi Indians v. Patchak, No. 11-246 (S. Ct. June 18, 2012) (slip opinion 

attached for the Court’s convenience).  The underlying suit in Patchak involves a challenge to 

the Secretary of the Interior’s decision to acquire land in trust for the Match-E-Be-Nash-She-

Wish Band of Pottawatomi Indians (“the Band”) under the Indian Reorganization Act, 25 U.S.C. 

§ 465.  Patchak, No. 11-246, slip op. at 2–3.  After the plaintiff had filed suit in the district court, 

and after many years of litigation in a prior and separate proceeding, the Secretary acquired the 

land in trust for the Band.  Id. at 3.  The questions before the Supreme Court were: (1) “whether 

the United States has sovereign immunity from the suit by virtue of the Quiet Title Act [QTA];” 

and (2) “whether [the plaintiff] has prudential standing to challenge the Secretary’s acquisition.”  

Id. at 2.  With respect to the first question, the Court held that, because the plaintiff was not 

claiming a competing interest in title to the land, the suit was not a quiet title action under the 

QTA, the QTA’s reservation of sovereign immunity for challenges involving Indian lands did 

not apply, and the suit could therefore be brought under the APA.  Id. at 4–14.  In reaching that 

decision, the Court abrogated Neighbors for Rational Development, Inc. v. Norton, 379 F. 3d  

956, 961–62 (10th Cir. 2004).  With respect to the second question, the Court held that, because 

the plaintiff’s stated interest related to land use, he had prudential standing under the Indian 

Reorganization Act, 25 U.S.C. § 465.  Patchak, No. 11-246, slip op. at 14–18. 

 The Patchak decision does not impact or change this Court’s lack of subject matter 

jurisdiction over the State’s cross-claims here.  Unlike Patchak, the subject matter of this case 

does not involve the legality of a decision to acquire land in trust for a tribe.  The Secretary has 

Case 2:11-cv-02656-JAR-DJW   Document 54   Filed 07/16/12   Page 2 of 5



3 

 

not yet made a decision on the Wyandotte Nation’s application; indeed, the Wyandotte filed the 

underlying suit here seeking an answer on its application.  See Pl.’s Compl. ¶¶ 33–50 (ECF No. 

1).  That distinction is important for at least three reasons. 

 First, because no decision has been made to acquire the Park City Land in trust, the Court 

need not even reach the question of which waiver of sovereign immunity would apply to a 

hypothetical challenge to that still speculative decision.  The issue presented by the Wyandotte 

Nation in this case is whether the Secretary has unreasonably delayed reaching a decision on the 

Wyandotte’s application (whatever that decision may be), and what the appropriate remedy 

would be should the Court determines there to have been an unreasonable delay.  The State is 

already an intervening defendant here and has the ability to argue as it sees fit in opposing the 

Wyandotte Nation’s arguments and requested relief. 

 Second, the sovereign immunity issue in the Secretary’s motion to dismiss is quite 

different than that at issue in Patchak.  See Def.’s Mem. in Support at 11–12.  The issue before 

this Court on the Secretary’s motion is whether there is any agency action upon which Kansas 

can premise a suit under the APA.  By contrast, in Patchak the agency had acted—it had decided 

to, and actually acquired the land in trust.  Patchak, No. 11-246, slip op. at 2–3.  The Supreme 

Court was asked to determine whether the Indian lands exception to the QTA’s waiver of 

sovereign immunity precluded the applicability of the APA’s waiver under those circumstances.  

Id. at 4–14.  Here, by contrast, the APA is not applicable in the first instance—absent a decision 

by the Secretary to acquire the Park City Land in trust, the State has not suffered a legal wrong or 

been adversely affected or aggrieved, as required by the APA’s waiver.  See 5 U.S.C. § 702; 

accord Patchak, No. 11-246, slip op. at 5 (noting that the APA’s waiver appears to cover the 

plaintiff’s suit, “which objects to official action of the Secretary”).  There is also no “final 
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agency action” for the State to challenge.  See Def.’s Br. at 12–13.  And, though Kansas has not 

argued that it does, the QTA’s waiver does not save the State’s cross-claims.  Even prior to 

Patchak, the QTA’s waiver of sovereign immunity (and its Indian lands exception thereto) would 

not have been applicable to the State’s cross-claims because the Secretary has not yet determined 

whether the United States will acquire title to the Park City Land.  The United States presently 

does not “claim an interest” in the property.  See 28 U.S.C. § 2409a(a); Neighbors for Rational 

Development, 379 F.3d at 963 (distinguishing McAlpine v. United States, 112 F.3d 1429 (10th 

Cir. 1997)). 

 Third, absent a decision by the Secretary to acquire the Park City Land in trust, the State 

lacks an injury-in-fact required to demonstrate constitutional standing under Article III.  See 

Def.’s Mem. in Support at 6–9.  If anything, Patchak removes the one potential (though 

speculative) harm the State had articulated—loss of the opportunity for judicial review of any 

decision to acquire the land in trust.  See Counterclaim/Cross-claim for Declaratory and 

Injunctive Relief ¶ 58 (ECF No. 44).  Under Patchak, a plaintiff that is challenging a decision to 

acquire land in trust, but does not claim a competing interest in the land, can proceed with the 

lawsuit even after the land is actually acquired.  And Patchak’s standing analysis does not 

require this Court to find that the State has standing here.  Patchak addressed prudential 

standing, and the Court did so with respect to the Indian Reorganization Act, 25 U.S.C. § 465.  

See Patchak, No. 11-246, slip op. at 14–18.  The Secretary’s motion to dismiss the State’s 

crosss-claims is grounded in constitutional, rather than prudential standing. 
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CONCLUSION 
 
 The Supreme Court’s Patchak decision does not alter the necessary conclusion that this 

Court lacks subject matter jurisdiction over the State’s cross-claims against the Secretary.  Those 

claims should therefore be dismissed. 

 
Respectfully submitted this 16th day of July, 2012, 
 

IGNACIA S. MORENO 
Assistant Attorney General 

 
             _s/ Kristofor R. Swanson_________ 

KRISTOFOR R. SWANSON 
(Colo. Bar No. 39378)  
U.S. Department of Justice 
Environment & Natural Resources Division 
Natural Resources Section 
P.O. Box 663 
Washington, DC 20044-0663 
Tel: 202-305-0248 
Fax: 202-305-0506 
Email: kristofor.swanson@usdoj.gov 

 
 
OF COUNSEL: 
REBECCA ROSS 
Office of the Solicitor 
U.S. Department of the Interior 
Washington, DC 
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I certify that on July 16, 2012, I caused the above and its attachment to be filed using the 
Court’s Electronic Case Filing System, which will send notification of such filing to all parties. 
 

 s/ Kristofor R. Swanson 
      Kristofor R. Swanson 
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