
UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF MINNESOTA 

 
_______________________________________________________________________ 
        File No.  11-CV-1690(ADM/JJK)                   
Brian Noel Hester,       
 
    Plaintiff, 
 
 vs.                                              

            
Redwood County, Lon Walling, Individually and   JURY TRIAL DEMANDED 
in his official capacity as Chair of the Redwood  
County Board of Commissioners, Steven Collins, 
Individually and in his official capacity as Redwood  
County Attorney, Patrick Rohland, The State of Minnesota,  
Mona Dohman, Individually and in her official capacity  
as Commissioner of the Minnesota Department 
of Public Safety, The Lower Sioux Indian  
Community of Minnesota, Gabe Prescott, Individually 
and in his capacity as President of The Lower Sioux 
Indian Community of Minnesota, Jean Stacy, and 
Jonathan Meece, Individually and in his capacity as  
a police officer for The Lower Sioux Indian  
Community of Minnesota, 
 
    Defendants. 
_______________________________________________________________________ 
 

PLAINTIFF’S MEMORANDUM IN OPPOSITION 
TO REDWOOD COUNTY DEFENDANTS’ MOTION TO DISMISS  

AND FOR SUMMARY JUDGMENT 
_______________________________________________________________________ 
 

This matter is before this Court upon the Motion brought by the Redwood County 

Defendant’s seeking dismissal of the Complaint, either based upon the failure to state a 

claim or for summary judgment.  Hester brings this action seeking compensation for his 

illegal arrest, testing demand and conviction arising from the actions of a purported 

police officer with the Lower Sioux.  Based upon an agreement between the Lower Sioux 
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and Redwood County, the County prosecuted Hester, securing a conviction, resulting in 

imprisonment.  A review of the issues raised in the Complaint and the factual disputes 

presented, demonstrates that the Motion should be denied. 

STATEMENT OF FACTS 

 On July 9, 1998 Redwood County and the Lower Sioux Indian Community in 

Minnesota (Lower Sioux) entered into a “Mutual Aid and Assistance Agreement.”  

(Affidavit of Kenneth R. White, filed April 14, 2012, Exhibit 1).  Under the terms of that 

Agreement, the Lower Sioux and Redwood County agreed to cooperate in providing law 

enforcement activities, including providing mutual aid to one another.  (White Aff., Ex. 

1).  Significantly, the Lower Sioux and Redwood County agreed that the Lower Sioux 

police officers would share concurrent jurisdiction with Redwood County over the 

geographical area of the Lower Sioux reservation, and that in return, the Lower Sioux 

would comply with Minnesota law regarding its police officers and waive sovereign 

immunity for the acts of its employees acting in the scope of their employment.  (White 

Aff., Ex. 1).  As a result of this Agreement, Lower Sioux officers generally acted as 

licensed peace officers with the full authority under Minnesota law.  (Amended 

Complaint, para. 16). 

On December 16, 2006, Brian Hester was a passenger in a motor vehicle he 

owned  which became stuck in the ditch.  (Amended Complaint, para. 17).  Police 

officers of the Lower Sioux received a report of a motorist in need of assistance and 

responded to the call.  (Amended Complaint, para. 18).  Finding Hester standing outside 

of the vehicle and believing him to be intoxicated, Officer Jonathan Meece of the Lower 
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Sioux Police Department demanded that Hester undergo preliminary breath tests.  

(Amended Complaint, para. 18).  When Hester failed the tests, he was placed under arrest 

for driving while intoxicated.  (Amended Complaint, para. 18). 

As part of the DUI investigation, Office Meece demanded that Hester submit to a 

breath test using the equipment supplied by the Redwood County Sheriff and the 

standard Minnesota Implied Consent Advisory.  Hester refused.  (Amended Complaint, 

para. 21). 

Hester was charged with a number of driving offenses, including driving while 

impaired and driving while impaired – test refusal.  (Affidavit of Amanda L. Stubson, 

dated March 16, 2012, Ex. A).  Prior to trial, driving charge was dismissed, leaving only 

the test refusal charge.  (Affidavit of Amanda L. Stubson, dated March 16, 2012, Ex. C).  

Following his trial, Hester was convicted of the test refusal charge.  (Amended 

Complaint, para. 22).  As a result of the conviction, Hester was sentenced to prison.  

(Amended Complaint, para. 22). 

Hester filed a timely appeal, the case eventually reaching the Minnesota Supreme 

Court.  Hester based his appeal on the argument that the police officers for the Lower 

Sioux lacked sufficient liability insurance and thus were not licensed peace officers as 

required by the implied consent statute.  (Amended Complaint, para. 24).  In reversing 

the conviction, the Minnesota Supreme Court noted that a conviction for test refusal can 

only follow a proper demand for a chemical test by a licensed peace officer.  (Amended 

Complaint, para. 23).  The Minnesota Supreme Court then noted that the Lower Sioux 

did not have the required amount of liability insurance at the time of Hester’s arrest and, 
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as a result, were not properly licensed peace officers.  As a result, those officers could not 

demand a test and Hester could not be convicted of test refusal.  His conviction was 

therefore reversed.  (Amended Complaint, para. 25).  This decision was released on April 

27, 2011 and Hester was released from state prison shortly after.  (Amended Complaint, 

para. 25). 

ARGUMENT 

I. Introduction & Legal Standard 

The evaluation of the Motion by Redwood County must begin with consideration 

of the events upon which Hester bases his claim.  The Amended Complaint assert a 

variety of state and federal legal theories all resulting in the harm of Hester’s false 

imprisonment (wrongful conviction) – he was convicted of test refusal when the person 

demanding the test had no legal authority to do so.  As a consequence, a series of events 

must be considered as forming the factual basis for the claims, and potentially distinct 

claims.  First, the Mutual Aid and Assistance Agreement placed certain requirements on 

the Lower Sioux and Redwood County, requirements that were not maintained when the 

Lower Sioux failed to maintain the necessary level of insurance.  Little in the 

Memorandum by Redwood County addresses this claim.  Second, Hester asserts that he 

was placed into custody by a person without the legal authority to do so.  It is this claim 

upon which Redwood County focuses must of its argument.  Third, and most 

significantly, Hester refused a chemical test, was convicted and imprisoned as a result.  It 

is this test refusal conviction that forms the primary basis for Hester’s claims.  Redwood 

County fails to address this claim in any detail.  It is this series of violation which 
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resulted in the violation of his constitutional rights to be free from unreasonable search 

and seizure, ultimately including Hester’s wrongful incarceration. 

In addressing a Rule 12 Motion to Dismiss, the court must accept all of the factual 

allegations in the Complaint as true.  Neitzke v. Williams, 490 U.S. 319, 367-27, 109 

S.Ct. 1827, 104 L.Ed.2d 338 (1989).  To survive such a motion, the complaint need only 

state sufficient factual allegations to “raise a right to relief above the speculative level....”  

Bell Atlantic Corp. v. Twombley, 550 U.S. 544, 555, 127 S.Ct. 1955, 167 L.Ed.2d 929 

(2007). 

In addressing a summary judgment motion, the court must examine the record for 

material factual disputes.  Woods v. DaimlerChrysler Corp., 409 F.2d 984, 990 (8th Cir. 

2005).  A factual dispute is material where “a reasonable jury could return a verdict for 

the nonmoving party.”  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248, 106 S.Ct. 

2505, 91 L.Ed2d 202 (1986). 

Applying either standard, the County’s Motion should be rejected in part and the 

claims against the County allowed to proceed. 

II. The claims are not barred by the statute of limitation. 
 

In its Motion to Dismiss, Redwood County first asserts that Hester’s claims are 

barred by the applicable statute of limitation.  Redwood County argues that the applicable 

statute is 2 years, and that since Hester’s suit was served more than two years after his 

initial arrest, it is time barred.  This argument fails on a number of bases. 

First, the proper statute of limitation for the federal claims is six years, not two.  

Under federal law, the courts look to the state law for general personal injury claims.  
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Wallace v. Kato, 549 U.S. 384, 387, 127 S. Ct. 1091, 1093, 166 L. Ed. 2d 973 (2007).  

Contrary to the argument of Redwood County, the U.S. Supreme Court has expressly 

rejected the “most analogous” state tort limitation period:  “We accordingly hold that 

where state law provides multiple statutes of limitations for personal injury actions, 

courts considering § 1983 claims should borrow the general or residual statute for 

personal injury actions.”  Owens v. Okure, 488 U.S. 235, 249-50, 109 S. Ct. 573, 582, 

102 L. Ed. 2d 594 (1989).  Minnesota has a six year general statute of limitation.  Minn. 

Stat. § 541.05 (2008). 

Thus, contrary to the claims of Redwood County, Hester’s federal claims are not 

time barred – less than six years passed from the date of his first interaction with the 

police and the start of this suit. 

Even if the two year statute applied, Hester’s claims are not time barred.  Where a 

claim arises from an unlawful conviction, the plaintiff cannot pursue a § 1983 action until 

the conviction has been reversed or otherwise invalidated.  Heck v. Humphrey, 512 U.S. 

477, 114 S.Ct. 2364, 129 L.Ed.2d 383 (1994).  Here, it was not until April 2011 that 

Hester’s conviction was reversed.  It was at that point that his cause of action accrued and 

he could pursue this action.  Since this case was brought well within two years of the 

reversal of his conviction, Hester’s federal claims are not time barred even under the two 

year statute of limitation. 

Second, Hester’s state law claims are also not time barred.  Minnesota does have a 

two year limitation period for intentional torts.  Minn. Stat. § 541.07(1) (2008).  The 

issue is thus when Hester’s cause of action accrued.  “A cause of action accrues and the 
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statute of limitations begins to run when the cause of action will survive a motion to 

dismiss for failure to state a claim upon which relief can be granted.”  Herrmann v. 

McMenomy & Severson, 590 N.W.2d 641, 643 (Minn.1999). 

As with federal law, Minnesota precludes litigating the validity of a conviction in 

a collateral action.  State v. Schmidt, 712 N.W.2d 530 (Minn. 2006); Travelers Ins. Co. v. 

Thompson, 281 Minn. 547, 555, 163 N.W.2d 289, 294 (1968). In addressing this issue a 

legal malpractice claim, the Minnesota Supreme Court required the conviction to be 

reversed before the defense attorney could be sued for malpractice:  “Thus, we conclude 

that Noske's legal malpractice claim did not accrue until he received habeas corpus relief 

in 1999, the point at which it was ‘possible on any evidence which might be produced, 

consistent with the pleader's theory, to grant the relief demanded.’”  Noske v. Friedberg, 

670 N.W.2d 740, 744-45 (Minn. 2003) (citation omitted). 

  Here, if Hester had started his action upon his arrest or even conviction, he could 

not have stated a claim upon which relief could be granted.  He would have confronted an 

immediate motion to dismiss, with Redwood County arguing that his civil action was a 

collateral attack upon his conviction which Minnesota law did not allow.  Thus, his cause 

of action on the State tort claims accrued when the Minnesota Supreme Court reversed 

his conviction, less than two years before he brought these claims. 

Contrary to the arguments of Redwood County, therefore, Hester’s claims are not 

barred by the applicable statute of limitation. 

III. Hester’s claims against the prosecutor related to the criminal prosecution are 
barred by absolute immunity, but not the claims related to the failure to ensure 
compliance with the Mutual Aid and Assistance Agreement . 
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 Redwood County next seeks dismissal of the claims in this case against the 

prosecutors involved on the basis of absolute prosecutorial immunity.  Prosecutors enjoy 

absolute immunity for their actions in pursuing the prosecution of criminal defendants.  

Imbler v. Pachtman, 424 U.S. 409, 96 S.Ct. 984, 47 L.Ed.2d 128 (1976).  That is not the 

sole inquiry, however. 

On the other hand, as the function test of Imbler recognizes, the actions of a 
prosecutor are not absolutely immune merely because they are performed by a 
prosecutor. Qualified immunity “ ‘represents the norm’ ” for executive officers, 
Malley v. Briggs, 475 U.S., at 340, 106 S.Ct., at 1095, quoting Harlow v. 
Fitzgerald, 457 U.S., at 807, 102 S.Ct., at 2732, so when a prosecutor “functions 
as an administrator rather than as an officer of the court” he is entitled only to 
qualified immunity. Imbler, 424 U.S., at 431, n. 33, 96 S.Ct., at 995, n. 33. There 
is a difference between the advocate's role in evaluating evidence and interviewing 
witnesses as he prepares for trial, on the one hand, and the detective's role in 
searching for the clues and corroboration that might give him probable cause to 
recommend that a suspect be arrested, on the other hand. When a prosecutor 
performs the investigative functions normally performed by a detective or police 
officer, it is “neither appropriate nor justifiable that, for the same act, immunity 
should protect the one and not the other.” Hampton v. Chicago, 484 F.2d 602, 608 
(CA7 1973) (internal quotation marks omitted), cert. denied, 415 U.S. 917, 94 
S.Ct. 1414, 39 L.Ed.2d 471 (1974). Thus, if a prosecutor plans and executes a raid 
on a suspected weapons cache, he “has no greater claim to complete immunity 
than activities of police officers allegedly acting under his direction.” 484 F.2d, at 
608–609. 

Buckley v. Fitzsimmons, 509 U.S. 259, 273-74, 113 S. Ct. 2606, 2615-16, 125 L. Ed. 2d 

209 (1993).  The issue, therefore, is the conduct in which Attorney Collins as the 

Redwood County attorney engaged that gives rise to liability. 

Certainly, one aspect of possible liability is the pursuit of the prosecution.  For 

such decisions, and his conduct in pursuing the prosecution, the County Attorney is 

immune. 
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However, the Redwood County Attorney had a further obligation, akin to his 

general administrative duties – to ensure that the Lower Sioux complied with the terms of 

the Mutual Aid and Assistance Agreement as he provided them with prosecution 

services.  Here, the Amended Complaint alleges that the County Attorney failed to ensure 

compliance before beginning this prosecution, much like the hypothetical prosecutor 

participating in the investigation before a prosecution is begun. 

Thus, although the County Attorney may be immune once the prosecution began, 

his failure to ensure continued compliance with the terms of the Mutual Aid and 

Assistance Agreement prior to that date is an administrative function for which such 

absolute immunity does not apply. 

IV. The § 1983 claims are not barred by res judicata. 
 

Redwood County next asserts it is entitled to dismissal of the wrongful arrest 

claim on the basis of res judicata.  As Redwood County notes, res judicata bars the 

relitigation of claims litigated in another action, including the criminal matter.  Allen v. 

McCurry, 449 U.S. 90, 96, 101 S. Ct. 411, 414, 66 L. Ed. 2d 308 (1980).  Redwood 

County asserts, therefore, that the wrongful arrest claims are barred, apparently because 

“Hester’s p[resent lawsuit is based upon the same set of facts and occurrences as the 

previous criminal proceedings.”  (Redwood County Memorandum, Document 41, page 

16).  Such an argument ignores the impact of the Minnesota Supreme Court decision and 

the effect that decision had on all aspects of the criminal case. 

The Minnesota Supreme Court began by determining the extent and scope of the 

authority of the Lower Sioux and its police officers: 
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Because Lower Sioux officers so appointed have the same authority as officers 
employed by the Redwood County Sheriff, we conclude that the Lower Sioux 
officers fall within the definition of “peace officer” in Minn. Stat. § 169A.03, 
subd. 18(3). 

II. 
 

We next turn to the question of whether the Lower Sioux complied with section 
626.91, subdivision 2. The Lower Sioux has the authority to appoint police 
officers with the same powers as peace officers employed by the Redwood County 
Sheriff if it complies with the requirements set forth in section 626.91, subdivision 
2(a).  

 
State v. Hester, 796 N.W.2d 328, 333 (Minn. 2011).  The Minnesota Supreme Court thus 

conditioned the authority of the Lower Sioux officers as “peace officers” in Minnesota 

upon a determination they had complied with the statutory requirements.  Finding as a 

matter of law that the Lower Sioux failed to comply, the Minnesota Supreme Court held: 

In sum, we hold that the Lower Sioux did not comply in substance with section 
626.91, subdivision 2(a)(2), which required the Lower Sioux to have the correct 
liability insurance limits at the time Hester was arrested. Because the Lower Sioux 
had not satisfied the requirements of Minn. Stat. § 626.91, subd. 2(a), the Lower 
Sioux officer who asked Hester to submit to a chemical test was not a “peace 
officer” under Minn. Stat. § 169A.03, subd. 18. And because a “peace officer” did 
not ask Hester to submit to a chemical test, Hester cannot be convicted of criminal 
test refusal. 

Hester, 796 N.W.2d at 336.  The Minnesota Supreme Court thus determined that the 

Lower Sioux officers were not “peace officers” under Minnesota law, leaving them with 

no more authority than citizens. 

 The fatal flaw, therefore, in the Redwood County argument is that it ignores the 

results in the criminal case.  It is true that probable cause was initially found and that a 

jury convicted Hester of one of the charges.  The Minnesota Supreme Court reversed that 

conviction for test refusal on the basis that the person who demanded the test was not a 
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“peace officer” as required by statute.  Since Meece was not a “peace officer” under 

Minnesota law, he had no right to detain and arrest Hester.  Since he was not a peace 

officer, Meece had no more authority to detain and arrest Hester than an ordinary citizen.  

State v. Filipi, 297 N.W.2d 275, 278 (Minn. 1980).  An ordinary citizen may undertake 

an arrest only where the offense is committed in his presence or where a felony has been 

committed by the person facing arrest.  Minn. Stat. § 629.37 (2008).  Here, Hester did not 

commit a felony – the charges of driving under the influence were dismissed  – and 

properly refused the test since Meece had no legal authority to require one. 

 Further, it is important to note that all of the conduct by Hester and Meece was 

premised upon Meece’s assertion of his legal authority as a peace officer.  He was in 

uniform, driving a police vehicle, and in all manners acting as a police officer, not a 

private citizen.  At most, he had the right to attempt top detain Hester until police officers 

could arrive at the scene.  As a Florida Court has noted: 

An officer gaining access to private living quarters under color of his office and of 
the law which he personifies must then have some valid basis in law for the 
intrusion. Any other rule would undermine ‘the right of the people to be secure in 
their persons, houses, papers and effects,’ and would obliterate one of the most 
fundamental distinctions between our form of government, where officers are 
under the law, and the police-state where they are the law. 

Collins v. State, 143 So. 2d 700, 703 (Fla. Dist. Ct. App. 1962).  Similarly here, by using 

the color of his office, Meece secured the cooperation of Hester in performing field 

sobriety tests, taking the PBT, and going to the Redwood County Law Enforcement 

Center and then to jail.   
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Unlike the cases relied upon by Redwood County, Ashanti v. City of Golden 

Valley, 666 F.3d 1148 (8th Cir. 2012) and Laase v. County of Isanti, 638 F.3d 853 (8th 

Cir. 2011), Hester’s conviction was reversed.   

The argument of Redwood County further ignores that Hester asserts two bases 

for his claims here – the initial false arrest and, more significantly, the demand that he 

take a chemical test without legal authority.  It was this latter occurrence, the test refusal, 

which resulted in the conviction and the damages here.  Redwood County’s participation 

in those events is not barred by res judicata, even if the initial seizure of his person is 

barred.   Rather than supporting the defenses asserted by Redwood County, the 

Minnesota Supreme Court decision has a re judicata effect supporting Hester’s claims.  

The Motion on this basis should be denied. 

V. Hester’s claims are not barred by collateral estoppel. 

Redwood County further relies upon the doctrine of collateral estoppel to secure 

dismissal of this case.  As with the res judicata argument, Redwood County’s position 

ignores the specific facts of this case and the full extent of Hester’s claims. 

First, the issues of probable cause litigated before the state trial court did not 

include the issue of whether Meece was a peace officer with the authority to detain and 

arrest Hester.  This issue was not litigated until later, when the challenge to Meece’s 

credentials was raised.  As noted above, the probable cause for the initial detention and 

arrest of Hester was fatally flawed by the lack of legal authority to do so.  Although not 

litigated under the category of “probable cause to arrest,” the import of the Minnesota 

Supreme Court decision is the same. 
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Second, the argument ignores the second significant claim Hester presents in this 

case – Meece had no authority to demand a test.  Since that issue was resolved against 

Redwood County, as discussed above, collateral estoppel acts to support Hester’s claims 

here. 

The Motion should be denied on this basis as well. 

VI. Hester states a viable § 1983 claim.   

As the final basis to secure dismissal of the federal claims in this case, Redwood 

County asserts that Hester does not state a viable claim under § 1983.  A review of the 

Amended Complaint, in light of the applicable case law, demonstrates that he has 

asserted such a valid cause of action.  The Motion should therefore be denied. 

1. Hester’s Amended Complaint asserts valid individual claims against Patrick 
Rohland and Commissioner Walling. 
 

Redwood County seeks dismissal of the claims against Commissioner Walling and 

Attorney Collins, asserting a lack of a claim for individual responsibility in the Amended 

Complaint.1  Hester agrees that Attorney Collins, as the current Redwood County 

Attorney has no individual liability, but, as counsel for Redwood County notes, remains a 

proper party to the extent that Attorney Rohland is a proper party as his successor.  The 

factual allegations against Attorney Rohland and Commissioner Walling, however, are 

sufficient and should be allowed to continue. 

                                                 
1 Redwood County does not seek dismissal of the County as a party on this basis.  
Regardless of the results related to the individual defendants, the County remains a 
proper party as the legal entity that secured the reversed conviction. 
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As noted above, one of the bases for liability in this case is the failure to ensure 

the Lower Sioux continued compliance with Minnesota statutes for peace officers.  As 

further noted above, this failure gives rise to the unconstitutional seizure of Hester, and 

demand for a search (chemical testing), resulting in his incarceration for a period of about 

28 months.  This obligation existed at the time that Attorney Rohland was County 

Attorney and thus had the responsibility.  Similarly, as a member of the Board, 

Commissioner Walling had the same duty. 

Thus, the Complaint states a viable claim against the two individual County 

officials. 

2. The Amended Complaint states a valid Monell claim. 

Redwood County next seeks dismissal on the grounds that the Complaint fails to 

state a valid Monell claim.  As Redwood County accurately describes, a valid Monell 

claim requires that a “policy” or “custom” exist which results in a deprivation of rights.  

Monell v. Dep't of Soc. Services of City of New York, 436 U.S. 658, 692, 98 S. Ct. 2018, 

2036, 56 L. Ed. 2d 611 (1978).  A “policy” involves “an official policy, a deliberate 

choice of a guiding principle or procedure made by the municipal official who has final 

authority regarding such matters.”  Mettler v. Whitledge, 165 F.3d 1197, 1204 (8th Cir. 

1999).  “Alternatively, “custom or usage” is demonstrated by: (1) The existence of a 

continuing, widespread, persistent pattern of unconstitutional misconduct by the 

governmental entity's employees; (2) Deliberate indifference to or tacit authorization of 

such conduct by the governmental entity's policymaking officials after notice to the 

officials of that misconduct; and (3) Th[e] plaintiff['s] injur[y] by acts pursuant to the 
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governmental entity's custom, i.e., [proof] that the custom was the moving force behind 

the constitutional violation.”  Ware v. Jackson County, Mo., 150 F.3d 873, 880 (8th Cir. 

1998) (citations omitted).  Here, the Amended Complaint sets forth a valid claim under 

these standards. 

As the Amended Complaint alleges, Redwood County adopted an official policy 

in 1998 when it executed the Mutual Aid and Assistance Agreement.  As of that point in 

time, it agreed to grant to officers of the Lower Sioux “the same powers as peace officers 

employed by the County” so long as “the Community meets certain statutorily defined 

requirements” to maintain a police force, Minn. Stat. § 626.91.  It was precisely these 

requirements that the Minnesota Supreme Court held Meece and the other officers lacked 

when they encountered Hester.  Redwood County, therefore, adopted an official policy 

that allowed the Lower Sioux officers to serve as police officers and to pursue the 

prosecution of criminal defendants as a result of the work of those officers. 

It was when the Lower Sioux fell out of compliance with the statutory compliance 

that the issue here arose.  During that period, Hester and other unidentified similarly 

situated individuals were subject to unconstitutional search and seizure by purported 

peace officers of the Lower Sioux at a time when they were not properly licensed peace 

officers under Minnesota law.  While the policy of utilizing the police work of the Lower 

Sioux police officers is a facially neutral policy, that is not the end of the inquiry. 

“[A] plaintiff seeking to establish municipal liability on the theory that a facially 
lawful municipal action has led an employee to violate a plaintiff's rights must 
demonstrate that the municipal action was taken with ‘deliberate indifference’ as 
to its known or obvious consequences.” Id. at 407, 117 S.Ct. 1382 (emphasis 
added). Thus, only where a municipality's failure to adopt adequate safeguards 
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was the product of deliberate indifference to the constitutional rights of its 
inhabitants will the municipality be liable for an unconstitutional policy under § 
1983. Id. at 406-07, 117 S.Ct. 1382; see also City of Canton, 489 U.S. at 391-92, 
109 S.Ct. 1197; id. at 394-96, 109 S.Ct. 1197 (O'Connor, J., concurring in part and 
dissenting in part); Gonzalez v. Ysleta Indep. Sch. Dist., 996 F.2d 745, 757 (5th 
Cir.1993) (“The circuits have uniformly interpreted Canton's ‘deliberate 
indifference’ requirement, announced in the context of a ‘failure to train’ claim, to 
apply to all cases involving facially constitutional policies.”). 

Szabla v. City of Brooklyn Park, Minnesota, 486 F.3d 385, 390 (8th Cir. 2007). 
 

Here, once the Lower Sioux failed to secure sufficient insurance, its officers no 

longer became valid peace officers under Minnesota law.  Yet, Redwood County did not 

take any action to ensure continued compliance with State law in order to avoid the 

issues that give rise to this suit.  The Amended Complaint alleges such actions were taken 

with deliberate disregard to Hester’s rights.  (Amended Complaint, paras. 27-28).  

Instead, Redwood County continued its policy of pursuing criminal convictions of those 

who were detained and arrested by the Lower Sioux peace officers, such as Hester. 

This error is even more significant when the failure to comply with the strict terms 

of the statute is considered.  In order to fall within the statute allowing the Lower Sioux 

officers to become peace officers acting under the auspices of Redwood County, the 

statute required that the Lower Sioux and Redwood County enter into a joint powers 

agreement pursuant to Minn. Stat. § 471.59 (1998).  It is the Joint Powers Agreement that 

gives the officer of one jurisdiction the authority to exercise the police powers in a 

separate jurisdiction.  Minn. Stat. § 471.59, subd. 12.  The governing statute, Minn. Stat. 

§ 626.91, subd. 2(b), thus required the Lower Sioux and Redwood County to execute two 

agreements:  a Joint Powers Agreement pursuant to Minn. Stat. § 471.59 to define and 
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regulate the provisions of law enforcement services and a Mutual Aid and Cooperation 

Agreement.  

If this Court were to conclude, as did the state trial court, that the Mutual Aid and 

Assistance Agreement fulfilled both agreements required in 626.91, subd. 2(b), then the 

Mutual Aid and Assistance Agreement must “define and regulate” the provision of law 

enforcement services of the Lower Sioux police department.  The officer would have full 

and complete authority of a police officer only when acting pursuant to the terms of the 

Mutual Aid and Assistance Agreement.  Minn. Stat. § 471.59, Subd. 12.  Thus, the Lower 

Sioux officers had the same powers of the Redwood County officers only when 

responding to an emergency request for assistance.  That is because the Mutual Aid and 

Assistance Agreement is specific in that it grants authority and power to the Lower Sioux 

police officers to act as county officers only “in the event of an emergency situation”.  

The Minnesota Supreme Court recognized the argument about the sufficiency of 

the Mutual Aid and Assistance Agreement, but did not need to reach that issue.  Hester, 

796 N.W.2d at 336 n.6.  To have failed to prepare the two documents necessary and/or to 

then allow Lower Sioux police officers to undertake the general police powers, acting 

even in the absence of an emergency such as here, Redwood County demonstrated willful 

indifference to Hester’s constitutional right against unreasonable search and seizure.  

This court, with the appropriate factual and legal record, can address the issue and 

determine if it is further evidence of willful indifference to Hester’s rights. 

In addition to failing to ensure that the Lower Sioux remained in compliance with 

all of the requirements under the statute and Mutual Aid and Assistance Agreement, 
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Redwood County further exhibited deliberate indifference to Hester’s rights by pursuing 

the criminal charges, and sending him to prison, even after the deficiency was pointed out 

to the Redwood County attorney.  Such a failure to respond to the information about the 

lack of authority of the Lower Sioux demonstrates a further willful indifference to 

Hester’s constitutional rights against unreasonable search and seizure. 

 Thus, contrary to the arguments of Redwood County, the Amended Complaint 

states a sufficient factual basis to assert a Monell claim based upon a specific policy of 

Redwood County resulting in a violation of Hester’s constitutional rights against 

unreasonable search and seizure. 

3. Hester’s arrest was in violation of his constitutional rights. 
 

As the final basis for dismissal of the federal claims, Redwood County asserts that 

the Amended Complaint fails to state a claim for an invalid arrest.  Redwood County 

recounts some of the evidence contained in the criminal complaint, involving the 

voluntarily dismissed driving under the influence charge, and asserts that such evidence 

supported a finding of probable cause.  This argument fails for two reasons. 

First, as discussed above, Meece had no more authority than a private citizen at 

the time that he effectuated the arrest of Hester.  The reliance upon Virginia v. Moore, 

553 U.S. 164, 128 S. Ct. 1598, 170 L. Ed. 2d 559 (2008), is thus misplaced.  There, the 

officers were peace officers under the law and arguable exceeded their statutory authority 

in arresting the defendant rather than issuing a citation.  In rejecting the argument that the 

arrest was illegal, the Court noted the significance of the Fourth Amendment as a 

protection against the “the general warrants and writs of assistance that English judges 
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had employed against the colonists.”  Virginia v. Moore, 553 U.S. 164, 169, 128 S. Ct. 

1598, 1603, 170 L. Ed. 2d 559 (2008) (citation omitted).  It offers little support to 

Redwood County which acted on the action by a person claiming the authority of the law, 

and all of the associated powers, when, in fact, that person lacked such authority. 

Second, the argument completely ignores the claim asserted in the Amended 

Complaint that led to the conviction reversed by the Minnesota Supreme Court – the 

demand for a chemical test.  Such a demand for a search is unreasonable as a matter of 

law since made by a person without authority to do so, while asserting the legal authority 

to do so. 

This Court has stated that Hester had no “clearly established constitutional right to 

be free of arrest or testing by police officers covered by minimum levels of liability 

insurance.”  Memo. Op. and Order (March 13, 2012) (ECF Doc. No. 28).  That may be a 

true statement, but it ignores the holding of the Minnesota Supreme Court.  That Court 

did not hold that the Lower Sioux officers were peace officers without sufficient 

insurance coverage.  As noted above that Court held they were not peace officers at all, 

and thus could not demand a test from Hester.  This significant distinction is ignored by 

Redwood County and must be considered by this Court in evaluating the claims raised 

here.  He was not arrested, nor was a test demanded, by a peace officer; Meece was 

acting as a private citizen, under color of the power of his purported office.  

The County’s Motion for dismissal of the federal claims, therefore, should be 

denied.  As the Eighth Circuit stated in reversing the dismissal of a similar action: 

“Section 1983 rightly provides a remedy to an innocent man whose constitutional rights 
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have been violated by an erroneous conviction and wrongful nine-and-one-half-year 

incarceration.”  Wilson v. Lawrence County, Mo., 154 F.3d 757, 761 (8th Cir. 1998). 

VII. Hester’s Complaint states a claim of negligence against Redwood 
County. 

 
Redwood County further seeks dismissal of the negligence claims Hester asserted 

in the Amended Complaint.  Hester asserts negligence and intentional torts as the basis 

for his state law claims, all of which state valid claims against Redwood County.  As a 

result, the dismissal motion for the state law claims should be denied.2   

One of the state law claims brought by Hester is a negligence claim.  This claim 

asserts that Redwood County was negligent in failing to ensure that the Lower Sioux 

police officers remained properly licensed peace officers.  Contrary to the argument of 

Redwood County, the source of this duty is not state statute, but rather the Mutual Aid 

and Assistance Agreement signed by Redwood County. 

The Minnesota courts have recognized the notion of a voluntarily assumed duty, 

even in a municipal setting:  ““Special duty” is nothing more than convenient 

terminology, in contradistinction to “public duty,” for the ancient doctrine that once a 

duty to act for the protection of others is voluntarily assumed, due care must be exercised 

even though there was no duty to act in the first instance.”  Cracraft v. City of St. Louis 

Park, 279 N.W.2d 801, 806 (Minn. 1979).   

                                                 
2 In the event this Court dismisses the federal claims, and rejects continued 

jurisdiction over this case, the State law claims should be dismissed without prejudice, 
giving Hester the opportunity to pursue them in State court, especially since Redwood 
County does not seek dismissal of the intentional tort of Minnesota constitutional claims. 
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As noted above, in 1998, Redwood County and the Lower Sioux entered into a 

Mutual Aid and Assistance Agreement by which the officers of the Lower Sioux police 

department were granted the authority to serve as peace officers so long as they complied 

with the requirements of Minn. Stat. § 626.91.  (White Aff., Ex. 1).  By entering into 

such an Agreement, Redwood County voluntarily assumed the duty to ensure compliance 

with the Agreement and all of its terms, including the requirements of Minn. Stat. § 

626.91.   

Redwood County places further reliance upon Cracraft, asserting that the “public 

duty” doctrine bars the claims here.  The doctrine, however, is limited to those settings 

where the municipality deals with the public at large and does not address the “scope of a 

duty which may be owed by a municipality directly to a person with whom it deals.”  

Gilbert v. Billman Const., Inc., 371 N.W.2d 542, 546 (Minn. 1985).  Where the 

municipality deals directly with individuals, and not with third persons, the municipality 

is liable the same as any individual would be.  Gilbert, 371 N.W.2d at 546. 

Here, Redwood County acted directly on Hester by utilizing the information 

provided by Meece, including the test refusal, in pursuing a prosecution that resulted in 

Hester’s criminal conviction for test refusal and incarceration for about 28 months.  As 

did the County Health Department in Gilbert, the direct interaction between Hester and 

Redwood County is one of the causes of his harm. 

In addition, the Court in Gilbert confirmed the notion that a municipality may, by 

its ordinances and other actions, assume a duty:   
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In Lorshbough v. Township of Buzzle, 258 N.W.2d 96, 102 (Minn.1977), we 
acknowledged the principle that: 
 

[A] governmental unit owes a particular individual a duty of care when its 
officer or agent, in a position and with authority to act, has or should have 
had knowledge of a condition that violates safety standards prescribed by 
statute or regulation, and that presents a risk of serious harm to the 
individual or his property. When such serious injury is reasonably 
foreseeable, the governmental unit has a duty to exercise reasonable care 
for the individual's safety. 

 
Gilbert v. Billman Const., Inc., 371 N.W.2d 542, 546 (Minn. 1985).  See also Miskovich 

v. Indep. Sch. Dist. 318, 226 F. Supp. 2d 990, 1034 (D. Minn. 2002) (citations omitted) 

(“As the Plaintiffs have acknowledged, they do not seek to hold Grand Rapids liable for a 

failure to provide general police protection, by alleging that the City had a duty to do 

more to prevent them from being involved in the training exercise—rather, they seek to 

hold Grand Rapids liable for its own negligence in the execution of the training that it 

voluntarily undertook. Thus, we are presented with a circumstance in which the Plaintiffs 

are alleging “a breach of some duty owed them in their individual capacities and not 

merely a breach of some obligation owed to the general public.”)  As a consequence by 

entering into the Mutual Aid and Assistance Agreement, Redwood County assumed a 

duty and can be liable in negligence. 

 Nor should such a decision come as a surprise to Redwood County.  The Mutual 

Aid and Assistance Agreement plans for just such an eventuality.  In the Agreement, both 

parties agree to defend and indemnify the other for any actions by employees, 

commissioners, officers or others “arising or allegedly arising from or related to the acts 

or omissions of its own officers in the performance of duties contemplated by the 
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Agreement”.  (White Aff., Ex. 1).   Redwood County thus recognized the risk that 

liability might attach to it based upon actions taken under the Mutual Aid and Assistance 

Agreement and attempted to limit its risk as a result. 

 This Court, therefore, should deny the Motion to Dismiss the negligence claims. 

VIII. Redwood County may be vicariously liable for the conduct of Meece. 

In the Amended Complaint, Hester asserts that Redwood County may be 

vicariously liable for the conduct of the Lower Sioux and Meece.  Redwood County 

seeks dismissal of that claim, arguing that Meece was not an employee of Redwood 

County and that Redwood County is entitled to vicarious official immunity.  Neither 

argument justifies dismissal at this early stage of the litigation. 

1. Meece is an agent of Redwood County. 

As Redwood County notes, Meece is not an employee of Redwood County.  That 

is not, however, the end of the analysis as Redwood County asserts.   

 In addition to vicarious liability in the employer/employee setting, Minnesota 

recognizes vicarious liability in the principal/agent setting.  Kellogg v. Woods, 720 

N.W.2d 845, 852 (Minn. Ct. App. 2006).  The principal is liable for the torts committed 

by the agent within the scope of the agency.  Kellogg, 720 N.W.2d at 852. 

 Here, Redwood County created a principal/agent relationship with the Lower 

Sioux by entering into the Mutual Aid and Assistance Agreement.  Absent such an 

agreement, the Lower Sioux had no legal authority to enforce Minnesota law.  Under the 

terms of the Agreement, Redwood County allowed the Lower Sioux to have the same 

police powers as officers employed by Redwood County.  Redwood County then took the 
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investigative work by the Lower Sioux officers and used it to pursue prosecution of 

alleged offenders such as Hester.  And, as noted above, Redwood County contemplated 

the liability risk from the conduct of the Lower Sioux and established an indemnification 

requirement. 

 As a matter of its own agreement in granting the Lower Sioux police powers, 

therefore, Redwood County may be held vicariously liable for the acts of its agents, 

including Meece and others associated with the Lower Sioux police department. 

2. The issue of vicarious official immunity presents an issue of fact requiring 
discovery before judicial determination. 

 
As an additional basis for dismissal of the vicarious liability claims, Redwood 

County asserts official immunity protects it from such liability.  The Minnesota Supreme 

Court has described official immunity in some detail: 

The common law doctrine of official immunity provides that a public official who 
is charged by law with duties calling for the exercise of judgment or discretion is 
not personally liable to an individual for damages unless the official is guilty of a 
willful or malicious act. Elwood v. Rice County, 423 N.W.2d 671, 677 
(Minn.1988). Official immunity thus protects government officials from suit for 
discretionary actions taken in the course of their official duties. Janklow v. 
Minnesota Bd. of Examiners for Nursing Home Adm'rs, 552 N.W.2d 711, 716 
(Minn.1996). The doctrine is designed to protect officials from “the fear of 
personal liability that might deter independent action.” Elwood, 423 N.W.2d at 
678. 
The critical distinction to be made in an official immunity determination is 
whether the nature of the individual official's actions are discretionary or 
ministerial, because only discretionary decisions are immune from suit. Id. at 677-
678. A discretionary decision is one involving more individual professional 
judgment that necessarily reflects the professional goal and factors of a situation. 
Janklow, 552 N.W.2d at 716. In contrast, a ministerial duty is one in which 
nothing is left to discretion; it is “absolute, certain, and imperative, involving 
merely execution of a specific duty arising from fixed and designated facts.” Cook 
v. Trovatten, 200 Minn. 221, 224, 274 N.W. 165, 167 (1937) (citation omitted). 
When the job is “simple and definite” and therefore “clearly ministerial,” the 
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public employee is not entitled to official immunity. See Williamson v. Cain, 310 
Minn. 59, 61, 245 N.W.2d 242, 244 (1976). Furthermore, public officials clearly 
have a duty to adhere to ordinances and statutes. See Waste Recovery Co-op. of 
Minnesota v. County of Hennepin, 517 N.W.2d 329, 332 (Minn.1994). 
 

Wiederholt v. City of Minneapolis, 581 N.W.2d 312, 315-16 (Minn. 1998). 

 It is certainly true that official immunity protects the decision by Meece to detain, 

arrest and demand a test from Hester, if he was a peace officer.  The Minnesota Supreme 

Court, however, held that he was not and thus is not afforded immunity.   

In addition, Meece may lose that immunity in the event that he knew of the issues 

with his overall authority to act.  As Redwood County notes, however, Meece’s 

knowledge of his lack of authority – his failure to comply with statutes and ordinances - 

is unknown.  Until that evidence is developed, the Motion on this basis is premature and 

should be denied. 

CONCLUSION 

This matter is before the Court pursuant to Redwood County’s Motion to Dismiss.  

A review of the arguments demonstrates that they do not form a basis to dismiss any of 

the claims Hester asserts.  The Motion, therefore, should be denied and the case allowed 

to proceed based upon the Amended Complaint. 

Dated: April 12, 2012 
 
 s/ Kenneth R. White_____________________ 
      Kenneth R. White  (#0141525) 

 LAW OFFICE OF KENNETH R. WHITE, P.C. 
212 Madison Avenue, Suite 200 
Mankato, MN 56001 
Telephone:  (507) 345-8811 
Facsimile:  (507) 345-5020 
Email:  kenwhite@hickorytech.net 
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s/ Allen P. Eskens______________________ 
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P. O. Box 1056 
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