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Edward G. Hochuli, Bar #004566
Russell R. Yurk, Bar #019377
Brandi C. Blair, Bar #025944
JONES, SKELTON & HOCHULI, P.L.C.
2901 North Central Avenue, Suite 800
Phoenix, Arizona  85012
Telephone:  (602) 263-1700
Fax:  (602) 200-7812
ehochuli@jshfirm.com
bblair@jshfirm.com
ryurk@jshfirm.com

Attorneys for Plaintiffs

UNITED STATES DISTRICT COURT

DISTRICT OF ARIZONA

EXC, Inc. et al.,

Plaintiffs,

v.

Jamien Rae Jensen et al.,

Defendants.

NO. CV 3:10-cv-08197-PCT-JAT

PLAINTIFFS’ RESPONSE TO 
JENSEN DEFENDANTS’ MOTION 
FOR SUMMARY JUDGMENT 
[DKT. 101]

(Oral Argument Requested)

The Jensen Defendants make three fatal errors in their Motion for Summary 

Judgment regarding this motor vehicle accident on a United States Highway.1  First, U.S. 

Highway 160 is not on Navajo land.  As a matter of law, it is considered alienated, non-

Indian land for purposes of jurisdiction over tribal nonmembers.  Second, the 1868 treaty 

does not confer jurisdiction over nonmembers regarding conduct on non-Indian land 

unless that conduct satisfies the Montana test.  And third, Defendants’ allegations that 

Plaintiffs were engaging in tourism activities, even if correct, are insufficient to confer 

jurisdiction.  Plaintiffs did not enter into any consensual relationship with these 

Defendants and even if there was a consensual relationship between Plaintiffs and the 

Navajo Nation, the Nation was a stranger to the accident at issue.

                                             
1 Defendants’ Motion exceeded the page limitation requirements of L.R. Civ. P. 

7.2(e).  Accordingly, either the entire motion or, at the very least, the extraneous pages 
should be stricken from the record and not considered by the Court.
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2812768.1 2

The jurisdictional framework for tribal jurisdiction over nonmembers is well settled 

and straightforward.  Because the civil authority of Indian tribes and their courts generally 

does not extend to activities of nonmembers’ conduct on non-Indian fee lands, “efforts by 

a tribe to regulate nonmembers, especially on non-Indian fee land, are ‘presumptively 

invalid.’”  Plains Commerce Bank v. Long Family Land & Cattle Co., 554 U.S. 316, 330 

(2008).  Here, because Plaintiffs are nonmembers and because the accident occurred on 

U.S. Highway 160, which is considered non-Indian fee land, the Navajo Nation and its 

courts have no jurisdiction over this action unless one of exceptions set forth in Montana 

v. United States, 450 U.S. 544, 565 (1981) is met.  Because the United State Supreme 

Court has already held that motor vehicle accidents of this type do not fall within the 

Montana exceptions for jurisdiction, Defendants’ Motion for Summary Judgment 

(“Defendants’ MSJ”) should be denied.

A. This accident did not occur on tribal land.

The accident at issue occurred on U.S. Highway 160.  As more fully detailed in 

Plaintiffs’ Motion for Summary Judgment,2 the Navajo Nation granted a right-of-way 

over U.S. Highway 160 and other roads and that right-of-way was ultimately transferred 

to the State of Arizona.3  The only restriction placed on the right-of-way by the Navajo 

Nation involved fencing in the open range county.4  Once construction of the highway 

was completed, the State of Arizona maintained the highway.5

In Strate, the United States Supreme Court held that, as a matter of law, such 

rights-of-way are “equivalent, for nonmember governance purposes, to alienated, non-

Indian land.”  Strate v. A-1 Contractors, 520 U.S. 438, 454 (1997).  The Strate Court also 

                                             
2 To avoid unnecessary duplication of argument and evidentiary support, Plaintiffs 

incorporate the arguments made in their Motion for Summary Judgment [Dkt. 99] as well 
as evidentiary support in the Joint Stipulated Statement of Facts for Purposes of Motions 
for Summary Judgment (“Joint SOF”) [Dkt. 82] and Plaintiffs’ Separate Statement of 
Facts in Support of Plaintiffs’ Motion for Summary Judgment (“PSOF”) [Dkt. 100].

3 PSOF ¶¶ 1-2, 5.
4 Id. ¶ 3.
5 Id. ¶ 4.
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noted that other than the right to construct crossings over the right-of-way, the Indian 

tribes in that case had not expressly reserved any “right to exercise dominion or control 

over the right-of-way.”  Id. at 455.  Because the tribes retained no gatekeeping right, as 

long “as the stretch is maintained as part of the State’s highway, the Tribes cannot assert a 

landowner’s right to occupy and exclude.”  Id.  Consequently, the Court held that the 

right-of-way is considered the same as “land alienated to non-Indians” and the Montana

analysis governed the case.  Id.

The Defendants’ MSJ argues that the Navajo Nation has a right to exclude arising

from the Treaty of 1868.  Defendants’ reliance on the treaty is misplaced.  First, as to the 

land under U.S. Highway 160, any rights contained in the Treaty of 1868 were modified 

by the tribe’s granting of a right-of-way over that land without reserving jurisdiction over 

motor vehicle accidents on that highway.  And second, while the Nation may have a right 

to exclude generally, Strate made clear that the right does not extend to highways such as 

U.S. Highway 160 over which the Nation has granted a right-of-way; it is treated as “land 

alienated to non-Indians.”  520 U.S. at 456.  In other words, this issue was already decided 

in Plaintiffs’ favor in Strate.

Defendants’ reliance on Water Wheel Camp Recreational Area, Inc. v. Larance, 

642 F.2d 802 (9th Cir. 2011) is similarly misplaced.  Water Wheel’s holding was based on 

the premise that it was consistent with Strate.  642 F.3d at 814.  Indeed, the Water Wheel

Court repeatedly cited to Strate and recognized that the land at issue in Strate “was 

equivalent to non-Indian land.”  Id. at 812.  The Jensen Defendants cannot rely on Water 

Wheel as they do without selectively editing it to ignore its clear language and 

contradicting controlling authority from the Supreme Court in Montana and Strate.

B. There is nothing that distinguishes this case from Strate.

For reasons briefed in the Plaintiffs’ Motion for Summary Judgment, the Navajo 

Nation has no jurisdiction over this motor vehicle accident on a United States highway 

and nothing in Defendants’ Motion for Summary Judgment alters that analysis.  In Strate, 

the United States Supreme Court was confronted with a claim of tribal jurisdiction over 
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2812768.1 4

nonmember defendants in a motor vehicle accident that occurred on a state highway for 

which the tribe had conveyed a right-of-way over its land.  Like here,

 the defendants were nonmembers of the tribe;

 the tribe had granted a right-of-way over its land for the construction 
of a state highway;

 the accident occurred on the state highway; and

 there was no prior relationship between the injured plaintiffs and the 
nonmember defendants;

As in Strate, there is no tribal jurisdiction here.  The arguments in Defendants’ Motion for 

Summary Judgment provide no meaningful distinction that limit Strate’s holding in this 

case.

1. There is no controlling treaty or statute that confers jurisdiction on 
the Navajo Nation.

The Jensen Defendants ignore that the Navajo Nation relinquished its jurisdiction 

over U.S. Highway 160 when it consented to a right-of-way over its land for the 

construction of the highway.  In fact, Defendants do not even contest that the Navajo 

Nation granted the right-of-way, which was ultimately expressed in the Agreement for the 

Construction and Maintenance of Roads on the Navajo and Hopi Indian Reservation 

(“Agreement”).6

Nothing in the Agreement or the Resolution of the Navajo Tribal Council that 

authorized the right-of-way supports Defendants’ arguments that the tribe maintained 

jurisdiction over automobile accidents that occurred on the highway.  Indeed, it is 

axiomatic that a latter agreement cannot be modified by an earlier document without an 

express reference on an intent to do so.  Any treaty rights regarding exclusion or 

jurisdiction over activities on the highway would have had to be explicitly retained in the 

1959 Agreement and Resolution.  They were not.  This is in sharp contrast to tribal rights 

regarding right-of-way fencing, which were explicitly retained in Article II(h) of the 

                                             
6 PSOF ¶¶ 1-2, 5.
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Agreement.7  If the Jensen Defendants’ reading was correct, then Article II(h) would have 

been unnecessary.

Nor can Defendants find any support by referencing the statute that authorized 

funding for the construction of U.S. Highway 160.  Even if the funding statute was 

intended to further the purposes of existing treaties, it does not even suggest, much less 

require, that the Navajo Nation retain jurisdiction over rights-of-way granted to the United 

States for the purposes of constructing a highway.  Nor does the funding statute contain 

any clause explicitly reserving tribal jurisdiction for motor vehicle accidents on the 

highway.  As in Strate, the right-of-way ultimately given to the State of Arizona made the 

highway “equivalent to non-Indian land” for purposes of tribal jurisdiction.

2. Plaintiffs did not consent to jurisdiction

The Jensen Defendants erroneously argue that the Navajo Nation has jurisdiction  

simply because Defendants allege that Plaintiffs were engaged in tourism activities on the 

reservation.  First, Strate makes it perfectly clear that the question is whether the 

nonmembers had entered a consensual relationship with the party that filed suit.  520 U.S. 

at 457.  It is uncontested that the Navajo Nation is a stranger to this accident and that 

Plaintiffs had no consensual relationship with the Jensen Defendants.  Second, whether 

the Navajo Nation has a right to regulate its tourism industry is a wholly distinct issue 

from its right to court jurisdiction over motor vehicle accidents on a U.S. Highway.

In Strate, the nonmember defendant was involved in the accident while operating a

truck in the course of performing work under a subcontract with a tribe-owned 

corporation. Id. at 457.  Consequently, if anything, there was a stronger argument for 

jurisdiction in Strate than there is here.  But the Strate Court held that this was not the 

type of consensual relationship required by Montana:

Although A-1 was engaged in subcontract work on the Fort 
Berthold Reservation, and therefore had a “consensual 
relationship” with the Tribes, Gisela Fredericks was not a 

                                             
7 Id. ¶ 3.
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2812768.1 6

party to the subcontract, and the Tribes were strangers to the 
accident.

Id.  Here, there is not even a “consensual relationship” between Plaintiffs and the Navajo 

Nation.  Plaintiffs had not entered into any “commercial dealing, contracts, leases, or 

other arrangements” with the Navajo Nation much less with the Jensen Defendants.  

Contrary to the Jensen Defendants’ arguments, this is not a case about regulating 

tourism activities.  There are no claims in the Jensen Defendants’ tort complaint that are 

based on a failure to comply with Navajo Nation tourism laws.  And, even if such claims 

were to be made, the Jensen Defendants would have no standing to make them.  This case 

exclusively involves simple tort claims arising out of a motor vehicle accident; Navajo 

Nation tourism laws or what other roads on which Plaintiffs may have travelled while 

crossing the Navajo Nation have no relevance to those tort claims.

Because Plaintiffs had no consensual relationship with the Jensen Defendants, the 

first exception for jurisdiction under Montana is inapplicable.

3. There is no impact on tribal regulation

Strate recognized that proponents of tribal jurisdiction, like the Jensen Defendants, 

often urge an inappropriately broad reading of the second Montana exception.  Strate, 520 

U.S. at 459.  Regulation of nonmembers meets this exception issue only when they are 

necessary “to preserve ‘the right of reservation Indians to make their own laws and be 

ruled by them.’”  Id. at 459.  As later described by the Supreme Court, the conduct must 

not only injure the tribe, “it must ‘imperil the subsistence’ of the tribal community.”  

Plains, 554 U.S. at 341.  The Court went on to explain that “the elevated threshold for 

application of the second Montana exception suggests that tribal power must be necessary 

to avert catastrophic consequences.”  Id. (citing F. Cohen, Handbook of Federal Indian 

Law § 4.02[3][c], at 232, n 220 (2005 ed.)).

There is no legitimate argument that the ability to regulate motor vehicle accidents 

on State or Federal highways “is needed to preserve ‘the right of reservation Indians to 

make their own laws and be ruled by them.’”  Id. at 459 (quoting Williams v. Lee, 358 

Case 3:10-cv-08197-JAT   Document 112   Filed 04/02/12   Page 6 of 8



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

2812768.1 7

U.S. 217, 220 (1959)).  The Jensen Defendants contend that a lack of tribal authority over 

“commercial touring on the Navajo Reservation” would “menace[] the political integrity 

and the health and welfare of the tribe ….”  Motion at 17.  Defendants not only fail to 

provide any support for this claim (citing only to an inadmissible Navajo Supreme Court 

Ruling), but also fail to apply this Montana exception to a motor vehicle accident on a 

U.S. Highway.  Again, this is not a case about tourism activities; it is about a motor 

vehicle accident.

4. Defendants’ other attempts to distinguish Strate are unavailing.

The Jensen Defendants raise other various arguments in an attempt to distinguish 

Strate to no avail.  First, it is irrelevant whether the stretch of U.S. Highway 160 lies 

entirely within the exterior boundaries of the Navajo Nation.  Nor is it relevant whether 

the Navajo Nation received payment for the right-of-way.  The only relevant fact is 

whether the Navajo Nation granted a right-of-way over the stretch of land at issue.  

Second, whether the injured parties were members of the tribe is also irrelevant.  Not only 

was that not a factor in the Strate decision, but it is also wrong.  The Plaintiff group in 

Strate included Gisela Frederick’s five adult children, all of whom were members of the 

tribe.  520 U.S. at 443-44.

Conclusion

The facts in Strate are identical in all relevant respects to those in this case.  This is 

a simple motor vehicle accident that occurred on U.S. Highway 160 – for which the 

Navajo Nation granted a right-of-way to the United States and the State of Arizona.  

Consequently, the highway is “equivalent, for nonmember governance purposes, to 

alienated, non-Indian land.”  For the reasons articulated in Strate and as briefed in 

Plaintiffs’ Motion for Summary Judgment, Defendants’ motion should be denied and 

judgment entered in Plaintiffs’ favor.
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RESPECTFULLY SUBMITTED this 2nd day of April, 2012.

JONES, SKELTON & HOCHULI, P.L.C.

By s/Russell R. Yurk
Edward G. Hochuli
Brandi C. Blair
Russell R. Yurk
2901 North Central Avenue, Suite 800
Phoenix, Arizona  85012
Attorneys for Plaintiffs EXC, Inc., Russell 
J. Conlon, Conlon Garage, Inc., National 
Interstate Insurance Co., and Go Ahead 
Vacations, Inc.

ORIGINAL electronically filed
this 2nd day of April, 2012.

COPY mailed/e-mailed
this 2nd day of April, 2012, to:

Michael J. Barthelemy, Esq.
5101 Coors Blvd. NW, Suite G
Albuquerque, NM 87120

Geoffrey R. Romero, Esq.
4801 All Saints Road, NW
Albuquerque, NM 87120
Attorneys for Defendants

s/Diane Mari
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